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: DIsprhnary Counsel S : Fain IR

250 Civic Center Drive, Sulte 325

. _'Columbus, Ohio 43215 7411 e

Relator i

Now .comes the relator and alleges that thhatd Barbera an Attorney at Law duly :
adrmtted to the practlce of law in the state of Oth is gutlty of the followmg mlsconduct
.]'. ._.':Respondent Richard Barbera was admltted to the practlce of law in the state of OhIo on. -:. :
..November ]4 1994 Respondent is subject to the Code of Profess10nal Respons1b1hty, .. = ."-

S _'the Rules of Professmnal Conduct and the Rules for the Government of the Bar of Oth

COUNT I
ke D On February 28, 2014 relator recewed a eopy of an NSF Not1ﬁcat1on that was sent to .:
i respondent by Key Bank Natlonal Assocxatton (“Key Bank”) Informlng hlm of an

> .overdraft on hlS IOLTA



; Th1s was the second tlme that relator had been 1nformed of an overdraft on respondent’
5 'IOLTA Relator recelved a s1m1lar letter from Key Bank in 2011 F ollowmg its . .
nvestlgatlon of the earher overdraft relator dlsmzssed the matter w1th a warnlng to
5 ._’respondent to comply wlth the IOLTA rules g01ng forward .and. to avold fallure to :
"'cooperate in any future d1301p11nary 1nvest1gatron : & .

i The February 2014 overdraft notzce 1ndrcated that respondent had wr1tten check number

'105 3 in the amount of $1 254 29 and presented it for payment but that there were i %

U ___1nsufﬁc1ent funds in hls IOLTA to cover the check
'_ : Although respondent never answered relator s letters or telephone commumcatlons W1th a.

] substantlve explanat1on of the 01rcumstances surroundlng the overdraft respondent d1d : Ak

R appear under subpoena for a deposmon on October 22 201 5 where he testlﬁed w1th

respect to the overdraft
; -_Respondent admltted at hlS deposmon that the overdraft occurred as the result of hlS : :.- _.
.. depos1t of $s, 054 29 ofhls own money mto h1s IOLTA on February 19 2014 and hrs o
__..attempt to wrthdraw $1 254 79 by check 105 3 that same day ;
: :.Because the deposned $5 054.29 had not yet posted to h1s account there were 1nsufﬁcrent"
P funds in the account to cover check 1053 |
43 Respondent further testrﬁed that the reason for rmproperly using h1s IOLTA for the
i "Idepos1t of hls own money was hls ant1c1pat10n that two chents who had expressed

B d1ssat1sfact10n w1th hlS work were 11ke1y to request refunds of fees

e The chents at issue were Vernon lebert and a busmess known as T1n Shed.



10546

11

Respondent testified that he ultimately did not refund 'any'of the money to either Gilbert

- or Tin Shed He did refund $350. 00 of the deposrt to a client whose name he did not

recall and for whom he prov1ded no records

The rest of the money, $4, '704 29 respondent paid back to hlmself through a series of

" checks drawn over the course of the next month and payable elther to cash or to chhard

1355

14

19

Barbera.

At hlS deposmon respondent prov1ded no coherent explanatron. for his deposrt of

$5 054. 29 of lns own money mto his lOLTA and the 1mmed1ate drawrng back out of
$l 254.29 by check 1053 payable to cash. |

Respondent admrtted that h1s accountmg practrces and record keeprng, both before and -

after the ﬁrst IOLTA 1nvest1gat10n in 201 1 were poor and d1sorganrzed He admrtted

: tha.t he often w1thdrew money by check written to _cash or to himself wrthout wntmg any ;
' information in the memo line of the check to 1dent1fy the funds, therr purpose or the
5 chent representatlon to Wthh they apphed

'Desprte relator’s many letters of 1nqu1ry and specrﬁc requests for 1nd1v1dual chent

ledgers, bank statements, deposit receipts, and monthly IOLTA reconciliation ledgers, ;

respondent provided'n'one of those documents over a 16-month period of requests. Even

' ‘when ordered to produce those documents pursuant to subpoena, respondent was unable

to provide them.
Respondent admitted that despite his role as a member of the certified grievance
committee of his local bar association, and despite his duty to know and follow the

IOLTA rules, he does not k'now or understand those rules.
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Respondent testlﬁed that he rout1nely deposxted earned fees mto hls IOLTA account and 7 i

':'comlngled them w1th client funds, because he d1d not understand what money was

requlred to go 1nto the IOLTA and what was not.’

_.Respondent test1ﬁed that he beheved that all money comlng into hiS pract1ce “had to be
- washed through the IOLTA” and that that was h1s normal practlce e
..Respondent does not mamtarn a busrness operatrng account. .
: Respondent s. conduct wrth respect to Count I of the Complamt constrtutes a v1olat1on of e
_ : the Oth Rules of Profess1onal Conduct specrﬁcally Rule 1 15(a) [a lawyer shall hold
: property of cl1ents or thrrd persons that is in the lawyer S possess1on 1n connectlon wrth a
__representatron separate from the lawyer s own property] Rule ik lS(a)(2) [a lawyer shall 2
“maintain a record for each chent on whose behalf funds are held] Rule 1: 15(a)(3) [a
'..lawyer .shall rna1nta1n a record for each trust account] Rule 1 15(a)(4) [a lawyer shall
£ _. 'mamtam all bank statements deposn sl1ps and cancelled checks for each trust account]
_._Rule l lS(a)(S) [a lawyer shall perform and retam a monthly reconc1llat10n of the funds £Y,

AN his trust account]. -_ : 1

COUNT II

Relator sent respondent its ﬁrst letter of 1nqu1ry regar dlng hlS IOLTA overdraft on Aprll ]

e 7 2014 c1t1ng the overdraft notice from Key Bank ORC Sectlon 4705 09 Gov Bar R. V

 and the Ohio Rules of Profess1onal Conduct The letter requ1red a vvrltten response

& 1ncludmg a descrlpt1on of the transaction that caused the _overdraft w1th relevant dates,‘ -
o check numbers and contact information for persons with relevant information. It also

_. required respo’ndent to .provide; at a'minir’nurn; 'coples of his official monthly IOLTA j |
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i staternents lfo.'.r the month ot’ the ove:rd'raft.'a:nd the month:s before and after;' 'as'we.l.l as the /
i .1nd1v1dual chent ledgers for each of those months The Ietter requlred that the response
:..be postmarked no later than Aprll 21, 2014
-.'The 1etter was sent by certlﬁed ma11 to respondent s busrness post ofﬁce box

& Respondent adrmtted at hrs depos1t10n that he d1d not plck up the certrﬁed marl desprte .

5 ""'recelvmg the notrce shp in hls PO box He d1d not proylde the requrred response s

Relator recerved 1ts ﬁrst letter of rnqulry returned unclarmed unable to forward” from

i the post ofﬁce on May 2 2014

On May 6, 2014 relator sent another certlﬁed fetter of 1ndu1ry contamlng the same

' 3 " 'request for 1nformatron to respondent at his home addr.ess The letter requlred a.re.spon.se
._.'_:'postmarked by May 70 2014 i | o

'_ Respondent 51gned for the May 6 letter and testrﬁed at hzs deposmon that he read and

s understood 1t Respondent falled to prov1de the wrrtten response or requested

| 25 : _. '._Relator also sent a copy of the May 6 letter by regular mad Respondent test1ﬁed that he.

s ..

BB

':_.-mformatlon Respondent dld not contact relator to request an eXtensron or for any other o

3 reason in response to the May 6 letter

:recelved that letter as Well but that he dld not respond

On J une'6, 2014, relator sent ano’th'er 1etter _to respo'ndent' at his hOrne address._ The _letter

~ informed respondent that relator had received the signed return receipt from its May 6

letter, but that respondent had not timely answered. The letter requested an immediate

call to relator’s intake department and warned of assignment to an investigating attorney

‘and a likely notice of deposition if no response was reCeiyed.

_ Respondent received and read the Ju'ne.'._6. letter, but did not respond to relator.
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‘On June 20, 2014, relator. sent respondent a letter of inouiry citing his failure to provide
e required:re's.ponses,. noting that this ‘yas not the first time th_at respondent had failed to
_ cooperate with a disciplinary investigation of an IIOLT'A' ViOlation requiring an _:
~immediate response to all prev10us requests for 1nformat10n and spe01ﬁcally demanding
. the general ledger for the IOLTA over the three months at issue and the individual
: _ledgers for the same time period.
Rcspondent received the June 20 letter and read and :unders'tood 1t He did not provide :
i any response :

_On July 10, 2014 relator sent letters to respondent by: certified and by regular mail to his

busrness address and his home address, with all previous letters of inquiry attached, citing: -

his failure to cooperate and offering a last chance to respond prior to issuing a subpoena :

_ for his appearance at a deposition. .
Respondent received and _nnderstood the letters sent by regular mail. He did not sign for

' the certified mail letters and they were returned to relator. Respondent providedno

response to the letters.

~ Because respondent had failed to respond, or to provide requested documents or

information, relator was required to subpoena respondent’s bank records from Key Bank.

'Responden’t sent the subpoena to Key Bank _on July 14, 2014 and subsequently received

respondent’s records from Key

- On August 18 2014 relator sent respondent letters of 1nqu1ry via hand delivery to both

addresses cmng his failure to cooperate, requ1r1ng an immediate response, and warning of

- adeposition if a response was not received.
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'.On .August 20 20.14. .-r'esponden't 'made hrs first co':ntac"t wrth relator regardlng the". :
s 1nvest1gatlon The response was a one-page fax coversheet contamrng only the. sentence, s

-. > “erl fax you my response th1s evemng No document or other 1nformat10n was

:-attached,”_ : Bt . T

| Resp'o:n:d:ent failed.to send the promi"s"ed fax thatevenmg, .o'r at any other trme |

R Re’taﬁ&' then obtalne'd and propeir.ly'ser:ved"on.reSpon'dent a ..subpoen'a duces tecum .for his"
: appearance and testrmony at a deposrtron scheduled for September 17. 2014.

_ Respondent recel\ted the subpoena and in response he sent a fax to relator on September :'

o 15 two days before the scheduled depos1t10n

The four-page fax 1ncluded a cover sheet a one- and a- half—page response toa

: contemporaneous 1nvest1gat1on of allega‘uons of neglect of an entrusted matter and .a . et
| }fou.r-lrne response to the IOLTA allegatrons Thrs was the ﬁrst response to. questlons n i
3 erther. mvestrgauon.' 'Both-lnyest1gatlons had been open for at'least five months.- The |
'. response ’to the'lleglect inyestigatlon was ?ubstéﬁlive~_'..Th;?:_res.f)onse to the IOLTA e
. "Iin\'/estig'ation was:not; = : Sy i |
: _The.response.to.the IOlfl“A allegations consisted'.only‘. of the following language "“;l“he

~reason for the shortage was, I placed a check in key bank and was told it would clear 1n ; '

one day T wrote a check bel1ev1ng it would clear in one day It took two days I had a" :

' _'negatrve balance for one day because of the check not clearmg in trme It eas [src] onlt

T [s1c] a paper deﬁcrt the money was always in the account e

None of the suppomng 1nformat1or‘ bank records or other documents requn ed by

'relator s several letters of i 1nqu1ry was prov1ded wrth respondent S September 15 fax’. |
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Nevertheless, based on respondent’s apparent resolve to participate and codpe'rate with

the investigation, relator agreed, at reSpondent’s’ request, to cancel the deposition upon

| “the representation by respondent that he Wduld promptly previde all the other requested

documents and information.

Despite his representation, ,reSpondent_'did not provide any further required documents or

information.

On July 15, 2015 relator sent respondent a letter reciting the h'is'tory of failure to
cooperate and asking additional speciﬁc questions regarding the [OLTA in nine separate
para.graphs'and .referen.cing a table centaining 25 checks written either to .“Caéh” oA

“Richard Barbefa”.

4 Also on'July 15, relator teiephoned respondent and left a voice mail regarding the new

letter of inquiry. Reepondent returned the call the same day and 'spoke with relator. In
the c"onver.sation, respondent admitted that he had feiled to cooperate with the

investigation over many months, that he understood his duty to cooperate, that he

~understood failure to cooperate could result in a formal complaint for discipline and that

't_he reason for his failure to c'o'operate was extreme fear of disbipiinary investigations. He
promised to cooperate going forward. Respondent reQuested that a copy of the July 15
letter to be faxed to him. Relator complied and the fax was received by respondent July

150

Despite several follow up voice mails left by felatbr on fespo:ndent’s cell phone,'ail of
“which he has admitted he received, respondent did not provide the required documents

 and information, nor answers to the new questions contained in relator’s July 15 letter of

inqniry.
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} On August 7 2015 respondent sent relator a one- page fax cover sheet contarnmg only .

; the statement 1 hope to have it faxed to you Monday Wlll call then. chh Barbera

On August 20 201 5 respondent sent relator a fax cover sheet contarnmg only the

'.statement I have been havrng computer issues and want to set up. a time to meet . i
_Respondent adm1tted at l’llS deposmon that relator had telephoned h1m on.at least J uly i

2 29th August 3rd Sﬂ’ Gm 7th 18“‘ and September lSt leavmg contactlrnformatlon rncludrng ' .. o
- ema}l addresses, telephone numbers, and the marhng addres_s, and requestrng 2

i resp'ondent’ls'voluntary appearance ata meeting to discuss' the allegations. i

Respondent d1d not respond to any attempt to schedule a voluntary meetmg

Relator then obtamed and properly served a second subpoena duces tecum on respondent

'- ;for a deposrtron scheduled September 24 201 5.

'Respondent recerved the subpoena properly served on September 9 201 5 but dld not :

' attempt to contact relator untll September 22 2014 when he sent another fax e .
Respondent S September 22 fax for the ﬁrst tlme mentloned trials he had scheduled that
: .would prevent hlS appearance at the deposmon two days later on the 24th The fax also

: -_stated that respondent would be avallable all day October 22 201 5 and was w1llrng to

G - appear Fthen. :

54.

55.

The folloWing day, September 23: respondent'sent another fax repea,ting 'his. L
i unavallablhty for September 24 and requestmg that the deposrtlon be postponed to
October 22 i '

' Relator telephoned respondent on September 23, but respondent did not answer Relator

S _'left a voice marl agreelng to respon‘dent s reque‘sted postponement of the depos1t10n to



' . 56. ~ Respondent did not provide the required response and documents prior_to the deposition

: " October 22 201 5 Relator also remmded respondent that he was st1ll requrred 10 prov1de .
__the requested documents and 1nformat10n and 1nstructed him to provrde them pl‘lOI‘ 10 the :

z deposmon.-- |

2 - date. '

IST

'On October 21, 2015, 're'sponde'nt' telephoned relator and agai.n. re'quest'e'd' an e‘ma_il :
S address,-stated.he.had. the redue‘steddocument’s and information, promlsed to email themf._ e

. that evenlng,"or the following morning at the latest, and requested that relator cancel the

de’pdsition Relator 'declined'to'cancel the depoSitlon s

58

_-Respondent fatled to send the prom1sed response emall e1ther on the evemng of October &

:_21 or pl‘lOI‘ to the deposmon on the 1 mormng of October 22 Respondent did request to

55

60"

delay the begmnlng of the deposztron to send an emall response from hrs 1pad whlle at
ot relator s offices. --Th'e response d1d not contain the documents and 1nformat10n repeatedly

= req.u':est:e'.d'by relator.

Respondent did not bring with him to the deposition the documents required pursuant to -

- the subpoena duces tecum.

Resp:ondent’s 'conduct with respect to Count II"o'f the Complaint'constitutes a 'Violation'of '

s the Oth Rules of Profess1onal Conduct spemﬁcally Rule 8 1(b) [a lawyer shall not - :

knowmgly fa1l to respond toa demand for 1nformatron from an 1nvest1gator in a
'_ drsc1phnary matter] ancl a vrolatron of the Supreme Court Rules for the Government of "
42 the Bar spec1ﬁcally former Gov Bar R V sectlon 4(G) [fa1lure to cooperate w1th a

: """-d1sc1p11nary 1nvest1gat1on]. '

-lO-



CONCLUSION
Wherefore pursuant to Gov Bar R. V the Code of Professronal Respon51b111ty and the |

Ohlo Rules of Professmnal Conduct relator aIleges that respondent is chargeable w1th

: mlsconduct therefore relator requests that respondent be d15c1phned pursuant to Rule V of the S

* Rules of the Government of the Bar of Ohlo_ 4 At e

t!é(‘vm s Wllhams (0061656) e
~ Assistant Disciplinary Counsel
+- 250 Civic Center Drive, Suite 325 i
~ Columbus, Ohio 43215- 7411 -
1 44610256 tui
L 614.461.7205 = fax e
~ kevin.williams@sc.ohio.gov

_.11__5.: e



ot ;warrant a hearmg on such complamt

CERTIFICATE e

The under81gned Scott J Drexel stc1p11nary Counsel of the Office of Dlsc1phnary

i Counsel of the Supreme Court of Oth hereby certlﬁes that Kevm L Wllhams is duly authorxzed S

% _to represent relator in the premlses and has accepted the respon31b1hty of prosecutmg the g

_complamt to 1ts concluswn After 1nvest1gat10n relator beheves reasonable cause ex1sts to :

Dated November 25 2015

.—12" : ._ i
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BEFORE THE BOARD OF PROFESSIONAL CONDUCT
OF
THE SUPREME COURT OF OHIO

In re:
Complaint against
Richard Barbera, Esq.

144-H Royal Crest Dr.
Seville, OH 44273 Case No. B4-0453

Attorney Reg. No. 0064044

Respondent, WAIVER OF DETERMINATION
OF PROBABLE CAUSE

(Rule V(11)(B) of the Supreme Court
Rules for the Government of the Bar
of Ohio)

Disciplinary Counsel

250 Civic Center Drive, Suite 325

Columbus, Ohio 43215-7411

Relator,

Pursuant to the provisions of Rule V(11)(B) of the Supreme Court Rules for the
Government of the Bar of Ohio, respondent, Richard Barbera, stipulates that there is probable
cause for the filing of a Complaint in the above-referenced procceding and hereby waives the
determination of probable cause by a Probable Cause Panel of the Board of Professional

Conduct,

Dated: November 23 _, 2015 Q)/
5y ﬁ,

'Richaxd Barbera, Esq. (0064044)
Respondent, Pro Se




