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What GAO Found

All states have laws requiring courts to oversee guardianships, but court
implementation varies. Most require guardians to submit periodic reports,
but do not specify court review of these reports. Interstate jurisdictional
issues sometimes arise when states do not recognize guardianships
originating in other states. Most courts responding to our survey did not
track the number of active guardianships, and few indicated the number of
incapacitated elderly people under guardianship.

Four courts recognized by members of the National Guardianship Network
as having exemplary guardianship programs devote staff to strong programs
for guardianship training and oversight. Three of these courts offer training
to guardians even though state law does not require it. Three also have
programs in which volunteers or social work student interns visit people
under guardianship and report on their condition.

Although state courts and federal agencies are responsible for protecting
many of the same incapacitated elderly people, they generally work together
only on a case-by-case basis. Some courts send notices of guardianship to
the Department of Veterans Affairs and the Social Security Administration,
but generally coordination among federal agencies and courts is not
systematic. Federal agencies and courts do not systematically notify other
agencies or courts when they identify someone as incapacitated, or when
they discover that a guardian or a representative payee is abusing the
incapacitated person. This lack of coordination may leave incapacitated
people without the protection of responsible guardians and representative
payees.
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United States General Accounting Office

Washington, DC 20548

July 13, 2004

The Honorable Larry E. Craig
Chairman

Special Committee on Aging
United States Senate

Dear Mr. Chairman:

As people age, some of them become incapable of caring for themselves
and must rely on a guardian—a person or entity appointed to make
decisions for them. In the United States, the number of people requiring a
guardian is expected to increase considerably in the years ahead. The
number of elderly people (those aged 65 and older) is expected to increase
substantially over the next several decades, and the number of people
aged 85 and older is expected to triple by 2040 to 15 million. The Census
Bureau estimates that about one-quarter of the people in this older age
group has Alzheimer’s disease, which may lead to dementia that is severe
enough that people become incapable of caring for themselves.' Generally,
adults are identified as incapacitated when they become physically or
mentally incapable of making or communicating important decisions, such
as those required in handling finances or securing possessions. In many
cases, incapacitated adults are elderly, but in many other cases they are
not, and generally the same laws and procedures apply to all incapacitated
adults. Often, family members can provide assistance, but sometimes a
state or local court needs to appoint a guardian to act on behalf of the
incapacitated person.” The guardian becomes responsible for making
decisions to protect the incapacitated person from financial and physical
abuse or neglect, and the incapacitated person loses decision-making
rights.

Although guardianship is a state responsibility, there are many
incapacitated elderly people who receive federal benefits, and this group

'Alzheimer’s disease is only one of the health conditions leading to dementia or other
incapacity.

2 . .

For convenience, we use the term “guardian” though some states use other terms.
California, for example, uses the term “conservator” when the incapacitated person is an
adult.
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Results in Brief

of people may need federal agencies to identify a representative payee—a
person or organization designated to handle those benefits on their behalf.
State and local courts are responsible for oversight of guardianship
appointments, and federal agencies are responsible for oversight of
representative payees. Courts and federal agencies have identified
instances in which guardians or representative payees have taken
advantage of incapacitated elderly people by, for example, stealing from
them or billing for services not provided. Such cases of abuse and neglect
of elders by guardians and representative payees have prompted questions
about the oversight of these programs.

As part of your committee’s focus on aging issues, you asked us to study
guardianships for the elderly and the representative payee programs of
federal agencies such as the Social Security Administration (SSA), the
Department of Veterans Affairs (VA), and the Office of Personnel
Management (OPM), which manages retirement programs for federal
employees. In response to your request, we examined: (1) what state
courts do to ensure that guardians fulfill their responsibilities, (2) what
exemplary guardianship programs do to ensure that guardians fulfill their
responsibilities, and (3) how state courts and federal agencies work
together to protect incapacitated elderly people. To study these topics, we
reviewed state statutes and conducted surveys of courts responsible for
guardianships in the three states with the largest elderly populations—
California, Florida, and New York. Forty-two of 58 courts in California,
55 of 67 courts in Florida, and 9 of 12 judicial districts in New York
responded to our surveys. We also visited courts in eight states and
interviewed officials responsible for representative payee programs at
SSA, VA, and OPM and officials at the Department of Health and Human
Service’s Administration on Aging. In addition, we visited 4 courts
identified by members of the National Guardianship Network (a joint
council representing eight national organizations involved in guardianship
issues) as having exemplary guardianship programs. We conducted our
work between March 2003 and May 2004 in accordance with generally
accepted government auditing standards. (For details concerning our
scope and methodology, see app. I.)

All states have laws requiring courts to oversee guardianships, but court
implementation of these laws varies. At a minimum, most states’ laws
require guardians of the person to submit a periodic report to the court
regarding the well being of the incapacitated person and guardians of the
estate to provide an accounting of the incapacitated person’s finances.
Many states’ statutes also authorize measures that courts can use to
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enforce guardianship responsibilities, such as termination of the
guardianship appointment or imposition of fines for failure to fulfill
guardianship responsibilities. Often states do not recognize guardianships
originating in other states, which can raise jurisdictional issues. In
addition to variations among states’ laws, courts we studied have quite
varied procedures for implementing guardianship requirements in state
law. For example, most California and Florida courts responding to our
survey require guardians to submit time and expense records to support
petitions for compensation, but both states also have courts that do not
require these reports. Some courts also take steps beyond what is required
by state statutes. For example, some courts require that guardians receive
more training than the minimum required by law. Although information,
such as the number of people with guardians, is needed for effective
oversight of guardianships, it is neither required, nor generally available
from the courts. One-third or fewer of the responding courts tracked the
number of active guardianships for incapacitated adults and only a few in
each state provided the number of those who were elderly.

Judges for four courts widely recognized as having exemplary
guardianship programs devote staff to the management of guardianships,
allowing the courts to specialize and develop programs for guardianship
training and oversight. For example, the court we visited in Florida
provided comprehensive reference materials for guardians to supplement
training. The other three courts offered training to guardians even though
state law does not require it. Three of the exemplary courts have programs
in which volunteers or student interns visit people under guardianship and
report on their condition to the court. For example, the court in New
Hampshire recruits volunteers, primarily retired senior citizens, to visit
incapacitated people, their guardians, and care providers at least annually,
and submit a report of their findings to court officials. Exemplary courts in
Florida and California also have permanent staff to investigate allegations
of fraud, abuse, or exploitation or cases in which guardians have failed to
submit required reports.

Although state courts and federal agencies are responsible for protecting
many of the same incapacitated elderly people, they generally work
together only on a case-by-case basis. For example, some courts may send
notice of guardianship appointments to SSA, allowing the federal agency
to determine whether the court-appointed guardian could also act as a
representative payee. Federal agencies may also provide information
about incapacitated beneficiaries to courts to help assess the
incapacitated person’s income and whether the guardian needs to
coordinate with a payee. However, coordination between federal agencies
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Background

and state and local courts does not take place systematically, nor do
federal agencies systematically share information with one another. For
example, if VA does not notify SSA when it identifies someone as
incapacitated, SSA may not learn that one of its beneficiaries may need a
representative payee. Similarly, courts identifying a guardian who has
abused or neglected an incapacitated person do not automatically notify
the federal agency that assigned the guardian as a representative payee.
Thus, an incapacitated person may remain at risk of having an identified
abuser in charge of his or her benefit payments. The extent to which this is
a problem is unknown, because current efforts to compile statistical data
by Adult Protective Service agencies and the Justice Department’s Bureau
of Justice Statistics do not identify cases of elder abuse involving
guardians or representative payees. Few courts provide a basis for
estimating how many incapacitated elderly people have guardians.
Without such data, the extent to which improvements in guardian and
representative payee oversight are needed remains unknown.

We are making recommendations to the Social Security Administration,
Office of Personnel Management, the Department of Health and Human
Services (HHS), and the Department of Veterans Affairs concerning
interagency and state and federal collaboration in efforts to plan and
implement cost-effective measures to systematically compile and share
information needed to enhance the protection of incapacitated elderly
people. We provided a draft of this report to each of these agencies and
received written comments on the draft from all four. See appendixes IV,
V, VI, and VII for their comments. VA, OPM, and HHS agreed with our
conclusions and indicated their willingness to participate in the study
group and other efforts we are recommending. SSA disagreed with our
recommendations concerning an interagency study group, citing
differences in federal agency and state court policies regarding protection
of the incapacitated, the difficulties that would be involved, and
requirements of the Privacy Act that it believes would preclude the kind of
information sharing we recommend that SSA and the other agencies study.

The number of people age 65 and older will nearly double by the year
2030 to 71 million. An estimated 6 percent of people aged 65 or older have
Alzheimer’s disease, a degenerative condition that may lead to dementia.’

?Other causes of dementia include strokes, brain tumors, and a variety of endocrine,
metabolic, and nutritional disorders.
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Over time, some elderly adults may become physically or mentally
incapable of making or communicating important decisions, such as those
required to handle finances or secure their possessions. In addition, while
some incapacitated adults may have family members who can assume
responsibility for their decision-making, many elderly incapacitated people
do not. The Census Bureau predicts that in the future the elderly
population will be more likely to live alone and less likely to have family
caregivers. In situations such as these, additional measures may be
necessary to ensure that incapacitated people are protected from abuse
and neglect.

Several arrangements can be made to protect the elderly or others who
may become incapacitated. A person may prepare a living will, write
advance health care directives, and appoint someone to assume durable
power of attorney, or establish a trust. However, such arrangements may
not provide sufficient protection. Some federal agencies do not recognize
durable powers of attorney for managing federal benefits. SSA, for
example, will assign a representative payee for an incapacitated person if
it concludes that the interest of the incapacitated beneficiary would be
served, whether or not the person has granted someone else power of
attorney.’ In addition, many states have surrogacy healthcare decision-
making laws, but these alternatives do not cover all cases. Additional
measures may be needed to designate legal authority for someone to make
decisions on the incapacitated person’s behalf.

To provide further protection for both elderly and non-elderly
incapacitated adults, state and local courts appoint guardians to oversee
their personal welfare, their financial well being, or both.” The
appointment of a guardian typically means that the person loses basic
rights, such as the right to vote, sign contracts, buy or sell real estate,
marry or divorce, or make decisions about medical procedures. If an
incapacitated person becomes capable again, by recovering from a stroke,

For convenience, we use the term “incapacitated,” recognizing that federal agencies and
states use a variety of terms and somewhat different definitions to assess whether someone
is in need of a guardian or representative payee. SSA, for example, assigns representative
payees to people it has determined are incapable of managing or directing the management
of benefit payments. OPM and VA use the term “incompetent” but have somewhat different
definitions. Most states use the term “incapacitated,” but others use “incompetent,” “mental
incompetent,” “disabled,” or “mentally disabled.”

5Genemlly states also have separate provisions for guardianship of minor children,
including those who are incapacitated and those who are not.
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for example, he or she cannot dismiss the guardian but, rather, must go
back to court and petition to have the guardianship terminated.

The federal government does not regulate or provide any direct support
for guardianships, but courts may decide that the appointment of a
guardian is not necessary if a representative payee has already been
assigned to an incapacitated person by a federal agency. Representative
payees are entirely independent of court supervision unless they also
serve their beneficiary as a court-appointed guardian. Guardians are
supervised by state and local courts and may be removed for failing to
fulfill their responsibilities. Representative payees are supervised by
federal agencies, although each federal agency with representative payees
has different forms and procedures for monitoring them.

Each state provides a process for initiating and evaluating petitions for
guardianship appointment. Generally, state laws require that a petition be
filed with the court and notice be provided to the alleged incapacitated
person and other people with a connection to the person. In nearly all
states, the alleged incapacitated person is granted the right to be present
at the hearing, and the right to counsel. Most states require clear and
convincing evidence of a person’s incapacity before a guardian can be
appointed. The court may appoint a family member, friend, attorney, a
paid private professional, a nonprofit social service agency, or a local
public agency to serve as the guardian.

Figure 1: Courts and Federal Agencies Have Responsibilities for Protecting
Incapacitated Elderly People

Incapacitated
Elderly
(number unknown)
COURTS
Guardian
SSA number unknown
717,623 with OPM
Rep. payees VA 5,161 with
46,449 with Rep. payees
Rep. payees

Source: SSA, VA, OPM data, and GAO analysis.
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In many cases, both courts and federal agencies have responsibilities for
protecting incapacitated elderly people, as shown in figure 1. For federal
agencies, a state court determination that someone is incapacitated or
reports from physicians often provide evidence of a beneficiary’s
incapacity, but agency procedures also allow statements from lay people
to serve as a sufficient basis for determining that a beneficiary needs
someone to handle benefit payments on their behalf—a representative
payee. SSA, OPM, and VA ask whether the alleged incapacitated person
has been appointed a guardian and often appoint that person or
organization as the representative payee. In some cases, however, the
agencies choose to select someone other than the court-appointed
guardian. Social Security officials sometimes designate the nursing home
where the incapacitated person resides as the representative payee
because it provides for direct payment to the nursing home, ensuring
continuity of care for the incapacitated person.’

____________________________________________________________________________|
Table 1: Characteristics of Selected Federal Representative Payee Programs

Characteristics SSA OPM VA

Benefit programs with Old Age and Civil Service VA

representative payees Survivors, Retirement Compensation,
Disability System, Federal VA Pension,
Insurance, and Employee and other VA
Supplemental Retirement programs
Security Income System providing cash

benefits

Beneficiaries age 65 and older 717,623° 5,161° 46,449°

with representative payee

Beneficiaries of all ages with 6,863,785° 11,157° 100,239°

representative payee

Estimated benefits paid in fiscal ~ $43 billion* $115 million $1 billion

year 2003 to all beneficiaries with
representative payees

Source: SSA, OPM, and VA data.
°As of December 2003.
°As of November 2002.
As of September 30, 2003.

’Annualized estimate based on data for December 2002.

%In cases where a Medicaid-eligible nursing home resident has insufficient SSA benefits to
cover the entire cost of the nursing care; however, the law provides that the resident shall
nonetheless be provided a personal needs allowance of at least $30 each month.
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In many cases, guardians are appointed with a full range of responsibilities
for making decisions about the incapacitated person’s health and well-
being as well as their finances, but several states’ laws require the court to
limit the powers granted to the guardian, if possible. The court may
appoint a “guardian of the estate” to make decisions regarding the
incapacitated person’s finances or a “guardian of the person” to make
nonfinancial decisions. An incapacitated person with little income other
than benefits from SSA for example, might not need a “guardian of the
estate” if he or she already has a representative payee designated by SSA
to act on their behalf in managing benefit payments. Sometimes the
guardian is paid for their services from the assets or income of the
incapacitated person, or from public sources if the incapacitated person is
unable to pay. In some cases, the representative payee is paid from the
incapacitated person’s benefit payments.

Guardians and representative payees may have conflicts of interest that
pose risks to incapacitated people. While many people appointed as
guardians or representative payees serve compassionately, often without
any compensation, some will act in their own interest rather than in the
interest of the incapacitated person. Oversight of both guardians and
representative payees is intended to prevent abuse by the people
designated to protect the incapacitated people.

While the incidence of elder abuse involving persons assigned a guardian
or representative payee is unknown, certain cases have received
widespread attention. The following are examples of abuse by guardians
and representative payees provided by courts and federal agencies:

e A guardian and an employee of the guardian’s law firm brought a
nursing home resident in New York a cake and flowers on her birthday
and billed her $850 for the visit using hourly rates for legal services.

« Rather than using electronic direct deposit, a guardian in New York
City appointed to protect an incapacitated person regularly traveled to
their branch bank in another borough to deposit her monthly $50 Social
Security check, charging her $300 per deposit.

e A company in Michigan acting as guardian for more than 600
incapacitated people committed felonies against them, including selling
one individual’s home to a relative of a company employee for $500.

A woman in the position of Public Fiduciary at the Gila County Public
Fiduciary’s Office in Arizona served as guardian of incapacitated
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State Laws Provide
for Court Oversight
of Guardianships, but
Court Procedures
Vary

people and in that capacity embezzled and misused a total of at least
$1.2 million of public funds. The county’s investigation concluded that
“the Court’s lack of oversight contributed to the enormous loss of
public monies.”

» A woman in Washington State established a nonprofit service
organization that SSA designated as the representative payee for about
200 beneficiaries. One of her clients was a homeless man entitled to
retroactive payment of benefits totaling about $15,000. She received the
payment on his behalf, but used the money as her own, along with SSA
benefits for others. She embezzled a total of approximately $107,000 of
SSA benefits.

* A guardian and representative payee for veterans pled guilty to four
counts of misappropriation after a joint VA and SSA Office of Inspector
General investigation substantiated allegations that he had embezzled
over $400,000 from the veterans’ estates.

e The head of a foundation in West Virginia serving as a representative
payee for 140 people (including veterans and elderly people) embezzled
over $300,000 from them over a 4-year period, consisting mostly of
Social Security benefits.

All 50 states and the District of Columbia have statutes providing for state
or local court oversight of guardianship appointments, but court
procedures for implementing these laws vary considerably. Generally,
guardians submit periodic reports to the court, but courts’ procedures for
reviewing reports vary, as do procedures for monitoring guardianships and
the penalties courts impose when guardians do not perform their duties.
Jurisdictional issues, such as courts in 2 states being asked to appoint a
guardian for the same incapacitated person, sometimes complicate
guardianship appointments. In addition, most state courts surveyed do not
maintain information needed for effective monitoring and oversight of
guardianships.

State Laws Require Courts
to Oversee Guardianships,
but Jurisdictional Issues
Complicate Oversight

State laws provide for court appointment and oversight of guardianships.
Nearly all states require two kinds of reports: one regarding the personal
status and well being of the incapacitated person and another regarding
the accounting of the person’s finances. The personal status reports
usually include information regarding the condition of the incapacitated
person, although many states require more specific information regarding
various aspects of the incapacitated person’s status. In many states, the
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laws require the report to include documentation of the need for
continued guardianship. Many statutory requirements are very detailed
and require a physician’s statement, a determination of the mental status
of the incapacitated person, or in some instances, reports of any change in
the condition of the incapacitated person. Other basic report elements
may include living conditions, place of residence, and the number of
guardian visits. Some states may allow courts to waive certain reporting
requirements.

Most states require that guardians submit a financial accounting and
record of expenditures for the care of the incapacitated person on an
annual basis. This document may list the assets and income of the
incapacitated person, including bank balances, real property holdings, and
detailed expenses associated with the care and housing of the
incapacitated person. State statutes usually require court approval for the
sale of real estate by a guardian.

How often guardians are required to submit reports varies. Most states
require guardians to submit personal status reports at least annually. Only
the District of Columbia’s law requires submission at least semiannually.
Statutory requirements for filing financial accountings range from annually
to at least once every 3 years. (See fig. 2.) In states where accounting
frequency requirements are left to the discretion of the courts, the
minimum requirement is that an accounting be made upon resignation or
removal of the guardian. In many states, there is an explicit requirement
that court personnel take action when reports are not filed on time. In
Texas, if a guardian of the person fails to file a report or a guardian of the
estate fails to file an annual accounting, the guardianship appointment
expires.
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Figure 2: How Often Guardians’ Accounting Reports Must Be Submitted Varies by
State

|:| Annually or more often
I:I Less often than annually

I:l Not specified, left to court's discretion

Source: American Bar Association Commission on Law and Aging.

Some state statutes require an independent party or court personnel to
determine the accuracy and validity of personal status and accounting
reports. However, fewer than half of the states require courts to review the
reports guardians have submitted to them. Other states leave it to the
court to determine who reviews the reports. For example, Texas specifies
that a statutory probate’ court must review filings as part of the annual
determination of the continued need for a guardianship, but provides that
courts of general jurisdiction may use any appropriate method determined
by the court according to the court’s caseload and resources available” in
order to assess the continued need for a guardianship.

7Typica11y, probate courts are those that handle cases involving trusts, wills, estates, and
guardianships.
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Apart from requirements for review of the submitted reports, some states’
statutes require a periodic review of the guardianships to ensure that
guardians are adequately fulfilling their responsibilities and there is a
continuing need for the guardianship. In some states, an investigator will
visit the incapacitated person to determine whether there is a continuing
need for a guardianship or if the current guardian should be terminated
and a new one appointed. For example, Alaska requires courts to evaluate
incapacitated persons every 3 years. Some states hold a hearing to assess
the continuing need for a guardianship. For example, Connecticut law
requires a hearing every 3 years to determine if any changes need to be
made to the guardianship appointment.

Many states’ laws authorize penalties that courts can impose to enforce
guardianship responsibilities. These most frequently include termination
of the guardianship appointment or imposition of fines for failure to fulfill
responsibilities. Some states have statutes providing for the denial of
guardianship fees while others authorize penalties against negligent or
ineffective guardians, including charging the guardian with contempt of
court, imprisonment, restitution for mismanagement of property, recovery
of assets and surcharges, or loss of bond. Many other state statutes allow
hearings at the court’s discretion or in response to a petition.

Some states are reluctant to recognize guardianships originating in other
states, leading to jurisdictional complications. The 1998 Uniform
Guardianship and Protective Procedures Act has been adopted into many
states’ statutes. This act gives courts the power to exercise jurisdiction
when an incapacitated person is moved or travels from one state to
another. However, these provisions may not sufficiently address all
complications that arise in guardianships for the elderly such as when
more than one jurisdiction is asked to appoint a guardian for the same
incapacitated person. For example, a guardian appointed in one state that
attempts to sell an incapacitated person’s real property located in another
state may need to travel to that state and petition a court there in order to
establish authority to act on behalf of the incapacitated person. Interstate
jurisdictional issues also arise when the guardian or the incapacitated
person needs to move to another state. Issues may also occur in cases
involving the physical removal of an incapacitated person from one
jurisdiction to another in an effort to gain control over the incapacitated
person.
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Courts’ Procedures for
Implementing State Laws
Vary

While some state statutes specify minimal requirements for overseeing
guardians, individual courts may set their own, sometimes more stringent,
requirements and standards. The courts in the 3 states we surveyed
(California, Florida, and New York) implemented their state laws through
reporting and oversight procedures. (See app. I1I for a state-by-state
compilation of survey results.)

Within the 3 states, court procedures varied for the submission and review
of reports guardians are required to submit. Most courts responding to our
survey require an initial inventory of assets, income, and liabilities, and
courts in Florida and New York typically require annual financial
statements or accountings. Most courts in Florida and New York require
some or all guardians to submit a financial plan detailing how the guardian
will manage the financial affairs of the incapacitated person. Most of the
responding courts in California and Florida and all of the responding
judicial districts in New York indicated they require some or all guardians
to petition or inform the court if plans for the incapacitated person’s care
change. Nearly all of the courts responding to our survey in each state
indicated that judges, court personnel, or court examiners review
guardians’ reports, and a few courts use volunteers.

In each state surveyed, when guardians receive pay for services, the pay
varies. We asked courts about compensation approved in the last

12 months before responding to our survey. Most courts indicated that
some guardian compensation was based on an hourly rate. In New York,
rates typically ranged from $25 to $400 per hour, in California they ranged
from $7 to $250 per hour, and in Florida they ranged from $8 to $85 per
hour.® In other cases, guardians’ compensation was based on the value of
an elderly incapacitated person’s estate but, while most judicial districts in
New York had allowed this, few courts in Florida and about one-quarter of
the courts in California had. In each state, most courts responding to our
survey required all guardians to submit time and expense records to
support petitions for compensation, but other courts in each state only
require these reports for some guardians.

In all 3 states, responding courts reported a variety of measures for
guardianship oversight. Most California courts indicated that court

%The New York State Unified Court System’s Commission on Fiduciary Appointments and a
Special Inspector General have raised concerns about the selection and compensation of
guardians and other fiduciaries in New York, and the court has established the Office of
Guardian and Fiduciary Services to help administer a new appointment system.
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personnel visit all or almost all the incapacitated people, and several
responding Florida courts and two New York judicial districts indicated
they had court personnel visit some or most of the incapacitated people.
Most responding courts reported that they ask questions raised by
guardians’ reports, send follow-up letters to conservators, or send notices
or orders to appear in court when reports are late, incomplete, or
inaccurate.

Most responding courts in each state indicated they had imposed some
kinds of penalties when guardians failed to fulfill their responsibilities. The
most commonly used measures included withholding or reducing
guardianship compensation, terminating guardianship appointments, and
contempt of court citations. Several courts indicated they had done one or
more of these things more than 10 times during the past 3 years. A

1999 California State law established a statewide registry of private
professional guardians and requires courts to notify the registry when a
complaint against a guardian is valid. Only one court indicated it had yet
notified the registry of a guardian’s resignation or removal for cause.’
Eleven responding courts in California and 9 in Florida indicated they had
convicted guardians of a crime against the incapacitated person. In New
York, 2 judicial districts had notified the state registry of a guardian’s
resignation or removal for cause and 1 had convicted a guardian of a crime
against an incapacitated person.

Most Courts Surveyed Do
Not Track the Number of
Active Guardianships

In each state surveyed, some information needed for effective oversight of
guardianships, such as the number of people with guardians, was generally
not available. In each of the 3 states, one-third or fewer of the responding
courts tracked the number of all guardianships for adults that they were
responsible for monitoring, and only a couple of courts in each state
provided us with the number of these guardianships that were for
incapacitated people aged 65 and older. (See table 2.) California courts
report the number of probate and guardianship filings they handle each
year, including guardianships, probate of decedents’ estates, and trusts—
for a total of 50,786 filings in fiscal years 2001-2002. The state court
administration does not, however, require a separate count of
guardianship filings for adults or the elderly.

’Staff in the California Attorney General’s office responsible for the registry indicated that
as of April 2003 the registry consisted of 463 guardians, and in only one instance since the
registry’s establishment has a court-submitted notice of a complaint.
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Table 2: Few Surveyed Courts Tracked the Number of Elderly People with
Guardians the Courts Oversee

Number of courts® Number of
judicial districts
California Florida in New York
Provided number of people aged 65 and
older with guardians® 2 2 2
Provided the number of people with
guardians, but not number of those aged 65
and older 8 9
Provided neither 32 44 6
Did not respond to survey 16 12 3
Total number of courts and New York
State judicial districts 58 67 12

Source: GAO surveys of courts in California, Florida, and judicial districts in New York.

°GAO sent surveys to California superior courts in each California county and to Florida circuit courts
in each Florida county. GAO sent similar surveys to each New York State judicial district. The
population of people 65 years of age or older was about 3.7 million in California, 2.8 million in Florida,
and 2.4 million in New York as of July 2001.

*Includes one California court that indicated it had no elderly people with a guardian, but did not
provide the number of all people (elderly and non-elderly) with guardians.

In 1999, amendments to California law established a statewide registry of
private professional guardians, providing courts information about
prospective guardians’ experience and a record of complaints and cases in
which they have had a guardianship appointment terminated for cause.
(The names of people on the registry are available to the public.) Florida
also maintains a statewide registry of most professional guardians, but
registration is not required of nonprofessional guardians.” New York also
maintains a list of private professional fiduciaries, including guardians.
However, most of the courts responding to our survey in each state
indicated that less than half of the guardians they appointed were on the
state registry. Many of the guardians appointed are family members or
friends of the incapacitated elderly person.

Professional guardians in Florida are those who receive compensation for serving more
than two incapacitated people who are not family members. Nonprofessional guardians
and guardians who are trust companies, state or national banks, federal savings and loans
associations, neither state, nor independent colleges or universities are required to register.
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Courts Recognized as
Exemplary Focus on
Training and
Monitoring

Most courts surveyed said they did not have sufficient funds for
guardianship oversight." Often the courts handling guardianship matters
handle several kinds of cases. In each state, one-fifth or fewer of the
judges who hear guardianship cases in the responding courts spend a
majority of their time on them. Judges who spend little of their time on
guardianship cases tend to focus on each case as it comes up on their
calendar and find it difficult to devote the time and resources needed to
develop an effective guardianship program, according to some officials at
courts recognized as exemplary, but others disagreed saying that general
jurisdiction courts can also provide good oversight of guardians. In
Florida, about one-fifth of the judges in courts responding to our survey
spend the majority of their time on guardianship cases. While in California
and New York 17 percent and 12 percent of judges, respectively, spend a
majority of their time on these cases.

Each of the four courts recognized as exemplary went well beyond
minimum state requirements for guardianship training and oversight. Each
court provides training of guardians, even though training is only required
in one of the state’s statutes. (See table 3.) The courts also actively utilize
computerized case management, court visitor programs, in-depth review
of annual reports, or investigations by court employees to oversee
guardianship cases. Two court officials told us that specialization allows
courts to focus on issues specific to guardianships and try new strategies
to improve the court’s oversight of guardians.

"In a December 2003 opinion, the Florida Supreme Court called for additional state judges,
including 6 in Broward County, citing in part the growing number of guardianship and
probate cases due to Florida’s growing elderly population.
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Table 3: Characteristics of Courts Recognized as Exemplary

Broward County, Rockingham County, San Francisco County, Tarrant County, Tex.
Fla. N.H. Calif. Probate Court #2
Type of court Probate court Probate court Probate Department of the Probate court
Superior Court
Number of people under 5,000 to 6,000° 679° 1,350° 978’
guardianship
People under guardianship  About half More than half About three-quarters 299°

who are elderly

Source: Court officials and documents.

“The court does not keep count of the number of individuals under guardianship as this is done by the
Clerk of Court in Florida as an independent constitutional officer. Court officials estimate, based upon
the Clerk of Court reports, that there are between 5,000 and 6,000 open guardianship cases for
adults and children.

°As of December 31, 2003. Number includes adult cases only (minor guardianships tracked
separately).

‘Includes adult cases only (minor cases are called guardianships and are tracked separately).
‘As of June 2004, including guardianships of adults and children.

°As of June 2004.

ourts Recognized as e courts recognized as exemplary provide training and/or information
Courts R d Th rt d 1 de t d/or informat
Exemplary Provide resources for guardians. (See table 4.) Of the 4 states in which the courts
Training and Sources of recognized as exemplary are located, only Florida requires guardians to

receive training, but Broward County provides training beyond what is
required in state law for nonprofessional guardians and provides
supplemental reference materials, such as a software program for
preparing guardianship reports.” The courts in San Francisco and Tarrant
County, Texas, also provide independently developed training for
guardians. For example, as of January 2004, the San Francisco court
required professional and nonprofessional guardians alike to complete
formal classroom training."” Working in partnership with a group of

Information Resources
for Guardians

parents who are appointed guardians of the property of their minor children are subject
to different requirements. Each person appointed by the court to be the guardian of the
property of his or her minor child must receive a minimum of 4 hours of instruction and
training that covers the guardian’s duties, preparation of reports, and use of guardianship
assets

“In California a private professional guardian (conservator) is generally “a person or entity
appointed as conservator of the person or estate, or both, of two or more conservatees at
the same time who are not related to the conservator by blood or marriage, except a bank
or other entity authorized to conduct the business of a trust company, or any public officer
or public agency including the public guardian, public conservator, or other agency of the
State of California.”
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professional guardians, the court developed a required half-day training
course that nonprofessional guardians must complete within 6 months of
their appointment.

|
Table 4: Training and Information Resources for Guardians in the Four Courts

Training requirements in state law Court procedures exceeding state law
Broward County, » Nonprofessional: 8 hours (4 hours parent of « Requires 12-hour course for nonprofessional guardians and a
Fla. minor child.) 48-hour course for professional guardians.

« Professional: 40 hours, plus 16 continuing « Handbook, required forms, required software for preparing

education hours every 2 years. guardianship reports, court procedures, and answers to

. Courses must be certified by state. frequently asked questions available on Web site.”
Rockingham » None specified » Provides information packet and checklist.
County, N.H. - Offers informal information sessions with judge.

» Provides video explaining guardianship.
» Forms, information packet, and checklist available on Web

site.
San Francisco » Required to provide handbook and resource « Nonprofessionals: must complete up to 6 hours of court-
County, Calif. supplement book for local resources. supervised training. Those appointed guardian of person must

complete a 3-hour course and those appointed guardian of
estate must complete another 3-hour course.

« Professionals: complete certificate program at university or
demonstrate equivalent experience.

» Guardians are required to watch video.

Tarrant County, » None specified. « Court staff provides 20-30 minute training and handbook.

Tex. « Training also available at local organization offering
guardianship services.

Source: Court officials and documents.

“The court requires that guardians use this software to prepare initial inventories, initial plans, annual
plans, annual accountings, and simplified accounting reports.

Courts Recognized as Each of the exemplary courts uses at least one means to actively oversee

Exemplary Actively guardianships, and while each will penalize guardians who fail to fulfill

Oversee Guardianships their responsibilities, two courts dedicate extra resources to enforcement
activities. These two, Rockingham County and Tarrant County, oversee
guardianship cases through computerized case management systems. The
system in Rockingham County automatically notifies court staff when
reports are due for each guardianship case. For example, when a
guardianship of the estate is established, the system prints a notice to the
guardian that an inventory of the incapacitated person’s assets must be
submitted to the court within 90 days. If the court has not received the
inventory, the system notifies court staff that an inventory default notice is
needed. This system also tracks the number of new guardianship cases
and the total number of active cases. Similarly, Tarrant County enters
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information about each new guardianship case into a database. Each
month the court generates a list of annual reports that are due and mails
the guardians the required report form. The court also enters the date the
report is received into the database.

Two of the courts have developed procedures for in-depth review of
guardians’ reports. In Florida, the state statute requires that the clerk of
the court review each guardianship report to ensure that it contains the
appropriate information. Broward County has implemented a three-tiered
sampling system for reviewing the reports from the substantial caseload of
approximately 5,000 guardianships. All reports are subject to the first level
of review, which is conducted by the Audit Division of the Clerk of the
Court’s office. A further sample of reports is selected, and the Audit
Division conducts a more intensive second level review. At the third level
of review, a further sample of reports is selected, and the audit division
conducts detailed in-house and field audits of supporting documentation
to verify the information in the reports. If these reviews indicate any
irregularities, the Audit Division sends a memorandum to the judge to
review the report and the auditor’s findings. Tarrant County also employs
an auditor who is responsible for monitoring guardianships of the estate.
The auditor uses a database to track when guardians’ reports are due.
Twice a month, the auditor checks this database to ensure that no reports
are overdue or overlooked.

As shown in table 5, each court recognized as exemplary uses a visitor
program to support guardianship oversight. Tarrant County is required by
state law to have court visitors monitor the status of people under
guardianship, so the court provides visitation internships to social work
students who work as court visitors." A licensed Master Social Worker on
the court staff acts as program manager and trains and supervises the
interns. The students receive course credit, and the program is of little
cost to the court. There are typically 4 or 5 interns making an average of
60-70 visits each month. The visitors submit a report of the visit to the
program manager for review, and the judge reviews these reports to guide
his or her decision on whether to continue the guardianship for an
additional year.

“Volunteers also conduct some court visits. The county has a volunteer coordinator who
assists in finding volunteers who are interested in doing court visits. The court asks
volunteers to make a 1-year commitment. Volunteers attend the 4-hour orientation and
training.
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Rockingham County recruits volunteers from AARP to serve as either
visitors or researchers. Researchers prepare files for the court with
contact information, case background, and the last annual guardian’s
report. The visitors then contact the guardian and arrange to visit the
incapacitated person. They assess the ward’s living situation, finances,
health, and social activities, and recommend follow-up actions to the
court. A court employee serves as the volunteer coordinator. According to
the volunteer coordinator in Rockingham County, costs are minimal
because volunteers use court telephones, and the state provides supplies.
According to the court, the detailed, first-hand information provided about
the incapacitated person’s environment and condition helps the court
make better decisions when the case is reviewed.
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Table 5: Oversight Procedures in the Four Courts

Requirements in state law

Court procedures exceeding state laws

Broward County,
Fla.

Monitoring:

« Court may require background investigation of
nonprofessionals.

« Court must require initial background investigation of
professionals and reinvestigate every 2 years.

« Clerk’s office is required to audit guardian reports.
» Registration of professional guardians.

» Bond required for all.

Enforcement:

» Court may employ court monitors.

« Show cause hearing, etc., for delinquent reports.

» Background investigations of all guardians
required.

» Background investigations required annually.
» 3-tiered report review system.
« Electronic reporting software.

« The Office of the Public Guardian—a publicly
funded agency that serves as a guardian,
which is one of only a handful in the state.

« Full-time court monitor on staff and part-time
contractors to investigate abuse.

Rockingham
County, N.H.

Monitoring:
« Bond required for all guardians.

« Criminal background check required for guardians of the
person.

Enforcement:
« Court may issue show cause order, fine guardian, arrest

guardian, or terminate guardianship for failure to file reports.

« Volunteer Court Visitor program.
« Follow-up on court visitor recommendations.

San Francisco
County, Calif.

Monitoring:

« Court investigators visit incapacitated people 1st year then
every other year.

« Status reports required for guardians of estate who are also
guardians of person.

» Statewide registration system for professionals.
« Full bond on all liquid assets required for all guardians.
Enforcement:

» Punish or remove guardian, suspend powers, appoint legal
counsel, or granting a 60-day extension.

« General Plan required for all guardianships.

« Status report required for all guardianships of
person after first year then every other year
even if no guardianship of estate exists.

» Examiners review accountings.

« Yearlong study on guardianship data.

» More frequent investigations on troubled
cases.

 Investigations on all petitions for termination
of guardianship.

Tarrant County,
Tex.

Monitoring:

« Court visitor program.

« Annual renewal of guardianship letters.

» Judge considers and approves annual accounts.

« Criminal background check for professionals required.
« Bond required for all guardians.

Enforcement:

« Show cause hearing, fine, or removal if necessary.

« Court investigator investigates complaints.

« Authority to sentence guardians to jail for misconduct.

« Court visitors are social work students.
» Database system to track open cases.
« Auditor reviews annual accounts.

« Program Manager follows up on concerns in
guardian and court visitor reports before
judge’s review.

« Criminal background checks for
nonprofessional guardians in court-initiated
guardianship.

Source: Court officials and documents.
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State Courts and
Federal
Representative Payee
Programs Serve Many
of the Same
Incapacitated Elderly
People, but
Collaborate Little in
Oversight Efforts

When guardians fail to fulfill their responsibilities, the courts have legal
authority to penalize guardians, and two of the courts recognized as
exemplary have staff dedicated to investigating these types of cases.
Broward County employs court monitors to investigate abuse allegations
involving guardians, or problems discovered due to annual background
checks, report review, or other tips. A study of statewide guardianship
monitoring practices found that Broward County conducts about 400 field
investigations a year, some of which have resulted in referrals to the state
attorney for prosecution.

Federal agencies and state courts’ representative payee programs
collaborate little to protect incapacitated people and prevent misuse of
federal benefits. Although overlap is known to occur among the
incapacitated populations they serve, the extent of this overlap is not
known. Some state courts and federal agencies share certain information
on a case-by-case basis. However, the absence of a systematic means for
compiling and exchanging pertinent information may leave many
incapacitated people at risk and result in the misuse of benefits and
increased federal expense. State courts and federal agencies lack
consistent and sustained compilations of data needed to assess options for
improving oversight of guardians and representative payees.

Beneficiary Populations
Overlap, but Coordination
Is on a Case-by-Case Basis

The incapacitated populations served by state courts and federal agencies
overlap to some extent. Because we focused on incapacitated elderly
people, we did not assess overlaps between agencies’ general beneficiary
populations. (See table 6.) An estimated 95 percent of all people 65 and
older are SSA recipients, and elderly recipients of OPM or VA benefits
often also receive SSA payments. An estimated 96 percent of VA
beneficiaries aged 65 and older are also SSA recipients and about

9 percent are OPM beneficiaries. Also, an estimated 82 percent of OPM
elderly beneficiaries are also SSA beneficiaries. While there are no data on
the number of beneficiaries who are incapacitated in each category, it is
likely that a number of incapacitated people are beneficiaries from more
than one federal agency, and a number could also have court-appointed
guardians.
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Table 6: Many Elderly People Receive Benefits from More than One Federal Agency

Estimated number of

Agencies providing benefits’ beneficiaries aged 65 or older’
SSA and VA 1,164,000°
SSA and OPM 1,191,000
VA and OPM 109,000
SSA, VA, and OPM 100,000

Source: Census Bureau analysis of Survey of Income and Program Participation (SIPP) Data, 2001, Wave 6 survey results.

°Each estimate includes beneficiaries listed in other rows. For example, about 100,000 of the
estimated 1,164,000 people aged 65 or older who were beneficiaries of both SSA and VA were also
OPM beneficiaries.

*The 90 percent confidence interval for this estimate is from 1.0 to 1.3 million elderly people.

Like many courts that oversee guardianship programs, federal agencies
collect certain information from representative payees.” SSA annually
sends each representative payee (whether a court-appointed guardian or
not) a two-page report form asking for certain information—for example,
whether the representative payee was convicted of a felony, whether the
beneficiary continued to live in the same circumstances, how much of the
benefit payments were spent on the beneficiary’s behalf, how much was
saved, and in what kind of account the funds are held."® Similarly, OPM
biennially sends its representative payees a brief survey asking for similar
information, though those who are court-appointed guardians are not
required to complete the survey. OPM leaves it to the courts to monitor
these payees. VA also requires its representative payees to submit a two-
page accounting report, but asks payees who are court-appointed
guardians to submit the same accountings that they submit to the court.
Each agency sends follow-up mailings, and SSA and VA visit payees as
needed in cases where payees fail to submit a report. In addition, VA sends
field examiners to visit each incapacitated beneficiary. Agency officials
indicated that these efforts often help identify cases in which beneficiaries
or representative payees have moved or cases where a payee may need to
be replaced for a variety of reasons. For example, they may no longer be
living close enough to the beneficiary or they themselves have become

PEach of the three agencies has its own criteria and process for identifying beneficiaries in
need of a representative payee and though the three agencies use terms such as
“incompetence,” we use the term “incapacitated.”

State mental hospitals that are representative payees are subject to different accounting
requirements and are subject to on-site reviews by SSA staff.
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unable to handle the benefit payments. Typically, however, cases of abuse
come to the agencies’ attention by way of tips from individuals who know
of the beneficiary rather than from report and survey follow-up efforts.

Some state courts and federal agencies share certain information about
some beneficiaries on a case-by-case basis. Some state court officials that
we spoke with indicated that they have established a rapport with staff in
local offices of federal agencies, such as SSA and VA, and are able to
obtain information concerning incapacitated beneficiaries or their
representative payees. (See table 7.) For example, upon request, federal
agencies will sometimes provide them with information to allow the court
to determine all sources of the incapacitated person’s income and whether
the guardian needs to coordinate with a payee. State courts may also offer
information to federal agencies. For example, some courts send
occasional notices of guardianship appointment to SSA, allowing SSA staff
to identify which of their beneficiaries is incapacitated and determine if
the guardian can be designated as a representative payee.

While coordination is often case-by-case, some takes place more
systematically and is based on previously established agreements. For
example, about one-third of the states have adopted the Uniform Veterans’
Guardianship Act that requires state courts to notify VA when they appoint
a guardian for a veteran. According to this act, VA must receive copies of
court orders and accountings related to the veteran’s case. The act also
gives VA the right to appear in court during guardianship proceedings
involving a veteran.

Federal agencies may also establish agreements with one another to
exchange information. For example, SSA allows a limited number of VA
service representatives nationwide to electronically access some SSA
information about veterans’ SSA benefits. This SSA data system includes
the amount of SSA benefits veterans receive, whether SSA has identified
them as incapacitated, and the identity of a representative payee, if one
has been designated. VA officials regularly look at SSA’s information
before conducting a field examination to help determine incapacity and
choose a fiduciary, according to a VA official responsible for managing the
agency’s fiduciary program. VA is not, however, notified when SSA
changes a beneficiary’s representative payee. Many VA representative
payee program staff that do not currently have access to the database see
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it as a useful tool and have expressed a desire to be able to use it in order
to more efficiently assess beneficiaries’ needs."”

Lack of Systematic
Coordination Weakens
Oversight of Incapacitated
People

The lack of systematic coordination weakens the oversight of both elderly
and non-elderly incapacitated people and may leave incapacitated people
at risk of not being assigned a representative payee or guardian despite
having been identified either by a state or federal entity as a person who
needs one. For example, if a federal agency has identified one of its
beneficiaries as incapacitated and assigns a representative payee, the
agency does not systematically notify the courts or other agencies. (See
table 7.) The other agencies making payments to the same person may not
learn that they may need to assign a representative payee to handle their
benefit payments to the person. Such notification could also be useful to
state courts in assessing the need for a guardian. This lack of coordination
could leave the incapacitated person who needs a representative payee or
guardian without one.

"Without the information on SSA benefits being provided to veterans, VA staff would have
to find benefit and income information through other means, and they would have no way
to verify the information. There is a potential for fraud, since a beneficiary could claim to
not receive Social Security benefits, when in fact the person does receive a benefit and this
may affect their eligibility for VA benefits. In addition, without information from SSA that
may help indicate a veteran’s total income, VA may recommend an inappropriately low
spending allowance for the incapacitated person.
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Table 7: Representative Payee Programs’ Gathering and Exchange of Information

Information gathered or exchanged SSA OPM VA

Ask whether incapacitated beneficiary has a court-appointed guardian? Yes Yes Yes

Compile names of guardians not designated as agency’s payee? No Not applicable® No

Give other agencies/courts access to database with name of Yes, VA access only No No

representative payee?

Systematically notify other agencies/courts of assignment of a No No Not other

representative payee? agencies, courts
in some cases”

Systematically notify other agencies/courts of the replacement of a No No Not other

representative payee? agencies, courts

in some cases”

Source: GAO interviews with SSA, OPM, and VA officials.
*OPM'’s policy is to designate the guardian as the representative payee.

°A VA official indicated that VA typically informs the court by letter if it selects a new or successor
representative payee other than one who was previously appointed by the court.

Insufficient interagency coordination may also leave incapacitated elderly
people more vulnerable to abuse or neglect. For example, when an agency
identifies a representative payee who is abusing or neglecting an
incapacitated person, it does not automatically notify the state court or
other federal agencies that have assigned a guardian or representative
payee. Without such a notification, the court or other federal agency may
be unaware of the need to replace an abusive or negligent guardian or
representative payee.

If agencies and courts do not communicate with each other concerning
incapacitated beneficiaries, they may unknowingly assign different people
as representative payees or guardians with overlapping responsibilities.
However, in some cases, agencies and courts intentionally select different
people or organizations as representative payee or guardian. Although
most Old Age, Survivor, and Disability Insurance beneficiaries with both a
guardian and SSA-designated representative payee, have the same person
serving in both roles, for an estimated 19 percent of these beneficiaries the
guardian is not their representative payee."” Some guardians choose not to

8SSA estimated that as of December 2002, 250,000 Old Age, Survivor, and Disability
Insurance beneficiaries had both an SSA-designated representative payee and a court-
appointed guardian. For about 48,000 of these beneficiaries the guardian was not the
designated representative payee.
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be the representative payee, so SSA designates someone else. (See fig. 3.)
Sometimes VA designates a nursing home as a representative payee, even
though a court has appointed a family member or other person to be the
incapacitated resident’s guardian. The guardian and the nursing home may
get into conflict over the use of the incapacitated person’s benefit
payments. Additional coordination among federal agencies and courts and
cooperation among guardians and representative payees may be necessary
to avoid conflicts and better protect the incapacitated person.

|
Figure 3: Federal Agencies and the Courts May or May Not Assign Representative Payee and Guardianship Responsibilities
to the Same Individual

All responsibilities All responsibilities
assigned to i assigned to
different one
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Source: Interviews with court officials and federal officials responsible for for SSA, VA, and OPM representative payee programs.
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Federal officials have recognized the need for better exchange of
information regarding incapacitated beneficiaries. In response to
provisions in the Omnibus Budget Reconciliation Act of 1990, SSA and VA
studied the feasibility of collaborating in serving veterans who were also
SSA beneficiaries.” In 1993, several agencies participated in a discussion
group on representative payee programs. Two of the agencies—SSA and
VA—signed an agreement calling for each agency to notify the other when
it had information that could be helpful to the other agency’s oversight of
its representative payee.” However, according to VA and SSA officials,
efforts to implement the agreement failed due to changes in management
personnel, concerns about costs, and issues concerning nondisclosure of
confidential information.

Not only is it likely that the lack of coordination limits the protection of
incapacitated people and their federal benefits, it may also result in
increased federal expenditures. The recently enacted Social Security
Protection Act of 2004 requires SSA to repay the benefits in certain cases
of misuse.” For example, if a representative payee that is an organization,
or an individual serving 15 or more beneficiaries misuses the benefit
payments, SSA will have to reissue the misused benefits to the
beneficiaries or to an alternate representative payee, resulting in increased
federal expenditures. Before the passage of this act, SSA was only required
to replace benefits if SSA was negligent in its oversight of a representative
payee. Annually, SSA has found fewer than 1,000 cases of misuse, and only
in a small percentage of those cases was SSA found to be negligent.
However, according to an SSA official, the new provisions may mean that
more benefits will have to be reissued.

“These and other federal agencies currently collaborate in the exchange of data on
beneficiaries for other purposes. For example, through SSA’s Death Master File federal and
state agencies, including SSA, OPM, and VA, periodically match their beneficiary lists with
lists of people who have died. This cooperative effort helps agencies ensure that they do
not continue to send payments to people who are no longer eligible.

**Memorandum of Understanding between the Social Security Administration and the
Department of Veterans Affairs, signed by Acting Commissioner, SSA, and Undersecretary
for Benefits, October 13, 1993.

*'Pub. L. No. 108-203 §101, March 2, 2004.
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Statistical Data to Analyze
Options for Improving
Oversight Not Available

Certain data, such as the number of active guardianships and incidence of
abuse, could help courts and agencies determine the effectiveness of
efforts to protect incapacitated people but are not currently available. The
courts we surveyed generally do not compile aggregate data such as the
number of incapacitated people, or elderly incapacitated people, with
guardians. Often the only records concerning guardianship appointments
aside from a calendar of upcoming hearings and due dates for required
reports are in individual paper files. Some states, however, are making
efforts to compile statewide data on guardianships. In Vermont, for
example, the Supreme Court compiles reports from each court on the
number of open guardianship cases, but without any information on the
age of the incapacitated people. In New York, the state court’s Guardian
and Fiduciary Services is working on the development of a statewide
database on guardians, fiduciaries, and the people they were appointed to
serve.

The federal agencies that we examined, SSA, VA, and OPM, do more to
compile data on representative payees than most courts responding to our
3-state survey do for incapacitated people with guardians. All three of the
federal agencies that we examined have databases that keep count of the
different types of representative payees for incapacitated people. Neither
SSA nor VA, however, consistently compiles information showing how
many beneficiaries with representative payees have a court-appointed
guardian who is not the representative payee.”

To keep these databases current, all three agencies require most of their
representative payees to submit periodic reports. SSA, VA, and OPM
compile and maintain basic information, such as contact information,
about the representative payees they designate. They also ask whether an
incapacitated beneficiary has a court-appointed guardian before
designating a representative payee. They do not, however, compile and
maintain more detailed information that could contribute to more effective
oversight of representative payees. For example, none of these agencies
consistently records information about a beneficiary’s court-appointed
guardian in its computerized records system or updates the information
unless the agency also designates the court-appointed guardian as its
beneficiary’s representative payee. Although SSA compiles some
information about the reasons it replaces representative payees, such as
the assignment of a more suitable payee, misuse of benefits, or fraud, for

20PM’s policy is to designate the guardian as the representative payee.

Page 29 GAO-04-655 Guardianships





Conclusions

example—OPM and VA do not. This information might be useful in making
future assignments.

Sufficient data are not available to determine the incidence of abuse of
incapacitated people by guardians or representative payees, nor the extent
to which guardians and representative payees are protecting incapacitated
people from abuse. Current efforts to compile aggregate national data on
elder abuse do not identify cases when a guardian or representative payee
has been assigned to the victim of abuse, or whether a guardian or
representative payee commits the abuse. States compile statistics on
incidence of abuse and neglect, including information on the age of
victims.” National associations collect these statistics from Adult
Protective Service agencies and Area Agencies on Aging. Generally, states
track types of abuse and some of the relationships between perpetrators
and victims, but they do not track instances where the victim had been
assigned a guardian or representative payee or had granted a power of
attorney to someone. As a result, federal agencies lack national data
concerning the incidence of elder abuse by guardians and representative
payees or the incidence of abuse with and without the assignment of a
guardian or representative payee. Similarly, national crime statistics, such
as crime victimization surveys, identify various relationships between
victims and perpetrators, and the age of victims, but fail to identify cases
involving guardians or representative payees. SSA tracks the number of
cases in which representative payees are found to have misused benefits—
fewer than a 1,000 cases each year for beneficiaries of all ages. SSA
officials agreed, however, that since SSA largely relies on tips from third
parties to discover cases of misuse, their records of misuse might be
incomplete.

Although state and local courts have primary responsibility for protecting
incapacitated people, including the elderly, by appointing and overseeing
guardians, federal agencies also have responsibilities to help protect many
of the same incapacitated people through representative payee programs.
Yet, courts and federal agencies collaborate little in the protection of
incapacitated elderly people and the protection of federal benefit
payments from misuse. Court and agency efforts to improve protection of
the incapacitated is limited by their failure to systematically compile and
exchange data—by, for example, promptly notifying each other when an

%42 U.8.C. $3058i.
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Recommendations

incapacitated person is identified or a representative payee or guardian is
appointed or needs to be replaced, due to their failure to fulfill their
responsibilities, or for other reasons. However, the extent to which the
courts and agencies leave elderly incapacitated people at risk is unknown.
Neither the states nor the federal government compile data concerning the
incidence of abuse of people assigned a guardian or representative payee
or even the number of elderly people with guardians. Without better
statistical data concerning the size of the incapacitated population or how
effectively it is being served, it will be difficult to determine precisely what
kinds of efforts may be appropriate to better protect incapacitated elderly
people from exploitation, abuse, and neglect.

Improvements in oversight of guardians and representative payees depend
in part on additional efforts by states, state and local courts, federal
agencies, state area agencies on aging, and HHS. Although the focus of our
review was elderly incapacitated people, state guardianship and federal
representative payee programs also serve other incapacitated adults.
Improvements could be of benefit to all incapacitated adults, particularly if
they are designed with both the elderly and non-elderly in mind. However,
certain actions that would improve oversight are not currently being
undertaken. For example, the various entities responsible for oversight do
not collaborate to compile, on a continuing basis, consistent national data
concerning guardianships and representative payees. Without such
statistical data, the extent of preventable abuse and neglect of
incapacitated elderly people is unknown. Finally, the states have done
little to collaborate on interstate recognition and transfer of guardianship
appointments. Few states have adopted procedures for accepting transfer
of guardianship from another state or recognizing some or all of the
powers of a guardian appointed in another state. This can be a problem
when an incapacitated elderly person needs to move to another state or
the guardian needs to conduct business in another state on his or her
behalf. The need to establish a new guardianship in another state because
of these gaps in states’ law can make it difficult for guardians and the
courts that supervise them to ensure that they fulfill their responsibilities.

The prospect of increasing numbers of incapacitated elderly people in the
year’s ahead signals the need to reassess the way in which state and local
courts and federal agencies work together in efforts to protect
incapacitated elderly people.

To increase the ability of representative payee programs to protect federal
benefit payments from misuse, SSA should convene an interagency study
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group that includes representatives from HHS, federal agencies with
representative payee programs, including VA and OPM, and state courts
that wish to participate in order to study the costs and benefits of options
for improving interagency cooperation and federal-state cooperation in the
protection of incapacitated elderly and non-elderly people. Options may
include:

» prompt and systematic sharing among federal agencies’ representative
payee programs of information such as the identity of individuals who
are incapacitated, the identity of those individuals’ designated
guardians and representative payees, the identity of guardians and
representative payees who fail to fulfill their duties, and the assignment
of successor guardians and successor representative payees; and

e prompt and systematic sharing of similar information among federal
agencies and courts responsible for guardianships that choose to
participate.

Information-sharing initiatives must be designed in a manner that is cost-
effective, respectful of privacy rights, and consistent with federal
nondisclosure requirements concerning confidential information.

To facilitate state efforts to improve oversight of guardianships and to aid
guardians in the fulfillment of their responsibilities, the Department of
Health and Human Services should work with national organizations
involved in guardianship programs, such as the those represented on the
National Guardianship Network, to provide support and leadership to the
states for cost-effective pilot and demonstration projects to:

» develop cost-effective approaches for compiling, on a continuing basis,
consistent national data concerning guardianships to aid in the
management of programs for protecting incapacitated adults, such as
the age of the incapacitated person, the type of guardian appointed, etc;

« study options for compiling data from federal agencies and state
agencies, such as Adult Protective Services agencies, concerning the
incidence of elder abuse in cases in which the victim had granted
someone the durable power of attorney or had been assigned a
fiduciary, such as a guardian or representative payee, and in cases in
which the victim did not have a fiduciary; and

» review state policies and procedures concerning interstate transfer and

recognition of guardianship appointments to facilitate efficient and
cost-effective solutions for interstate jurisdictional issues.

Page 32 GAO-04-655 Guardianships





Agency Comments

We provided a draft of this report to SSA, OPM, VA, and HHS and received
written comments on the draft from all four. See appendixes IV, V, VI, and
VII for their responses.

SSA disagreed with our recommendation concerning an interagency study
group. It views the study we recommend as something beyond its purview.
Although SSA shares concern about incapacitated people’s general
welfare, it stated that its responsibility focuses on ensuring that any SSA
benefits incapacitated people receive are used for their maintenance and
welfare. SSA stated that systematic sharing of information among federal
agencies and state courts would be extremely difficult and a study group
focusing on such sharing would not be within SSA’s purview. SSA also
commented that efforts to coordinate with state courts must meet Privacy
Act requirements, and in that regard they noted that there is currently no
statement of routine use allowing SSA to share representative payee
information with state courts. Because state courts, SSA, and other federal
agencies have such different policies regarding representative payees and
guardians, SSA believes that it is constrained by the Privacy Act in
releasing information.

We believe that the systematic exchange of data could help SSA better
ensure that SSA benefits are used for incapacitated people’s maintenance
and welfare. The interagency study group should be able to develop
policies allowing for the sharing of information consistent with the Privacy
Act and other applicable nondisclosure requirements. We believe that an
interagency study group could identify carefully specified kinds of
information that under specified circumstances could be shared among
limited numbers of federal and state court officials with jurisdiction over
guardianships in a manner that is consistent with the Privacy Act and
other applicable nondisclosure requirements. SSA and the other federal
agencies involved have the authority to develop statements of routine use
to provide for such exchange of information. They currently have such
agreements in place to share data with other federal agencies, such as
SSA’s sharing of information concerning its representative payees with a
limited number of VA staff. Although exchange of data among federal
agencies with representative payee programs may be easier to establish
than exchange between federal agencies and state courts, further study is
warranted to assess the feasibility of such exchange and the extent to
which it could enable courts and federal agencies to better protect
incapacitated elderly people.
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VA and OPM agreed with our conclusions pertaining to their agencies,
indicating that they look forward to participating in the study group we are
recommending. VA noted wide variations in state guardianship laws and
procedures, the need for federal agencies and state courts to share
information on cases of common interest, and the current lack of
systematic information sharing among federal agencies state agencies, and
state courts relating to the protection of elderly beneficiaries. OPM
suggested that we assert that it would be to the federal government’s
benefit, either in terms of efficiency or savings, to create systems for
sharing information on guardians or representative payees. OPM also
urged that we add to the report statistics demonstrating the efficiency of
coordination with state courts. Although adding these would strengthen
the report, data necessary to do so are not currently available. Our
findings strongly suggest that savings and greater efficiency would result
from collaboration, but the extent to which this is the case will not be
known until agencies and state courts start collaborating in efforts to
assess overlaps in the populations of incapacitated people they serve,
incidence of abuse, and the costs and benefits of data exchange.

HHS agreed that guardians should be adequately trained and monitored,
and that governmental agencies and courts should coordinate their efforts
and share information concerning guardians and representative payees.
HHS plans to carry out our recommendation to study options for
compiling data from federal agencies and state agencies concerning the
incidence of elder abuse in cases in which the victim had granted someone
the durable power of attorney or had been assigned a fiduciary, such as a
guardian or representative payee. This year the National Center on Elder
Abuse will survey all state adult protective services agencies to determine
the incidence of elder abuse reports and the characteristics of victims and
perpetrators. The center plans to ask states to cite the number or
percentage of perpetrators of elder abuse who served as the victims’
powers of attorney, guardians, or representative payees. HHS also plans to
explore cost-effective pilot and demonstration projects to develop
approaches for compiling guardianship data and to facilitate solutions for
interstate jurisdictional issues. It also agreed to serve on an interagency
study group to develop options for improving interagency cooperation and
federal-state cooperation in the protection of incapacitated elderly and
non-elderly people.

As agreed with your office, unless you publicly announce its contents or
authorize its release sooner, we will not distribute it until 30 days from the
date of issuance. At that time, we will send copies of this report to the
Commissioner of Social Security, the Director of the Office of Personnel
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Management, the Secretary of Health and Human Services, and the
Secretary of Veterans Affairs. We will also make copies available to others
on request. In addition, the report will be available at no charge on GAO’s
Web site at http:/www.gao.gov/.

If you have any questions concerning this report, please contact Barbara
Bovbjerg or Alicia Puente Cackley at (202) 512-7215. See appendix VIII for

other contacts and staff acknowledgments.

Sincerely yours,

e o

Barbara D. Bovbjerg
Director, Education, Workforce,
and Income Security Issues
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Appendix I: Scope and Methodology

Our review included a review of state laws on guardianship, the
development and administration of surveys of state courts in 3 states,
visits to 15 courts in 8 states, and interviews with federal officials at the
Social Security Administration (SSA), Department of Veterans Affairs
(VA), Office of Personnel Management (OPM), and the Department of
Health and Human Services (HHS). In addition, one member of the team
completed a 2-day training program for professional guardians in
Washington State and two attended a conference of the National
Guardianship Association. We conducted our review between March 2003
and May 2004 in accord with generally accepted government auditing
standards.

To determine what state courts do to ensure that guardians fulfill their
responsibilities, we studied both states’ laws concerning guardianship and
court practices, particularly those concerning court oversight of
guardians. Our review of states’ laws relied in part on the compilations
prepared by the American Bar Association Commission on Law and Aging.
To review court practices we limited our scope to courts with jurisdiction
over guardianships for the elderly in the three states with the largest
elderly populations (residents aged 65 and older)—California, New York,
and Florida. Together these three states account for about one-quarter of
the nation’s elderly population. We administered similar survey
instruments tailored to the courts in each of these states. We refined the
survey instruments based on pretest visits to court officials at three
counties in California, three counties in Florida, and two counties in New
York. We sent finalized survey instruments to California Superior Courts in
each of California’s 58 counties, to circuit courts in each of Florida’s

67 counties, and to each of New York’s 12 judicial districts. We received
usable survey responses from 42 California courts, 55 Florida courts, and
9 of New York’s judicial districts for response rates of 72 percent,

82 percent, and 75 percent, respectively. Several courts provided
responses to some items, but no responses to other items in the survey
instrument. For details on the numbers of responses to each item and a
compilation of responses by state, see appendix III. We reviewed courts’
survey responses for consistency, but did not independently review the
accuracy of the court officials’ responses.

To determine what guardianship programs recognized as exemplary do to

ensure that guardians fulfill their responsibilities we visited 4 courts to
study their procedures. We selected the four courts by contacting
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Appendix I: Scope and Methodology

members of the National Guardianship Network and asking them which
courts throughout the nation they regard as having exemplary practices.'
The four courts we selected were each identified as exemplary by two or
more members of the network. We visited each of the courts and
interviewed judges, probate directors, monitoring staff, volunteers, legal
staff, and others. In two of the courts, we attended guardianship hearings.
We reviewed each of the court’s documents concerning probate
procedures including state laws, rules of court, training materials, forms,
and written and Web site documents. We also examined examples of
guardianship case files.

To determine to what extent do state courts and federal agencies
coordinate their efforts to protect incapacitated elderly people, we
interviewed court officials in each of the four courts recognized as
exemplary and in several additional courts. We attended the National
Guardianship Association’s conference including sessions concerning
guardianships and VA and guardianships and the Healthcare Insurance
Portability and Privacy Act of 1996.> We met with a group of conference
attendees, including judges, probate lawyers, and guardians, to discuss
federal agencies’ interactions with guardians and courts. We also reviewed
documents provided by court officials concerning specific cases in which
federal agencies were involved in guardianship cases. We also interviewed
officials at SSA, VA, OPM, and HHS and reviewed applicable regulations
and policy manuals and handbooks.

"The National Guardianship Network is a joint council representing the National College of
Probate Judges, National guardianship Association, American Bar Association—
Commission on Law and Aging, National Center for State Courts, National Academy of
Elder Law Attorneys, National Guardianship Foundation, American Bar Association—Real
Property Probate and Trust Section, and American College of Trust and Estate Counsel.

2Pub. L. 104-191, August 21, 1996.
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Appendix II: GAO Surveys of Courts in
California, Florida, and New York

The following are surveys GAO mailed to the California Superior Court in each of the
58 counties in California, the Florida Circuit Courts in each of the 67 counties in
Florida, and the 12 Judicial Districts in New York. For summary results of the survey,
see appendix III.
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Appendix II: GAO Surveys of Courts in California, Florida,
and New York

U.S. General Accounting Office

i
&G AO ~ Survey of California Courts Concerning

= lmegnty' e ;

Conservatorships for the Elderly

Introduction

GAOQ is an agency of the U.S. Congress. The
Senate’s Special Committee on Aging asked
GAO to study how courts handle
conservatorships for elderly people (aged 65
and older), including the policies and
programs used to oversee conservators over
both property and person.

We recognize that there are considerable
differences in policies and procedures
among the states and among courts in some
states. For this reason, we are surveying
courts with jurisdiction over conservator-
ships in the three states with the largest
elderly populations. California is one of
these three states.

While most data from our survey will be
reported in a summary for the state, we are
interested in illustrating local practices and
may use some data from individual courts.

Instructions

We ask that you coordinate with others as
needed to complete the survey. Depending
on your jurisdiction, this may include
investigators, staff attorneys, law clerks,
judges, or others.

Please return your completed survey in the
enclosed envelope within two weeks of
receiving it. This will help us avoid the
expense of follow-up phone calls.

If you have any questions or your survey
will be delayed, please call Ben Pfeiffer at
206-287-4832 (email: pfeifferb@gao.gov).

If the envelope is misplaced or missing,
please return your survey to

Ben Pfeiffer

U.S. General Accounting Office
Seattle Field Office

701 Fifth Avenue, Suite 2700
Seattle WA 98104

Thank you for your help!
Background Information

1. Please provide the name(s) and contact
information for the person(s) who filled out
the survey in case we want to ask you more
about your responses. (If more than two
people provided responses, please list
others on the back page, or provide an
extra page.)

a. Primary contact’s name

Title

Phone

Email

b. Name

Title

Phone

Email

GAO-04-655 Guardianships






Appendix II: GAO Surveys of Courts in California, Florida,
and New York

Court Policies and Procedures

2. Which of the following resources are
available to conservators appointed by your
court? (Check one for each resource.)

Yes | No

4. Does your court require conservators
over property to submit documentation of
the following items, either separately or as
part of a report? (Check one for each item.)

A. Summary of statutory duties of
conservators

B. List of resources and contacts for
conservators (e.g., Area Agencies on
Aging, county/state support
agencies, etc.)

Conservators | Required | Required | Not
over property | for all for some | required

. Training classes

A. Initial
inventory of
assets, income,
and liabilities

. Training video

. Conservator handbook or manual

Online reporting forms

. Examples of model reports

B. Annual
financial
statements or
accountings

sialiclioli=le}

. Other (please specify)

3. Does your court require formal training
(e.g., classes, videos, instructional meetings)
for any of the following types of
conservators? (Check one for each row.)

C. More
frequent than
annual
financial
statements or
accountings

Training required for

All Some | None

A. Conservators who
are family members or
friends

D. Less
frequent than
annual
financial
statements or
accountings

E. Written
financial plan

B. Conservators who
are attorneys

C. Conservators (not
family members, friends
or attorneys) who are
paid from public sources
(e.g., social service
agencies, etc.)

F. Written

report and/or

petition when
lans change

G. Other
(please
specify)

D. Conservators (not
family members, friends
or attorneys) who are
paid from the income or
assets of the
conservatee

E. Others (please
specify)
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Appendix II: GAO Surveys of Courts in California, Florida,
and New York

5. Does your court require conservators
over persons to submit documentation of
the following items, either separately or as
part of areport? (Check one for each item.)

Conservators | Required | Required | Not
over persons | for all for some | required

A. Initial
description of
personal status

B. Annual
personal status
reports

C. More
frequent than
annual
personal status
reports

D. Less
frequent than
annual
personal status
reports

E. Written
plan for
personal care

F. Written
report and/or
petition when
plans change

G. Other
(please
specify)

Monitoring Conservatorships

6. How sufficient is your court’s funding for
monitoring conservatorships? (Check one.)

Much more than sufficient

More than sufficient

Sufficient

Less than sufficient

Much less than sufficient

No funds available for this purpose

HEHUOW R

7. Do courts in your county require that
conservators over property be bonded?
(Check one.)

A. Yes, for all or almost all
B. Yes, for some >
Which conservators must be bonded?

C. Not required for conservators over
property

8. Do courts in your county require
background checks on conservators over
property? (Check one.)

A. Yes, for all or almost all

B. Yes, for some 2>
For which conservators are background
checks required?

C. Not required for conservators over
property

9. Do courts in your county require
background checks on conservators over
persons? (Check one.)

A.  Yes, for all or almost all

B. Yes, for some >
For which conservators are background
checks required?

C. Not required for conservators over persons
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Appendix II: GAO Surveys of Courts in California, Florida,
and New York

10. Other than relying on reports by conservators, which, if any, of the following strategies does
your court use after the initial hearing to assess the personal status of people who have
conservators appointed by the court? (Check one for each strategy.)

Court strategy All/almost | Most About Some No cases
all the cases half the cases
cases cases

A. Personal visits by court official

B. Personal visits by persons outside the
court, other than the appointed
conservator

C. Periodic hearings on the continued
need for conservatorship

D. Other (please specify)

11. Who reviews financial and personal status reports submitted by conservators appointed by
your court? (Check one for each type of reviewer.)

All or Most About Some No
almost all | reports half the reports reports
reports reports

A. Ajudge

B. Court personnel other than judges
C. Volunteers

D. Government agencies other than the
court

E. Other (please specify)

12. What steps, if any, are taken to verify information in financial and personal status reports?
(Check one for each step.)

All or Most About Some No
almost all | reports half the reports reports
reports reports

A. Information in personal status
reports is verified.

B. Information in financial reports is
verified.

C. Supporting documentation for
financial information must be submitted
(e.g., bank/brokerage statements).

D. Other (please specify)

Page 42 GAO-04-655 Guardianships





Appendix II: GAO Surveys of Courts in California, Florida,
and New York

13. Is your court required to document
approval of financial and personal status
reports? (Check one.)

A.  Only required to document approval of
financial reports

B.  Only required to document approval of
personal status reports

C.  Required to document approval of both
financial and personal status reports

D. No requirements for court to document
approval of reports

14. Does your court use a computer(s) to
track when financial and/or personal status
reports are due and when they are filed?
(Check one.)

A.  Yes, for financial reports only

B.  Yes, for personal status reports only

C.  Yes, for both financial and personal status
reports

D. No

15. About how many of the required
conservatorship reports for the elderly are
filed on time? (Check one.)

All or almost all
Most

About half
Less than half
Few, if any

Do not know

TEYO® >

Conservator Compensation

16. In the last 12 months, has your court
approved any conservator compensation
that was based on a percentage of the value
of an elderly conservatee’s estate? (Check
one.)

A.  Yes> What is the range of percentages
typically approved? % to %

B. No

17. In the last 12 months, has your court
approved any conservator compensation
that was based on a percentage of an elderly
conservatee’s income? (Check one.)

A, Yes> What is the range of percentages
typically approved? % to %

B. No

18. In the last 12 months, has your court
approved any conservator compensation
based on an hourly rate? (Check one.)

A, Yes> What is the range of hourly rates
typically approved? $ to$

B. No

19. How does your court handle petitions
from conservators for compensation?
(Check one for each row.)

A. Court personnel review
etitions.

B. Judges review petitions.

C. Conservators are required
to submit time and expense
records to support their
compensation petitions.

D. Petitions are approved by
court personnel or judge
unless a problem surfaces.

E. Final approval is required
by circuit or state office.

F. Other (please specify)
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Appendix II: GAO Surveys of Courts in California, Florida,
and New York

Statistical Information

20. How many judges in your court hear
conservatorship petitions for the elderly?
(Enter number.)

21. Of the judges in your court who hear
conservatorship petitions for the elderly,
how many work more than half the time on
conservatorship matters? (Enter a number
less than or equal to that given in Question
20.)

22. How frequently is the elderly
respondent (aged 65 and over) to a
conservatorship petition present at the
appointment hearing? (Check one.)

Always or almost always
In most cases

In about half the cases

In less than half the cases
In few, if any, cases

Hoowp

23. Does your court keep counts of the
number of people, elderly and non-
elderly, who have conservators appointed
by the court? (Check one.)

A, Yes
B. No-> Skip to Question 25

24. Currently, how many people, elderly
and non-elderly, have active or continuing
conservators appointed by your court?
(Please provide actual numbers, if possible.
If they are not available, check the box
under “Information is not available.”)

Information is not available.

25. Does your court keep counts of the
number of people with active or continuing
conservators appointed by your court who
are elderly (aged 65 and over)? (Check
one.)

A.  Yes - Currently how many elderly have
conservators?
B. No

26. Currently, about what percentage of the
people with conservators appointed by your
court are elderly (aged 65 and over)?
(Check one.)

All or almost all

More than half

About half

Less than half

Few, if any

Information is not available

TEDO® P

27. In the last 12 months, about what
percentage of petitions for conservatorship
of elderly people resulted in the
appointment of a conservator? (Check one.)

All or almost all

More than half

About half

Less than half

Few, if any

Information is not available

AEoOowE

28. Does your court keep counts of the
types of conservators (e.g., family members,
attorneys, or other conservators who
receive payment from either public sources
or the income and assets of the
conservatee) appointed for elderly persons?

A, Yes
B. No
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and New York

29. How frequently does your court appoint each of the following types of conservators for
elderly persons? (Check one for each type.)

Few, if Less About Most All or

any, than half | half the | cases almost

cases the cases all the
cases cases

A. Conservators who are family
members or friends
B. Conservators who are attorneys

C. Conservators, other than family
members, friends, or attorneys,
who receive payment for services
from public sources (e.g., social
service agencies, etc.)

D. Conservators, other than family
members, friends, or attorneys,
who receive payment for services
from the income or assets of the
conservatee

E. Other (please specify)

30. About what percentage of the
conservators appointed by your court are on
the state registry? (Check one.)

All or almost all

More than half

About half

Less than half

Few, if any

Information is not available

TEHDO W

Page 45 GAO-04-655 Guardianships





Appendix II: GAO Surveys of Courts in California, Florida,
and New York

Enforcement

31. In the last 12 months, which actions has your court taken to enforce requirements for
conservators for the elderly? (Check one for each action.)

Yes | No

. Asked conservators questions raised by submitted reports

. Sent follow-up letters to conservators when reports are late, incomplete, or inaccurate

. Sent show cause order, summons, or court notice for delinquent reports

. Investigated complaints about conservators

. Held hearings on complaints from conservatees, family members, or other parties

Rlloli=ilelis=1l2

. Other (please specify)

32. Over the last three years, about how often has your court imposed the following penalties
on conservators for the elderly for failure to fulfill their responsibilities? (Check one estimate

Sor each penalty.)

Never

1-5 times | 6-10
times

More
than 10

Do not
know

A. Terminated appointment

B. Reduced conservator’s power over
conservatee

C. Fined or surcharged conservator for
filing required reports late

D. Surcharged bond for property
mismanagement

E. Denied conservator’s petition for a new
appointment

F. Notified state registry of conservator’s
resignation or removal for cause

G. Letter of reprimand

H. Mandated additional training

I. Withheld or reduced compensation

J. Notified bar about attorneys who
submit delinquent reports

K. Awarded damages for civil actions
against a conservator

L. Issued contempt of court citation

M. Convicted a conservator of a crime
against the conservatee

N. Other (please specify)

33. Please provide any additional comments you may have concerning your policies and
procedures for handling conservatorships or any other topic related to the survey.

8
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* Integrity *

U.S. General Accounting Office

Survey of Florida Courts Concerning
Guardianships for the Elderly

Introduction

GAO is an agency of the U.S. Congress. The
Senate’s Special Committee on Aging asked
GAO to study how courts handle
guardianships for elderly people (aged 65
and older), including the policies and
programs used to oversee guardians of both
property and person.

We recognize that there are considerable
differences in policies and procedures
among the states and among courts in some
states. For this reason, we are surveying
courts with jurisdiction over guardianships
in the three states with the largest elderly
populations. Florida is one of these three
states.

While most data from our survey will be
reported in a summary for the state, we are
interested in illustrating local practices and
may use some data from individual courts.

Instructions

We ask that you coordinate with others as
needed to complete the survey. Depending
on your jurisdiction, this may include
probate or staff attorneys, probate clerks,
judges, or others.

Please return your completed survey in the
enclosed envelope within two weeks of
receiving it. This will help us avoid the
expense of follow-up phone calls.

If you have any questions or your survey
will be delayed, please call Ben Pfeiffer at
206-287-4832 (email: pfeifferb@gao.gov).

If the envelope is misplaced or missing,
please return your survey to

Ben Pfeiffer

U.S. General Accounting Office
Seattle Field Office

701 Fifth Avenue, Suite 2700
Seattle WA 98104

Thank you for your help!
Background Information

1. Please provide the name(s) and contact
information for the person(s) who filled out
the survey in case we want to ask you more
about your responses. (If more than two
people provided responses, please list
others on the back page, or provide an
extra page.)

a. Primary contact’s name

Title

Phone

Email

b. Name

Title

Phone

Email
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Court Policies and Procedures

2. Which of the following resources are
available to guardians appointed by your
court? (Check one for each resource.)

Yes | No

4. Does your court require guardians of
the property to submit documentation of
the following items, either separately or as
part of areport? (Check one for each item.)

A. Summary of statutory duties
of guardians

B. List of resources and contacts
for guardians (e.g., Area Agencies
on Aging, county/state support
agencies, etc.)

C. Training classes

D. Training video
E. Guardian handbook or manual

._Online reporting forms

F.
G. Examples of model reports
H. Other (please specify)

3. Does your court require formal training
(e.g., classes, videos, instructional meetings)
for any of the following types of guardians?
(Check one for each row.)

Training required for

All | Some | None

A. Guardians who are
family members or
friends

B. Guardians who are
attorneys

C. Guardians (not family
members, friends or
attorneys) who are paid
from public sources (e.g.,
social service agencies,
ete.)

D. Guardians (not family
members, friends or
attorneys) who are paid
from the income or assets
of the incapacitated
person (e.g., non-
attorneys on the state
registry)

E. Others (please
specify)

Guardians of | Required | Required | Not
the property | forall for some | required
A. Initial

inventory of
assets, income,
and liabilities

B. Annual
financial
statements or
accountings

C. More
frequent than
annual
financial
statements or
accountings

D. Less
frequent than
annual
financial
statements or
accountings

E. Written
financial plan

F. Written
report and/or
petition when
plans change

G. Other
(please
specify)
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5. Does your court require guardians of
the person to submit documentation of the
following items, either separately or as part
of areport? (Check one for each item.)

Guardians of | Required | Required | Not
the person for all for some | required

A. Initial
description of
personal status

B. Annual
personal status
reports

C. More
frequent than
annual
personal status
reports

D. Less
frequent than
annual
personal status
reports

E. Written
plan for
personal care

F. Written
report and/or
petition when
plans change

G. Other
(please
specify)

Monitoring Guardianships

6. How sufficient is your court’s funding for
monitoring guardianships? (Check one.)

Much more than sufficient

More than sufficient

Sufficient

Less than sufficient

Much less than sufficient

No funds available for this purpose

HES oW

7. Do courts in your county require that
guardians of the property be bonded?
(Check one.)

A.  Yes, for all or almost all
B. Yes, for some >
Which guardians must be bonded?

C. Not required for guardians of the property

8. Do courts in your county require
background checks on guardians of the
property? (Check one.)

A. Yes, for all or almost all

B. Yes, for some 2>
For which guardians are background
checks required?

C. Not required for guardians of the property

9. Do courts in your county require
background checks on guardians of the
person? (Check one.)

A.  Yes, for all or almost all

B. Yes, for some 2>
For which guardians are background
checks required?

C. Notrequired for guardians of the person
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10. Other than relying on reports by guardians, which, if any, of the following strategies does
your court use after the initial hearing to assess the personal status of people who have
guardians appointed by the court? (Check one for each strategy.)

Court strategy All/almost | Most About Some No cases
all the cases half the cases
cases cases

A. Personal visits by court official

B. Personal visits by persons outside the
court, other than the appointed guardian

C. Periodic hearings on the continued
need for guardianship

D. Other (please specify)

11. Who reviews financial and personal status reports submitted by guardians appointed by
your court? (Check one for each type of reviewer.)

All or Most About Some No
almost all | reports half the reports reports
reports reports

A. Ajudge

B. Court personnel other than judges

C. Volunteers

D. Government agencies other than the
court

E. Other (please specify)

12. What steps, if any, are taken to verify information in financial and personal status reports?
(Check one for each step.)

All or Most About Some No
almost all | reports half the reports reports
reports reports

A. Information in personal status
reports is verified.

B. Information in financial reports is
verified.

C. Supporting documentation for
financial information must be submitted
(e.g., bank/brokerage statements).

D. Other (please specify)
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13. Is your court required to document
approval of financial and personal status
reports? (Check one.)

A.  Only required to document approval of
financial reports

B.  Only required to document approval of
personal status reports

C. Required to document approval of both
financial and personal status reports

D. No requirements for court to document
approval of reports

14. Does your court use a computer(s) to
track when financial and/or personal status
reports are due and when they are filed?
(Check one.)

A. Yes, for financial reports only

B. Yes, for personal status reports only

C. Yes, for both financial and personal status
reports

D. No

15. About how many of the required
guardianship reports for the elderly are filed
on time? (Check one.)

All or almost all
Most

About half
Less than half
Few, if any

Do not know

TEUOW R

Guardian Compensation

16. In the last 12 months, has your court
approved any guardian compensation that
was based on a percentage of the value of
an elderly incapacitated person’s estate?
(Check one.)

A, Yes> What is the range of percentages
typically approved? % to %

B. No

17. In the last 12 months, has your court
approved any guardian compensation that
was based on a percentage of an elderly
incapacitated person'’s income? (Check
one.)

A.  Yes> What is the range of percentages
typically approved? % to %

B. No

18. In the last 12 months, has your court
approved any guardian compensation based
on an hourly rate? (Check one.)

A.  Yes> What is the range of hourly rates
typically approved? $ to$

B. No
19. How does your court handle petitions

from guardians for compensation? (Check
one for each row.)

All | Some | None

A. Court personnel review
petitions.

B. Judges review petitions.

C. Guardians are required
to submit time and
expense records to
support their
compensation petitions.

D. Petitions are approved
by court personnel or
judge unless a problem
surfaces.

E. Final approval is
required by circuit or state
office.

F. Other (please specify)
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Statistical Information

20. How many judges in your court hear
guardianship petitions for the elderly?
(Enter number.)

21. Of the judges in your court who hear
guardianship petitions for the elderly, how
many work more than half the time on
guardianship matters? (Enter number less
than or equal to that given in Question
20.)

22. How frequently is the elderly

respondent (aged 65 and over) to a
guardianship petition present at the
appointment hearing? (Check one.)

Always or almost always
In most cases

In about half the cases

In less than half the cases
In few, if any, cases

HOO® P

23. Does your court keep counts of the
number of people, elderly and non-
elderly, who have guardians appointed by
the court? (Check one.)

A.  Yes—> Please continue
B. No- Skip to Question 25

24. Currently, how many people, elderly
and non-elderly, have active or continuing
guardians appointed by your court? (Please
provide actual numbers, if possible. If they
are not available, check the box under
“Information is not available.”)

Information is not available.

25. Does your court keep counts of the
number of people with active or continuing
guardians appointed by your court who are
elderly (aged 65 and over)? (Check one.)

A, Yes > Currently, how many elderly have
guardians?
B. No

26. Currently, about what percentage of the
people with guardians appointed by your
court are elderly (aged 65 and over)?
(Check one.)

All or almost all

More than half

About half

Less than half

Few, if any

Information is not available

TED O

27. In the last 12 months, about what
percentage of petitions for guardianship of
elderly people resulted in the appointment
of a guardian? (Check one.)

All or almost all

More than half

About half

Less than half

Few, if any

Information is not available

MED 0w

28. Does your court keep counts of the
types of guardians (e.g., family members,
attorneys, or other guardians who receive
payment from either public sources or the
income and assets of the incapacitated
person) appointed for elderly persons?

A, Yes
B. No
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29. How frequently does your court appoint each of the following types of guardlans for elderly
persons? (Check one for each type.)

Few, if Less About Most All or

any, than half | half the | cases almost

cases the cases all the
cases cases

A. Guardians who are family
members or friends
B. Guardians who are attorneys

C. Guardians, other than family
members, friends, or attorneys,
who receive payment for services
from public sources (e.g. social
service agencies, etc.)

D. Guardians, other than family
members, friends, or attorneys,
who receive payment for services
from the income or assets of the
incapacitated person

E. Other (please specify)

30. About what percentage of the guardians
appointed by your court are on the state
registry? (Check one.)

All or almost all

More than half

About half

Less than half

Few, if any

Information is not available

HEOOWR
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Enforcement

31. In the last 12 months, which actions has your court taken to enforce requirements for

guardians for the elderly? (Check one for each action.)

Yes | No

A. Asked guardians questions raised by submitted reports

B. Sent follow-up letters to guardians when reports are late, incomplete, or inaccurate

C. Sent show cause order, summons, or court notice for delinquent reports

D. Investigated complaints about guardians

E. Held hearings on complaints from incapacitated persons, family members, or other

parties

F. Other (please specify)

32. Over the last three years, about how often has your court imposed the following
penalties on guardians for the elderly for failure to fulfill their responsibilities? (Check

one estimate for each penalty.)

Never

1-5 times | 6-10
times

More
than 10

Do not
know

A. Terminated appointment

B. Reduced guardian’s power over
incapacitated person

C. Fined or surcharged guardian for filing
required reports late

D. Surcharged bond for property
mismanagement

E. Denied guardian’s petition for a new
appointment

F. Notified state registry of guardian’s
resignation or removal for cause

G. Letter of reprimand

H. Mandated additional training

1. Withheld or reduced compensation

J. Notified bar about attorneys who
submit delinquent reports

K. Awarded damages for civil actions
against a guardian

L. Issued contempt of court citation

M. Convicted a guardian of a crime against
the incapacitated person

N. Other (please specify)

33. Please provide any additional comments you may have concerning your policies and
procedures for handling guardianships or any other topic related to the survey.

8
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U.S. General Accounting Office

Survey of New York Courts Concerning

tegrty Article 81 Guardianships for the Elderly

Introduction

GAO is an agency of the U.S. Congress. The
Senate’s Special Committee on Aging asked
GAO to study how courts handle
guardianships for elderly people (aged 65
and older), including the policies and
programs used to oversee guardians of both
property management and personal needs.

We recognize that there are considerable
differences in policies and procedures
among the states and among courts in some
states. For this reason, we are surveying
courts with jurisdiction over guardianships
in the three states with the largest elderly
populations. New York is one of these three
states.

While most data from our survey will be
reported in a summary for the state, we are
interested in illustrating local practices and
may use some data from individual courts.

Instructions

We ask that you coordinate with others as
needed to complete the survey. Depending
on your jurisdiction, this may include staff
attorneys, law clerks, judges, court
examiners, or others in both the County and
Supreme Courts.

Please return your completed survey in the
enclosed envelope within two weeks of
receiving it. This will help us avoid the
expense of follow-up phone calls.

If you have any questions or your survey
will be delayed, please call Ben Pfeiffer at
206-287-4832 (email: pfeifferb@gao.gov).

If the envelope is misplaced or missing,
please return your survey to

Ben Pfeiffer

U.S. General Accounting Office
Seattle Field Office

701 Fifth Avenue, Suite 2700
Seattle WA 98104

Thank you for your help!

Background Information

1. Please provide the name(s) and contact
information for the person(s) who filled out
the survey in case we want to ask you more
about your responses. (If more than two
people provided responses, please list
others on the back page, or provide an extra

page.)

a. Primary contact’s name

Title

Phone

Email

b. Name

Title

Phone

Email
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Court Policies and Procedures

2. Which of the following resources are
available to guardians appointed by courts
in your district? (Check one for each
resource.)

Yes | No

A. Summary of statutory duties
of guardians

4. Do courts in your district require
guardians of property managementto
submit documentation of the following
items, either separately or as part of a
report? (Check one for each item.)

B. List of resources and contacts
for guardians (e.g., Area Agencies
on Aging, county/state support
agency, ete.)

Guardians of | Required | Required | Not
property for all for some | required
management

. Training classes

. Training video

. Guardian handbook or manual

A. Initial
inventory of
assets, income,
and liabilities

Online reporting forms

. Examples of model reports

o l=|mioo

. Other (please specify)

B. Annual
financial
statements or
accountings

3. In addition to state requirements for
being listed on the Part 36 Fiduciary List, do
courts in your district require formal
training (e.g., classes, videos, instructional
meetings) for any of the following types of
guardians? (Check one for each row.)

C. More
frequent than
annual
financial
statements or
accountings

Training required for

All Some | None

A. Guardians who are
family members or friends

D. Less
frequent than
annual
financial
statements or
accountings

B. Guardians who are
attorneys

E. Written
financial plan

C. Guardians (not family
members, friends or
attorneys) who are paid
from public sources (e.g.,
community guardians,
social service agencies,
ete.)

F. Written
report and/or
petition when
plans change

G. Other
(please
specifly)

D. Guardians (not family
mermbers, friends or
attorneys) who are paid
from the income or assets
of the incapacitated
person (e.g., non-
attorneys on the state’s
Fiduciary List, etc.)

E. Others (please specify)
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5. Do courts in your district require
guardians of personal needs to submit
documentation of the following items, either
separately or as part of a report? (Check
one for each item.)

Guardians of | Required | Required | Not
personal for all for some | required
needs

A. Initial
description of
personal status
B. Annual
personal status
reports

C. More
frequent than
annual
personal status
reports

D. Less
frequent than
annual
personal status
reports

E. Written
plan for
personal care
F. Written
report and/or
petition when
plans change
G. Other
(please
specify)

Monitoring Guardianships

6. How sufficient is your district’s funding
for monitoring guardianships? (Check one.)

Much more than sufficient

More than sufficient

Sufficient

Less than sufficient

Much less than sufficient

No funds available for this purpose

HEDOW R

7. Do courts in your district require that
guardians of property managementbe
bonded? (Check one.)

A. Yes, for all or almost all
B. Yes, for some >
Which guardians must be bonded?

C. Not required for guardians of property
management

8. Do courts in your district require
background checks on guardians of
property management? (Check one.)

A. Yes, for all or almost all

B. Yes, for some 2>
For which guardians are background
checks required?

C.  Not required for guardians of property
management

9. Do courts in your district require
background checks on guardians of
personal needs? (Check one.)

A.  Yes, for all or almost all

B. Yes, for some >
For which guardians are background
checks required?

C.  Not required for guardians of personal
needs
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10. Other than relying on reports by guardians, which, if any, of the following strategies do
courts in your district use after the initial hearingto assess the personal status of people who
have guardians appointed by the courts? (Check one for each strategy.)

Court strategy

AlValmost
all the
cases

About Some No cases
half the cases
cases

A. Personal visits by court official

B. Personal visits by persons outside the
court, other than the appointed
guardian, such as the court examiner

C. Periodic hearings on the continued
need for guardianship

D. Other (please specify)

11. Who reviews financial and personal status reports submitted by guardians appointed by the
courts in your district? (Check one for each type of reviewer.)

All or About Some No
almost all | reports half the reports reports
reports reports

A. A judge

B. Court personnel other than judges

C. Court examiner or other
compensated person appointed to
review reports

D. Volunteers

E. Government agencies other than the
court

F. Other (please specify)

12. What steps, if any, are taken to verify information in financial and personal status reports?

(Check one for each step.)

All or About Some No
almost all | reports half the reports reports
reports reports

A. Information in personal status
reports is verified.

B. Information in financial reports is
verified.

C. Supporting documentation for
financial information must be submitted
(e.g., bank/brokerage statements).

D. Other (please specify)
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13. Are courts in your district required to
document approval of financial and
personal status reports? (Check one.)

A.  Only required to document approval of
financial reports

B.  Only required to document approval of
personal status reports

C. Required to document approval of both
financial and personal status reports

D. No requirements for court to document
approval of reports

14. Do courts in your district use a
computer(s) to track when financial and/or
personal status reports are filed? (Check
one.)

A. Yes, for financial reports only

B. Yes, for personal status reports only

C. Yes, for both financial and personal status
reports

D. No

15. About how many of the required
guardianship reports for the elderly are filed
on time? (Check one.)

All or almost all
Most

About half

Less than half
Few, if any

Do not know

HEOOR P

Guardian Compensation

16. In the last 12 months, have courts in
your district approved any guardian
compensation that was based on a
percentage of the value of an elderly
incapacitated person’s estate? (Check one,)

A.  Yes> What is the range of percentages
typically approved? % to %

B. No

17. In the last 12 months, have courts in
your district approved any guardian
compensation that was based on a
percentage of an elderly incapacitated
person’s income? (Check one.)

A.  Yes—> What is the range of percentages
typically approved? % to %

B. No

18. In the last 12 months, have courts in
your district approved any guardian
compensation based on an hourly rate?
(Check one.)

A.  Yes> What is the range of hourly rates
typically approved? $ to$

B. No

19. How do courts in your district
handle petitions from guardians for
compensation? (Check one for each
row.)

All | Some | None

A. Court personnel
review petitions.

B. Judges review
petitions.

C. Guardians are
required to submit
time and expense
records to support
their compensation
petitions.

D. Petitions are
approved by court
personnel or judge
unless a problem
surfaces.

E. Final approval is
required by district or
state office.

F. Other (please
specify)
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Statistical Information

20. How many judges in your district hear
guardianship petitions for the elderly? (Enter
number.)

21. Of the judges in your district who hear
guardianship petitions for the elderly, how
many work more than half the time on Article
81 guardianship matters? (Enter number less
than or equal to that given in Question 20.)

22. How frequently is the elderly respondent
(aged 65 and over) to a guardianship petition
present at the appointment hearing? (Check
one.)

A.  Always or almost always
B. Inmost cases

C. In about half the cases

D. Inless than half the cases
E. Infew, if any, cases

23. Does your district keep counts of the
number of people, elderly and non-elderly,
who have guardians appointed by the courts in
your district? (Check one.)

A, Yes> Please continue

B. No-> Skip to Question 25

24. Currently, how many people, elderly
and non-elderly, have active or continuing
guardians appointed by the courts in your
district? (Please provide actual numbers, if
possible. If they are not available, check the
box under “Information is not available.”)

Information is not available.

25. Does your district keep counts of the
number of people with active or continuing
guardians appointed by courts in your
district who are elderly (aged 65 and over)?
(Check one.)

A, Yes - Currently, how many elderly have
guardians?
B. No

26. Currently, about what percentage of the
people with guardians appointed by the
courts in your district are elderly (aged 65
and over)? (Check one.)

All or almost all

More than half

About half

Less than half

Few, if any

Information is not available

TEOOW R

27. In the last 12 months, about what
percentage of petitions for guardianship of
elderly people resulted in the appointment
of a guardian? (Check one.)

All or almost all

More than half

About half

Less than half

Few, if any

Information is not available

HEOOW >
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28. Does your district keep counts of the
types of guardians (e.g., family members,
attorneys, or other guardians who receive
payment from either public sources or the
income and assets of the incapacitated
person) appointed for elderly persons?

(Check one.)
A.  Yes
B. No

TEoOW>

29.

About what percentage of the guardians
appointed by courts in your district are on
the state’s Part 36 Fiduciary List? (Check
one.)

All or almost all

More than half

About half

Less than half

Few, if any

Information is not available

30. How frequently do the courts in your district appoint each of the following types of
guardians for elderly persons? (Check one for each type.)

Few, if
any,
cases

Less
than half
the
cases

About Most All or

half the | cases almost

cases all the
cases

A. Guardians who are family
members or friends

B. Guardians who are attorneys

C. Guardians, other than attorneys
or family members, who receive
payment for services from public
sources (e.g., community
guardians, social service agencies,
etc.)

D. Guardians, other than attorneys
or family members, who receive
payment for services from the
income or assets of the
incapacitated person (e.g., non-
attorneys on the state Fiduciary
List, etc.)

E. Other (please specily)
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Enforcement

31. In the last 12 months, which actions have courts or court examiners in your district taken to
enforce requirements for guardians for the elderly? (Check one for each action.)

Yes No

A. Asked guardians questions raised by submitted reports

B. Sent follow-up letters to guardians when reports are late, incomplete, or inaccurate

C. Sent show cause order, summons, or court notice for delinquent reports

D. Investigated complaints about guardians

E. Held hearings on complaints from incapacitated persons, family members, court
examiners, or other parties

F. Other (please specify)

32. Over the last three years, about how often have courts in your district imposed the
following penalties on guardians for the elderly for failure to fulfill their responsibilities?
(Check one estimate for each penalty.)

Never | 1-5times | 6-10 More Do not
times than 10 know
times

A. Terminated appointment

B. Reduced guardian’s power over
incapacitated person

C. Fined or surcharged guardian for filing
required reports late

D. Surcharged bond for property
mismanagement,

E. Denied guardian’s petition for a new
appointment

F. Recommended that a guardian’s
certification be suspended or their name
removed from the Fiduciary List

G. Letter of reprimand

H. Mandated additional training

1. Withheld or reduced compensation

J. Notified bar about attorneys who submit
delinquent reports

K. Awarded damages for civil actions
against a guardian

L. Issued contempt of court citation

M. Convicted a guardian of a crime against
the incapacitated person

N. Other (please specify)

33. Please provide any additional comments you may have concerning your policies and
procedures for handling guardianships or any other topic related to the survey.
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Appendix III: Results from GAO Surveys of
Courts in California, Florida, and New York

Below are tabulations of survey responses received from 42 of the 58
superior courts in California, 55 of the 67 superior courts in Florida, and 9
of thel2 judicial districts in New York. In some cases, respondents to the
survey did not respond to particular items in the survey.

Court Policies and Procedures

Which of the following resources are available to guardians appointed by
your court? (Check one for each resource.)

California Florida New York
Yes No Yes No Yes No
A. Summary of statutory duties of 31 5 18 30 6 2
guardians
B. List of resources and contacts for 25 10 14 30 6 3
guardians (e.g., Area Agencies on
Aging, county/state support
agencies, etc.)
C. Training classes 2 29 30 20 7 2
D. Training video 18 19 13 33 7 2
E. Guardian handbook or manual 40 1 17 29 6 3
F. Online reporting forms 4 24 5 39 3 6
G. Examples of model reports 8 24 10 33 7 2
H. Other (please specify) 2 5 2 5 1 0

°Surveys to courts in California use the term “conservators.” In California guardians are appointed to
protect minors and conservators are appointed to protect adults. For convenience, for the purposes of
this report, we use the term “guardian” rather than “conservator.”
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Does your court require formal training (e.g., classes, videos, instructional
meetings) for any of the following types of guardians? (Check one for each
row.)

Training required for

California Florida New York
All Some None All Some None All Some None
A. Guardians who are family members or friends 10 3 27 31 16 6 4 4 1
B. Guardians who are attorneys 9 1 31 8 5 38 4 2 3

C. Guardians (not family members, friends or attorneys)
who are paid from public sources (e.g., social service
agencies, etc.) 6 3 31 28 9 11 3 0 5

D. Guardians (not family members, friends or attorneys)

who are paid from the income or assets of the

incapacitated person (e.g., non-attorneys on the state

registry) 9 5 27 37 9 6 4 2 3

E. Others (please specify) 1 0 8 0 1 7 1 0 0
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Does your court require guardians of the property to submit
documentation of the following items, either separately or as part of a
report? (Check one for each item.)

California Florida New York

Guardians Annual,
of the Required Required Not then Required Required Not Required Required Not
property for all for some required biennial® for all for some required for all for some required

A. Initial 38 3 1 53 2 0 9 0 0
inventory of

assets,

income, and

liabilities

B. Annual 13 11 3 15 50 5 0 9 0 0
financial

statements

or

accountings

C. More 0 9 30 0 15 39 0 2 7
frequent

than annual

financial

statements

or

accountings

D. Less 5 14 6 15 0 10 43 0 2 7
frequent

than annual

financial

statements

or

accountings

E. Written 5 9 26 18 12 24 3 5 1
financial
plan

F. Written 9 12 18 25 7 21 8 1 0
report

and/or

petition

when plans

change

G. Other 3 1 6 0 0 3 0 0 0
(please
specify)

*California state law generally requires an accounting and report by the end of the first year following
the appointment and at 2-year intervals (biennially) thereafter.
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Does your court require guardians of the person to submit documentation
of the following items, either separately or as part of a report? (Check one
for each item.)

California Florida New York

Guardians Annual,
of the Required Required Not then Required Required Not Required Required Not
person for all for some required biennial® for all for some required for all for some required

A. Initial 31 3 8 0 51 2 2 9 0 0
description

of personal

status

B. Annual 9 9 18 3 46 6 2 7 2 0
personal

status

reports

C. More 1 8 29 0 0 10 44 0 4 5
frequent

than annual

personal

status

reports

D. Less 9 10 18 2 0 6 48 0 1 8
frequent

than annual

personal

status

reports

E. Written 7 8 23 1 44 6 5 7 1 1
plan for

personal

care

F. Written 9 12 19 0 31 10 13 9 0 0
report and/or

petition

when plans

change

G. Other 3 0 5 0 1 0 3 0 0 0
(please
specify)

°California state law generally requires an accounting and report by the end of the first year following
the appointment and at 2-year intervals (biennially) thereafter.
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Monitoring Guardianships

How sufficient is your court’s funding for monitoring guardianships?
(Check one.)

California Florida New York
A. Much more than sufficient 0 0 0
B. More than sufficient 0 0 0
C. Sufficient 7 15 2
D. Less than sufficient 13 5 1
E. Much less than sufficient 9 5 2
F. No funds available for this purpose 10 28 3

Do courts in your county require that guardians of the property be
bonded? (Check one.)

California Florida New York
A. Yes, for all or almost all 26 15 4
B. Yes, for some 13 36 4
C. Not required for guardians of the property 3 4 1

Do courts in your county require background checks on guardians of the
property? (Check one.)

California Florida  New York
A. Yes, for all or almost all 15 8 2
B. Yes, for some 10 31 1
C. Not required for guardians of the property 17 13 6

Page 67 GAO-04-655 Guardianships





Appendix III: Results from GAO Surveys of
Courts in California, Florida, and New York

Do courts in your county require background checks on guardians of the
person? (Check one.)

California Florida New York
A. Yes, for all or almost all 17 7 1
B. Yes, for some 8 28 2
C. Not required for guardians of the person 17 17 6

Other than relying on reports by guardians, which, if any, of the following
strategies does your court use after the initial hearing to assess the
personal status of people who have guardians appointed by the court?
(Check one for each strategy.)

Court strategy All almost all the cases Most cases About half the cases Some cases No cases
California

A. Personal visits by court official 32 3 0 1 5
B. Personal visits by persons outside 3 1 0 10 23
the court, other than the appointed

guardian

C. Periodic hearings on the 20 5 2 8 5
continued need for guardianship

D. Other (please specify) 1 0 0 1 8
Florida

A. Personal visits by court official 0 0 0 7 44
B. Personal visits by persons outside 1 0 1 6 45
the court, other than the appointed

guardian

C. Periodic hearings on the 0 4 1 14 32
continued need for guardianship

D. Other (please specify) 2 0 0 3 7
New York

A. Personal visits by court official 0 1 0

B. Personal visits by persons outside 1 0 0 3 5
the court, other than the appointed

guardian

C. Periodic hearings on the 0 1 1 5 2
continued need for guardianship

D. Other (please specify) 0 0 0 0 0
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Courts in California, Florida, and New York

Who reviews financial and personal status reports submitted by guardians
appointed by your court? (Check one for each type of reviewer.)

All/almost About

all the Most  half the Some No
Court strategy cases cases cases cases cases
California
A. A judge 30 1 0 7 1
B. Court personnel other 25 2 0 1 11
than judges
C. Volunteers 1 0 0 2 30
D. Government agencies 0 0 0 5 27
other than the court
E. Other (please specify) 6 0 0 1 10
Florida
A. A judge 28 2 0 6 6
B. Court personnel other 47 0 0 0 4
than judges
C. Volunteers 0 0 0 1 36
D. Government agencies 4 0 0 6 28
other than the court
E. Other (please specify) 7 0 1 3 5
New York
A. A judge 5 0 0 1 3
B. Court personnel other 7 0 0 0 2
than judges
C. Court examiner or other 8 0 0 0 1
compensated person
appointed to review reports®
D. Volunteers 0 0 0 0 7
E. Government agencies 1 0 0 2 6
other than the court
F. Other (please specify) 0 0 0 0 0

“This item was included only in the surveys to New York judicial districts.
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Courts in California, Florida, and New York

What steps, if any, are taken to verify information in financial and personal
status reports? (Check one for each step.)

All or About
almost all Most half the Some No
reports reports reports reports reports

California
A. Information in personal 22 1 0 5 10
status reports is verified.
B. Information in financial 16 3 0 11 7
reports is verified.
C. Supporting 24 2 0 8 5

documentation for financial
information must be
submitted (e.g.,
bank/brokerage
statements).

D. Other (please specify) 3 0 0 1 7

Florida

A. Information in personal 19 2 1 9 18
status reports is verified.

B. Information in financial 29 1 0 7 11
reports is verified.

C. Supporting 48 2 0 4 1
documentation for financial

information must be

submitted (e.g.,

bank/brokerage

statements).

D. Other (please specify) 5 0 0 0 5

New York

A. Information in personal 5 1 0 1 2
status reports is verified.

B. Information in financial 6 1 0 1 1
reports is verified.

C. Supporting 5 2 0 2 0
documentation for financial

information must be

submitted (e.g.,

bank/brokerage

statements).

D. Other (please specify) 0 0 0 0 0
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Courts in California, Florida, and New York

Is your court required to document approval of financial and personal
status reports? (Check one.)

California Florida New York

A. Only required to document approval of 12 11 0
financial reports

B. Only required to document approval of 0 0 0
personal status reports

C. Required to document approval of both 20 39 6
financial and personal status reports

D. No requirement for court to document 8 4 3

approval of reports

Does your court use a computer(s) to track when financial and/or personal
status reports are due and when they are filed? (Check one.)

California Florida New York
A. Yes, for financial reports only 4 2 0
B. Yes, for personal status reports only 2 0 0
C. Yes, for both financial and personal status 22 37 4
reports
D. No 13 15 5

About how many of the required guardianship reports for the elderly are
filed on time? (Check one.)

California Florida New York
A. All or almost all 5 4 0
B. Most 18 16 2
C. About half 6 15 2
D. Less than half 6 14 1
E. Few, if any 3 1 0
F. Do not know 4 5 4
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Courts in California, Florida, and New York

Guardian Compensation

In the last 12 months, has your court approved any guardian compensation
that was based on a percentage of the value of an elderly incapacitated
person’s estate? (Check one.)

California Florida New York
Yes 11 3 7
No 30 48 2

If “Yes,” what is the range of percentages typically approved?

California Florida New York
Lowest Highest Lowest Highest Lowest Highest
0.75% 5% 0.5% 1.5% 0.03% 5%

In the last 12 months, has your court approved any guardian compensation
that was based on a percentage of an elderly incapacitated person’s
income? (Check one.)

California Florida New York
Yes 4 2 6
No 37 51 3

Page 72 GAO-04-655 Guardianships





Appendix III: Results from GAO Surveys of
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If “Yes,” what is the range of percentages typically approved?

California Florida New York
Lowest Highest Lowest Highest Lowest Highest
0.9% 10% 0% 5% 1% 5%

In the last 12 months, has your court approved any guardian compensation
based on an hourly rate? (Check one.)

California Florida New York
Yes 31 35 6
No 11 18 3

If “Yes,” what is the range of hourly rates typically approved?

California Florida New York
Lowest Highest Lowest Highest Lowest Highest
$7 $250 $8 $85 $25 $400
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Courts in California, Florida, and New York

How does your court handle petitions from guardians for compensation?
(Check one for each row.)

California Florida New York

All Some None All Some None All Some None
A. Court personnel review petitions. 27 5 8 26 6 19 6 1 2
B. Judges review petitions. 34 7 0 46 1 2 7 2 0
C. Guardians are required to submit time and 24 12 5 40 6 4 6 3 0
expense records to support their compensation
petitions.
D. Petitions are approved by court personnel or 32 4 6 34 3 6 7 1 1
judge unless a problem surfaces.
E. Final approval is required by circuit or state 0 0 34 12 2 25 3 0 6
office.
F. Other (please specify) 0 1 7 1 0 5 1 0 0

Statistical Information

How many judges in your court hear guardianship petitions for the
elderly? (Enter number.)

California Florida New York
Minimum 1 1 3
Maximum 11 8 32
Mean 1.60 1.62 10.78
Median 1 1 8
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Of the judges in your court who hear guardianship petitions for the elderly,
how many work more than half the time on guardianship matters? (Enter
number less than or equal to that given in Question 20.)

California Florida New York
Minimum 0 0 0
Maximum 1 2 5
Mean 0.34 0.42 1.44
Median 0 0 1

How frequently is the elderly respondent (aged 65 and over) to a
guardianship petition present at the appointment hearing? (Check one.)

California Florida New York
A. Always or almost always 3 4 2
B. In most cases 5 3 3
C. In about half the cases 8 6 3
D. In less than half the cases 16 12 1
E. In few, if any, cases 8 28 0

Does your court keep counts of the number of people, elderly and non-
elderly, who have guardians appointed by the court? (Check one.)

California Florida New York
Yes 13 12 3
No 29 41 6
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Currently, how many people, elderly and non-elderly, have active or
continuing guardians appointed by your court? (Please provide actual
numbers, if possible. If they are not available, check the box under
“Information is not available.”)

California Florida New York
Minimum 103 2 1,131
Maximum 2,034 7,412 3,150
Mean 853 1,225 2,217
Median 833 590 2,370
Number of responses 9 11 3

Does your court keep counts of the number of people with active or
continuing guardians appointed by your court who are elderly (aged
65 and over)? (Check one.)

California Florida New York
Yes 4 4 2
No 37 50 7

If “Yes,” currently, how many elderly have guardians?

California Florida New York
Minimum 0 2 1,165
Maximum 103 1,073 2,520
Mean 52 538 1,842
Median 52 538 1,842
Number of responses 2 2 2
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Currently, about what percentage of the people with guardians appointed
by your court are elderly (aged 65 and over)? (Check one.)

California Florida New York
A. All or almost all 1 4 2
B. More than half 22 10 2
C. About half 0 6 1
D. Less than half 1 8 0
E. In few, if any, cases 1 2 0
F. Information is not available 17 20 4

In the last 12 months, about what percentage of petitions for guardianship
of elderly people resulted in the appointment of a guardian? (Check one.)

California Florida New York
A. All or almost all 28 43 8
B. More than half 8 3 0
C. About half 0 0 0
D. Less than half 0 0 0
E. Few, if any 0 0 0
F. Information is not available 6 9 1

Does your court keep counts of the types of guardians (e.g., family
members, attorneys, or other guardians who receive payment from either
public sources or the income and assets of the incapacitated person)
appointed for elderly persons?

California Florida New York
Yes 3 4 3
No 39 50 6
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How frequently does your court appoint each of the following types of
guardians for elderly persons? (Check one for each type.)

Less than All or
Few, if any, half the About half Most almost all
cases cases the cases cases the cases
California
A. Guardians who are family members or friends 2 8 14 14
B. Guardians who are attorneys 33 3 0 1 0
C. Guardians, other than family members, friends, or attorneys,
who receive payment for services from public sources (e.g.,
social service agencies, etc.) 12 19 6 1 1
D. Guardians, other than family members, friends, or attorneys,
who receive payment for services from the income or assets of
the incapacitated person 14 21 3 0 0
E. Other (please specify) 4 3 1 1 0
Florida
A. Guardians who are family members or friends 0 3 10 20 15
B. Guardians who are attorneys 44 2 0 0 0
C. Guardians, other than family members, friends, or attorneys,
who receive payment for services from public sources (e.g.,
social service agencies, etc.) 35 7 2 1 0
D. Guardians, other than family members, friends, or attorneys,
who receive payment for services from the income or assets of
the incapacitated person 23 12 7 4 0
E. Other (please specify) 1 0 0 0 1
New York
A. Guardians who are family members or friends 0 1 1 5
B. Guardians who are attorneys 3 4 1 0 0
C. Guardians, other than family members, friends, or attorneys,
who receive payment for services from public sources (e.g.,
social service agencies, etc.) 3 4 0 0 0
D. Guardians, other than family members, friends, or attorneys,
who receive payment for services from the income or assets of
the incapacitated person 6 1 0 0 0
E. Other (please specify) 0 0 0 0 0
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About what percentage of the guardians appointed by your court are on
the state registry? (Check one.)

California Florida New York
A. All or almost all 0 2 2
B. More than half 0 2 1
C. About half 1 2 0
D. Less than half 13 6 4
E. Few, if any 17 12 1
F. Information is not available 10 30 1

Enforcement

In the last 12 months, which actions has your court taken to enforce
requirements for guardians for the elderly? (Check one for each action.)

California Florida New York
Yes No Yes No Yes No
A. Asked guardians questions raised by submitted reports 35 5 43 6 8 1
B. Sent follow-up letters to guardians when reports are late, incomplete, or 25 14 44 6 8 1
inaccurate
C. Sent show cause order, summons, or court notice for delinquent reports 33 7 43 7
D. Investigated complaints about guardians 30 9 27 21
E. Held hearings on complaints from incapacitated persons, family members, or 32 8 35 15
other parties
F. Other (please specify) 3 2 3 4 1 0
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Over the last 3 years, about how often has your court imposed the
following penalties on guardians for the elderly for failure to fulfill their
responsibilities? (Check one estimate for each penalty.)

Never 1-5times 6-10times More than 10 Do not know

California

A. Terminated appointment 6 20 3 5 5
B. Reduced guardian’s power over incapacitated person 11 15 1 3 10
C. Fined or surcharged guardian for filing required reports late 21 9 1 2 7
D. Surcharged bond for property mismanagement 16 11 3 3 7
E. Denied guardian’s petition for a new appointment 14 15 1 1 7
F. Notified state registry of guardian’s resignation or removal for

cause 29 1 0 0 8
G. Letter of reprimand 31 1 0 0 7
H. Mandated additional training 33 1 0 0 6
|. Withheld or reduced compensation 9 11 4 9 6
J. Notified bar about attorneys who submit delinquent reports 32 0 0 0 7
K. Awarded damages for civil actions against a guardian 25 5 0 0 9
L. Issued contempt of court citation 15 7 4 8 6
M. Convicted a guardian of a crime against the incapacitated person 17 11 0 0 12
N. Other (please specify) 4 0 0 1 4
Florida

A. Terminated appointment 11 20 6 6 6
B. Reduced guardian’s power over incapacitated person 20 13 3 2 10
C. Fined or surcharged guardian for filing required reports late 38 3 0 2 5
D. Surcharged bond for property mismanagement 32 9 3 0 4
E. Denied guardian’s petition for a new appointment 26 13 0 2 7
F. Notified state registry of guardian’s resignation or removal for 40 0 0 0 8
cause

G. Letter of reprimand 29 5 0 4 9
H. Mandated additional training 26 8 2 3 8
|. Withheld or reduced compensation 17 12 2 10 7
J. Notified bar about attorneys who submit delinquent reports 33 6 0 1 8
K. Awarded damages for civil actions against a guardian 29 0 1 10
L. Issued contempt of court citation 18 11 1 11 8
M. Convicted a guardian of a crime against the incapacitated person 31 8 0 1 8
N. Other (please specify) 4 0 2 4
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Never 1-5times 6-10times More than 10 Do not know
New York
A. Terminated appointment 0 4 0 2 3
B. Reduced guardian’s power over incapacitated person 2 3 0 1 3
C. Fined or surcharged guardian for filing required reports late 2 3 1 0 3
D. Surcharged bond for property mismanagement 3 2 1 0 3
E. Denied guardian’s petition for a new appointment 5 0 0 0 4
F. Notified state registry of guardian’s resignation or removal for 6 1 0 0 2
cause
G. Letter of reprimand 7 0 0 0 1
H. Mandated additional training 8 0 0 0 1
I. Withheld or reduced compensation 1 2 0 3 2
J. Notified bar about attorneys who submit delinquent reports 7 0 0 0 2
K. Awarded damages for civil actions against a guardian 7 0 0 0 2
L. Issued contempt of court citation 4 2 0 1 2
M. Convicted a guardian of a crime against the incapacitated person 6 1 0 0 2
N. Other (please specify) 1 0 0 0 1
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Appendix IV: Comments from the Office of
Personnel Management

UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT
WASHINGTON, DC 2041310060

OFFICE OF THE DIRECTOR SR :’ 2031’

Barbara D. Bovbjerg

Director

Education, Workforce and Income Security Issues
General Accounting Office

441 G Street, NW, Room 5968

Washington, DC 20348

Dear Ms. Bovbjerg:

1 am pleased to comment on the General Accounting Office’s (GAO) drafi report on
Collaboration Needed to Protect Incapacitated Elderly People. It was my pleasure to
participate in discussions that led to the development of this report.

The Office of Personnel Management concurs with GAO's recommendation to establish a
group, led by the Social Security Administration, that would study the roles and
responsibilities of Federal Government agencies and state courts in providing effective
oversight over guardianship arrangements.

An overall recommendation is to ... plan and implement cost-effective measures to
systematically compile and share information.” We suggest that the report specifically assert
that it will be to the Government's benefit, either in terms of efficiency or savings, 1o create
these systems that share information on guardians or representative payees.

Also, we feel that the report would be strengthened by including meaningful statistics
demonstrating the efficiency of coordinating the guardian reports of state courts with Federal
government payments (SSA, VA, OPM).

Please contact me if I can provided further assistance.

Sincerely,

A e
Kay Coles James
Director
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of Veterans Affairs

THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

June 18, 2004

Ms. Barbara Bovbjerg

Director, Education, Workforce and
Income Security Issues

U. 8. General Accounting Office

441 G Street, NW

Washington, DC 20548

Dear Ms. Bovbjerg

The Department of Veterans Affairs (VA) has reviewed your draft report,
GUARDIANSHIP: Collaboration Needed to Protect Incapacitated Elderly
People (GAO-04-655) and agrees with your conclusions as they pertain to VA.
The General Accounting Office (GAO) has illuminated concerns that have long
been apparent to the Veterans Benefits Administration’s (VBA) Fiduciary Program

¢ There are wide variances in State guardianship laws and procedures.

* There is a need for Federal agencies and State courts to share information
on cases of common interest.

e There is a lack of any systematic information sharing arrangement among

Federal agencies, State agencies, and State courts relating to the

protection of elderly beneficiaries.

VA looks forward to being an active participant in any study groups formed
as GAO recommends. These groups would study the costs and benefits of
systematically sharing information about incapacitated (incompetent) individuals,
existing and successor fiduciary arrangements, fiduciaries removed for cause, and
other information that could be mutually beneficial. One or more VBA participants
with knowledge of the Fiduciary Program, the Fiduciary-Benefits System, the
Benefits Delivery Network, Privacy Act/Freedom of Information Act, and
interagency data sharing procedures should be part of any group formed. A VBA
representative from the Fiduciary Program staff would aiso be a valuable
participant in any discussions concerning sharing and compiling data from Federal
and State agencies, as well as reviewing individual State policies on guardianships
to develop more consistent management of programs, data collection, and
cooperation among states.

Thank you for the opportunity to comment on your draft report.

Sincerely yours,

o

Anthony J. Principi
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C DEPARTMENT OF HEALTH & HUMAN SERVICES Office of Inspector General
Washington, D.C. 20201
JUN 21 2004
Ms. Barbara D. Bovbjerg
Director, Education, Workforce and
Income Security Issues
United States General Accounting Office
Washington, D.C. 20548
Dear Ms. Bovbjerg:
Enclosed are the Department’s comments on your draft report entitled, “Guardianships:
Collaboration Needed to Protect Incapacitated Elderly People” (GAO-04-655). The comments
represent the tentative position of the Department and are subject to reevaluation when the final
version of this report is received.
The Department appreciates the opportunity to comment on this draft report before its
publication.
Sincerely,
Dara Corrigan
Acting Principal Deputy Inspector General

Enclosure

The Office of Inspector General (OIG) is transmitting the Department’s response to this draft
report in our capacity as the Department’s designated focal point and coordinator for General
Accounting Office reports. OIG has not conducted an independent assessment of these
comments and therefore expresses no opinion on them.
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Comments of the Department of Health and Human Services on the General
Accounting Office’s Draft Report “Guardianships: Collaboration Needed to

Protect Incapacitated Elderly People” (GAQ-04-655)

The Department of Health and Human Services (HHS) appreciates the opportunity to
comment on the GAO’s draft report. Guardians play a critical role in protecting
vulnerable individuals and in helping them to obtain the care and services they require.
Most guardians are conscientious, but some mistreat, neglect, or exploit their wards.
Guardianship must be approached with protection in mind because it can remove our
most basic rights. It should be imposed only as a last resort. Nevertheless, today more
Americans are in need of guardianship because more are living to old age and suffering
from Alzheimer’s disease or related dementias. We can expect the number of those in
need of guardianship to continue to grow: the number of seniors 85 years of age and over
will grow from 4.6 million today to 20.9 million in 2050, and those with Alzheimer’s
disease will grow from 4.5 to 11.4 million or more. Your draft report clearly outlines the
challenge we face in coordinating processes to provide consistent information across the
nation on the number and conditions of individuals receiving guardianship services.

The Older Americans Act (OAA) mandates that the Administration on Aging (AoA)
serve as the effective and visible advocate for older Americans and their concerns. As
such, AoA is committed to protecting vulnerable seniors under or in need of
guardianship. We work first to provide alternatives to guardianship to enhance the
continued freedom and independence of elder individuals to the extent feasible. Legal
services programs funded under the OAA promote alternatives to guardianship, such as
financial powers of attorney and health care advance directives. These instruments
empower seniors to decide who will make their decisions when they become
incapacitated, reducing their risk for victimization and limiting the number of
unnecessary guardianships. Senior legal providers also advocate for alternatives to
guardianship or limited guardianships when representing prospective wards before the
court, and they petition the court to appoint an emergency guardian when an
incapacitated senior is being abused, neglected or exploited.

AoA and the State and area agencies that administer OAA programs are also committed
to program coordination as a top priority for all service domains, and this is reflected in
key initiatives and efforts conducted throughout the aging network. AoA and the Center
for Medicare and Medicaid Services have instituted “Aging and Disability Resource
Centers” in States across the nation to better coordinate and integrate service provision
and funding for long-term care services across the country. This initiative pursues the
establishment of “one-stop shops” for elders and disabled individuals of other ages,
specifically and especially for community-based long-term care services, such as those
provided under the OAA and Medicaid.

Under AoA guidance, State and local programs that serve older Americans seek to
protect the individual rights, preferences, and safety of older Americans and to enhance
the quality of their lives, whether they are at home or in long-term care facilities. Long-
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term care ombudsmen are working with the Quality Improvement Organizations and
adult protective services agencies in their States on strategies to improve the quality of
care and life of older people living in long-term care facilities and to protect these
vulnerable consumers. To improve the consistency of “abuse” and other complaint data
collected across the nation under the Long-Term Care Ombudsman Program, AoA has
developed an action plan that includes consistent training in classifying cases and
promotes consistency between the ombudsman and adult protective services networks in
the investigation and reporting of institutional abuse.

Other programs funded under the OAA are partnering with courts to help train and
monitor guardians. For example, the Indiana Long-Term Care Ombudsman provides
probate judges with brochures on long-term care for distribution to newly appointed
guardians, and the area agency on aging in West Palm Beach, Florida is working with the
local court to recruit volunteers for a guardianship monitoring program. AoA recently
disseminated information about these and other model guardianship practices to all State
and area agencies on aging.

HHS supports the manner in which you have addressed this important issue. Your
findings reinforce our approach to protecting those under or in need of guardianship. We
agree that guardians should be adequately trained and monitored, and that governmental
agencies and courts should coordinate their efforts and share information concerning
guardians and representative payees.

AoA is carrying out the GAO recommendation for HHS to “study options for compiling
data from Federal agencies and State agencies, such as adult protective services agencies,
concerning the incidence of elder abuse in cases in which the victim had granted someone
the durable power of attorney or had been assigned a fiduciary, such as a guardian or
representative payee...” This year AoA’s National Center on Elder Abuse will survey all
State adult protective services agencies to determine the incidence of elder abuse reports
and the characteristics of victims and perpetrators. This study will ask States to cite the
number or percentage of perpetrators of elder abuse who served as the victims’ powers of
attorney, guardians, or representative payees.

AoA will explore “cost-effective pilot and demonstration projects” to develop approaches
for compiling guardianship data and to facilitate solutions for interstate jurisdictional
issues. We also agree that HHS should serve on the interagency study group charged
with developing “options for improving interagency cooperation and Federal-State
cooperation in the protection of incapacitated elderly and non-elderly people.” AoA co-
chairs the Federal Elder Justice Interagency Working Group. This group brings together
Federal officials responsible for carrying out elder justice activities, including elder abuse
prevention, research, grant and program-funding, and prosecution. Since 2001, members
have met regularly to discuss emerging issues, promising practices, and ways to
coordinate their efforts. National experts have addressed the group on a range of topics,
including guardianship, adult protective services, and predatory lending, enabling
increased awareness and opportunities for collaboration in these areas.
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Thank you again for calling attention to this important issue. Programs funded under the
OAA provide legal representation to seniors under or in need of guardianship and help
courts to train and monitor guardians. Your findings highlight the need for better
coordination and information sharing between governmental agencies and courts, and for
more data collection. HHS looks forward to working with Congress to address these and
other issues that impact on the lives of vulperable older Americans.
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June 10, 2004

Ms. Barbara D. Bovbjerg

Director, Education, Workforce, and
Income Security Issues

U.S. General Accounting Office

Room 5968

441 G Street, NW

Washington, D.C. 20548

Dear Ms. Bovbjerg:
Thank you for the opportunity to review and comment on the draft report, “GUARDIANSHIPS:
Collaboration Needed to Protect Incapacitated Elderly People” (GAO-04-655). Our comments
on the report are enclosed.
If you have any questions, please contact Candace Skurnik, Director, Audit Management and
Liaison Staff, at (410) 965-4636. Staff questions should be directed to Trudy Williams at
(410) 965-0380.

Sincerely,

&) Anne B. Barnhart

Enclosure

SOCIAL SECURITY ADMINISTRATION ~ BALTIMORE MD 21235-0001

Page 88 GAO-04-655 Guardianships





Appendix VII: Comments from the Social Security Administration

COMMENTS ON THE GENERAL ACCOUNTING OFFICE (GAQ) DRAFT REPORT,

“GUARDIANSHIPS: COLLABORATION NEEDED TO PROTECT INCAPACITATED
ELDERLY PEOPLE” (GAO-04-655)

Thank you for the opportunity to comment on the subject draft report. Our response to the report
and to the specific recommendations is provided below.

The protection of the elderly, or others who may become incapacitated, is of significant
importance, not only to our Agency, but to society in general. We support the need for
vigilance in ensuring our representative payees (Rep Payees) are accountable for using

Social Security benefits appropriately and that funds are not misused.

In 1998, the Social Security Administration (SSA) funded a grant for the American Bar
Association (ABA) to look into a nearly identical issue; i.e., can there be better coordination
between State court guardianship actions and the SSA Rep Payee program? The results of the
ABA project were very similar to GAO’s conclusions and recommendations with respect to SSA.
The two biggest hurdles facing SSA in adopting the ABA recommendations were the Privacy Act
and the fact that a statement of routine use, allowing SSA to share Rep Payee information with
State courts, does not exist. A Rep payeeship is the most limited type of guardianship (restricted
only to management of benefits), whereas State court guardianships are almost invariably more
complicated. To the extent that SSA’s policies differ from State court and other agencies’
policies, SSA is bound by the Social Security Act and the Privacy Act. SSA may only disclose
information to State courts or other Federal agencies in accordance with the Privacy Act and
section 1106 of the Social Security Act, including SSA's regulation at 20 C.F.R. Part 401

Recommiendation 1

To increase the ability of Rep Payee programs to protect Federal benefit payments from misuse,
SSA should convene an interagency study group that includes representatives from the
Department of Health and Human Services (DHHS), Federal agencies with Rep Payee programs,
including the Veterans’ Administration (VA) and the Office of Personnel Management, and State
courts that wish to participate in order to: study the costs and benefits of options for improving
interagency cooperation and Federal-State cooperation in the protection of incapacitated elderly
and non-elderly people.

Comment

We disagree. Although we share your concern about this very vulnerable segment of our
beneficiary population, we do not believe the proposed effort is within the purview of
SSA. SSA receives appropriations from Congress to ensure that the benefits paid to
payees are used for the maintenance and welfare of incapacitated individuals. The effort
GAO has proposed goes far beyond the statutory responsibilities of SSA. Moreover, we
believe that it would be extremely difficult for agencies to develop a systematic way to
share information when we consider the number of State and local courts that exist and
the differing laws of the State and Federal agencies regarding capability. In addition,
there are privacy implications that could preclude information sharing among the many
different jurisdictions.
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Recommendation 2

To facilitate State efforts to improve oversight of guardianships and to aid guardians in the
fulfillment of their responsibilities, the DHHS should work with national organizations involved
in guardianship programs, such as those represented on the National Guardianship Network, to
provide support and leadership to the States for cost-effective pilot and demonstration projects.

Comment

We defer our response to DHHS.

Technical Comment

Page 5, the first full paragraph, sentence 5 reads, “SSA, for example, will assign a representative
payee for an incapacitated person if it concludes that the best interest of the incapacitated
beneficiary would be served, whether or not the person has granted someone else power of
attorney.” We recommend removing the word “best” from the sentence.

Page 8, the first paragraph, last sentence reads, “Sometimes the guardian or representative payee
is paid from the assets or income of the incapacitated person, or from the public sources if the
incapacitated person is unable to pay.” This sentence is misleading. If an SSA Rep Payee is
authorized to take a fee, the fee comes from the monthly benefit payment. SSA's Rep Payees are
not paid from public sources.

Page 29, the first full paragraph, sentence 3 reads, “For example, if a representative payee for

15 or more beneficiaries misuses the benefit payments, SSA will have to reissue the misused
benefits to the beneficiaries or to an alternate representative payee, resulting in increased federal
expenditures.” The sentence should be revised to read, “For example, if a representative payee
that is an organization, or an individual servicing 15 or more beneficiaries, misuses the benefit
payments...”

Page 30, the second full paragraph, the penultimate sentence reads, “The agencies also do not
compile information on the reasons a representative payee is replaced—due to death, relocation,
voluntary resignation, or for failure to fulfill representative payee responsibilities.” This
statement is not entirely true. SSA keeps information on Rep Payees who are removed for
misuse or Social Security fraud.
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GUARDIANSHIPS

Little Progress in Ensuring Protection for
Incapacitated Elderly People

What GAO Found

GAO’s 2004 report had three principal findings. First, all states have laws
requiring courts to oversee guardianships, but court implementation of these
laws varies. Second, those courts recognized as exemplary in the area of
guardianships focused on training and monitoring. Third, there is little
coordination between state courts and federal agencies or among federal
agencies regarding guardianships. At present, these findings remain largely
the same, but there are some new developments to report. Since GAO’s
report was issued, some states have strengthened their guardianship
programs. For example, Alaska established requirements for licensing of
private guardianships and New Jersey and Texas established requirements
for the registration of professional guardians. However, there continues to
be little coordination between state courts and federal agencies or among
federal agencies in the protection of incapacitated people.

GAO’s report made recommendations to federal agencies, but to date little
progress has been made. GAO recommended that SSA convene an
interagency study group to increase the ability of representative payee
programs to protect federal benefit payments from misuse. Although VA,
HHS, and OPM indicated their willingness to participate in such a study
group, SSA disagreed with this recommendation, and its position has not
changed. Second, GAO recommended that HHS work with national
organizations involved in guardianship programs to provide support and
leadership to the states for cost-effective pilot and demonstration projects to
facilitate state efforts to improve oversight of guardianships and to aid
guardians in the fulfillment of their responsibilities. HHS did support a study
that surveyed the status of states’ guardianship data collection practices.
HHS also supported a National Center on Elder Abuse survey of adult
protective services agencies to collect information including the extent to
which guardians are the alleged perpetrators or the sources of reports about
elder abuse. Third, GAO recommended a review of state policies and
procedures concerning interstate transfer and recognition of guardianship
appointments. A National Conference of Commissioners on Uniform State
Laws, held in July of this year, issued a discussion draft for a uniform state
law addressing these issues.

Following issuance of GAO’s 2004 report, a joint conference of professional
guardianship organizations agreed on a set of action steps to implement
previously-released recommendations from a group of experts on adult
guardianship, known as the Wingspan recommendations. Among other
things, these action steps call for licensing, certifying, or registering
professional guardians.

United States Government Accountability Office
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Mr. Chairman and Members of the Committee:

I'm pleased to be here today to discuss guardianships for the elderly. As
people age, some become incapable of caring for themselves and must rely
on a guardian—a person or entity appointed by the court to make
decisions for them.' Despite existing safeguards, there continue to be
instances where some guardians have taken advantage of the elderly
people they were supposed to protect. Such cases of abuse and neglect
have prompted questions about the oversight of guardianship programs.

In 2003, the Senate Special Committee on Aging asked GAO to study
guardianships for the elderly, and the results of our work appeared in a
2004 report.” This work covered what state courts do to ensure that
guardians fulfill their responsibilities, what exemplary guardianship
programs look like, and how state courts and federal agencies work
together to protect incapacitated elderly people. I am here today to

(1) provide an overview and update of the findings of this work;

(2) discuss the status of a series of recommendations GAO made in that
report; and (3) discuss the prospects for progress in efforts to strengthen
protections for incapacitated elderly people through guardianships.

To do this work, we reviewed changes in guardianship statutes nationwide
since our 2004 report, interviewed lawyers and agency officials who have
been actively involved in guardianship and representative payee programs,
and spoke with officials at some of the courts identified as exemplary in
our previous report. Our work for the 2004 report involved similar
interviews, as well as surveys of courts in the three states with the largest
elderly populations: California, New York and Florida. For the report we
visited courts in eight states and we interviewed federal officials
responsible for representative payee programs. We conducted our review
in accordance with generally accepted government auditing standards.

In summary, our 2004 report noted that some state laws and some courts
provide more protection for incapacitated elderly people than others.
State laws have varied requirements for monitoring guardianships and

1 . .

For convenience, we use the term “guardian,” though some states use other terms.
California, for example, uses the term “conservator” when the incapacitated person is an
adult.

%2 GAO, Guardianships: Collaboration Needed to Protect Incapacitated Elderly People,
GAO-04-655 (Washington, D.C.: July 13, 2004).
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court practices in the states we visited also varied widely. Coordination
among federal agencies and courts was quite limited and on a case-by-case
basis. Since our report was issued, some states have strengthened their
guardianship programs and some efforts have been made to lay the
groundwork for better collaboration. However, according to guardianship
professionals, states and federal agencies have made only limited progress
in improving guardianships. Some states, including Texas, New Jersey, and
Wisconsin, adopted guardianship reform legislation that should help
strengthen protections for people under guardianships in those states.
Federal agencies administering benefit programs appoint representative
payees to manage the benefits of incapacitated individuals. Our study
found there is a lack of systematic coordination among the federal
agencies and between federal agencies and the courts. In some cases, this
may weaken protections for vulnerable incapacitated people.

Our report made recommendations to federal agencies, but to date little
progress has been made. We recommended that the Social Security
Administration (SSA) convene an interagency study group to increase the
ability of representative payee programs to protect federal benefit
payments from misuse. Although the Department of Veterans Affairs (VA),
Department of Health and Human Services (HHS), and the Office of
Personnel Management (OPM) indicated their willingness to participate in
such a study group, SSA disagreed with this recommendation. We checked
with SSA recently, and its position has not changed. Second, we
recommended that HHS work with national organizations involved in
guardianship programs to provide support and leadership to the states for
cost-effective pilot and demonstration projects to facilitate state efforts to
improve oversight of guardianships and to aid guardians in the fulfillment
of their responsibilities. HHS did support a study that surveyed the status
of states’ guardianship data collection practices. HHS also supported an
effort to include in a survey of adult protective service agencies
information about the extent to which guardians are the sources of reports
about elder abuse or the alleged perpetrator. We also recommended a
review of state policies and procedures concerning interstate transfer and
recognition of guardianship appointments. A National Conference of
Commissioners on Uniform State Laws, held in July of this year, issued a
discussion draft for a uniform state law addressing these issues.

Following issuance of our report, a joint conference of professional
guardianship organizations agreed on a set of action steps to implement
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Background

previous recommendations made at the Second National Guardianship
conference, known as the Wingspan recommendations.’ Although only
modest progress has been made overall, there are a few bright spots. For
example, the Wingspan recommendations call for the licensure,
certification, or registration of professional guardians. Several states now
have such programs and in the last couple of years Texas and New Jersey
have been added to the list of states that have such requirements for some
guardians.

The number of people age 65 and older will nearly double in the U.S. by
the year 2030 to 71 million. Over time, some elderly adults become
physically or mentally incapable of making or communicating important
decisions, such as those required to handle finances or secure their
possessions. While some incapacitated adults may have family members
who can informally assume responsibility for their decision-making, many
elderly incapacitated people do not. In situations such as these, additional
measures may be necessary to ensure that incapacitated people are
protected from abuse and neglect.

Several arrangements can be made to protect the elderly or others who
may become incapacitated. A person may prepare a living will, write
advance health care directives, appoint someone to assume durable power
of attorney, or establish a trust. However, such arrangements may not
provide sufficient protection. For example, some federal agencies do not
recognize durable powers of attorney for managing federal benefits. SSA
will assign a representative payee for an incapacitated person if it
concludes that the interest of the incapacitated beneficiary would be
served, whether or not the person has granted someone else power of
attorney. In addition, many states have surrogacy healthcare decision-
making laws, but these alternatives do not cover all cases. Additional
measures may be needed to designate legal authority for someone to make
decisions on the incapacitated person’s behalf. To provide further
protection for both elderly and non-elderly incapacitated adults, state and
local courts appoint guardians to oversee their personal welfare, their
financial well-being, or both. The appointment of a guardian typically
means that the person loses basic rights, such as the right to vote, sign

? The second national guardianship conference, known as the “Wingspan Conference” was
held at the Stetson University College of Law in Florida on November 30 to December 1,
2001.
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contracts, buy or sell real estate, marry or divorce, or make decisions
about medical procedures. If an incapacitated person becomes capable
again, by recovering from a stroke, for example, he or she cannot dismiss
the guardian but, rather, must go back to court and petition to have the
guardianship terminated.

The federal government does not regulate or provide any direct support
for guardianships, but courts may decide that the appointment of a
guardian is not necessary if a federal agency has already assigned a
representative payee—a person or organization designated to handle
federal benefits payments on behalf of an incapacitated person.
Representative payees are entirely independent of court supervision
unless they also serve their beneficiary as a court-appointed guardian.
Guardians are supervised by state and local courts and may be removed
for failing to fulfill their responsibilities. Representative payees are
supervised by federal agencies, although each federal agency with
representative payees has different forms and procedures for monitoring
them. Each state provides its own process for initiating and evaluating
petitions for guardianship appointment. Generally, state laws require filing
a petition with the court and providing notice to the alleged incapacitated
person and other people with a connection to that person.

In many cases, both courts and federal agencies have responsibilities for
protecting incapacitated elderly people. For federal agencies, a state court
determination that someone is incapacitated or reports from physicians
often provide evidence of a beneficiary’s incapacity, but agency
procedures also allow statements from lay people to serve as a sufficient
basis for determining that a beneficiary needs someone to handle benefit
payments on their behalf—a representative payee. SSA, OPM, and VA ask
whether the alleged incapacitated person has been appointed a guardian
and often appoint that person or organization as the representative payee.
In some cases, however, the agencies choose to select someone other than
the court-appointed guardian.

In many cases, guardians are appointed with a full range of responsibilities
for making decisions about the incapacitated person’s health and well-
being as well as their finances, but several states’ laws require the court to
limit the powers granted to the guardian, if possible. The court may
appoint a “guardian of the estate” to make decisions regarding the
incapacitated person’s finances or a “guardian of the person” to make
nonfinancial decisions. An incapacitated person with little income other
than benefits from SSA for example, might not need a “guardian of the
estate” if he or she already has a representative payee designated by SSA
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Collaboration to
Protect Incapacitated
Elderly People
Continues to Be
Limited

to act on their behalf in managing benefit payments. Sometimes the
guardian is paid for their services from the assets or income of the
incapacitated person, or from public sources if the incapacitated person is
unable to pay. In some cases, the representative payee is paid from the
incapacitated person’s benefit payments.

Guardians and representative payees do not always act in the best interest
of the people they are appointed to protect. Some have conflicts of interest
that pose risks to incapacitated people. While many people appointed as
guardians or representative payees serve compassionately, often without
any compensation, some will act in their own interest rather than in the
interest of the incapacitated person. Oversight of both guardians and
representative payees is intended to prevent abuse by the people
designated to protect the incapacitated people. While the incidence of
elder abuse involving persons assigned a guardian or representative payee
is unknown, certain cases have received widespread attention.

Our 2004 report noted that some state laws and some courts provide more
protection for incapacitated elderly people than others. State laws have
varied requirements for monitoring guardianships and court practices in
the states we visited also varied widely. Coordination among federal
agencies and courts was quite limited and on a case-by-case basis. Since
our report was issued, some states have strengthened their guardianship
programs and some efforts have been made to lay the groundwork for
better collaboration. However, there continues to be little coordination
between state courts and federal agencies in the area of guardianships.

While State Court
Procedures Vary in Their
Oversight of
Guardianships, Some
States Have Recently
Strengthened Their
Guardianship Programs

In our 2004 review we determined that all 50 states and the District of
Columbia have laws requiring courts to oversee guardianships. At a
minimum, most states’ laws require guardians to submit a periodic report
to the court, usually at least once annually, regarding the well-being of the
incapacitated person. Many states’ statutes also authorize measures that
courts can use to enforce guardianship responsibilities. However, court
procedures for implementing guardianship laws appear to vary
considerably. For example, most courts in each of the three states
responding to our survey require guardians to submit time and expense
records to support petitions for compensation, but each state also has
courts that do not require these reports. We also found that some states
are reluctant to recognize guardianships originating in other states. Few
have adopted procedures for accepting transfer of guardianship from
another state or recognizing some or all of the powers of a guardian
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appointed in another state. This complicates life for an incapacitated
elderly person who needs to move from one state to another or when a
guardian needs to transact business on his or her behalf in another state.

In addition, guardianship data are scarce. Most courts we surveyed did not
track the number of active guardianships, let alone maintain data on abuse
by guardians. Although this basic information is needed for effective
oversight, no more than one-third of the responding courts tracked the
number of active guardianships, and only a few could provide the number
that were for elderly people specifically.

Since issuance of our report, several states have passed new legislation
amending their guardianship laws. During 2004, for example, 14 states
amended their laws related to guardianships, and in 2005 at least 15 states
did so, according to the American Bar Association’s annual compilations.
Alaska, for example, established requirements for the licensing of private
professional guardians and, in January of this year, New Jersey began
requiring the registration of professional guardians. Acting on legislation
in 2004, the California court system established an education requirement
for guardians and a 15-hour-per-year continuing education requirement for
private professional guardians.’ In 2004 Hawaii adopted legislation
requiring that guardians provide the court annual accountings. Wisconsin
also adopted a major revision of its guardianship code this year; it
establishes a new requirement that the guardian regularly visit the
incapacitated person to assess their condition and the treatment they are
receiving. The new law also leaves in effect powers of attorney previously
granted by the incapacitated person unless it finds good cause to revoke
them, and establishes procedures for recognition of guardianships
originating in other states.

Several states’ guardianship law amendments established or strengthened
public guardian programs, including those in Texas, Georgia, Idaho, Iowa,
Virginia, Nevada, and New Jersey. In Georgia and New Jersey, for
example, public guardians must now be registered. Public guardians are
public officials or publicly funded organizations that serve as guardians for
incapacitated people who do not have family members or friends to be

* Those who have served as guardians in California for 10 or more people during the 2000
to 2005 period are exempt from the education requirement for appointment, but are subject
to the annual continuing education requirement.
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their guardian and cannot afford to pay for the services of a private
guardian.

“Exemplary” Courts Focus
on Training and Monitoring

In our 2004 report several courts were identified as having “exemplary”
programs. As we conducted our review, we sought particular courts that
those in the guardianship community considered to have exemplary
practices. Each of the four courts so identified distinguished themselves
by going well beyond minimum state requirements for guardianship
training and oversight. For example, the court we visited in Florida
provides comprehensive reference materials for guardians to supplement
training. With regard to active oversight, the court in New Hampshire
recruits volunteers, primarily retired senior citizens, to visit incapacitated
people, their guardians, and care providers at least annually, and submit a
report of their findings to court officials. Exemplary courts in Florida and
California also have permanent staff to investigate allegations of fraud,
abuse, or exploitation. The policies and practices associated with these
courts may serve as models for those seeking to assure that guardianship
programs serve the elderly well.

We recently contacted officials in each of these courts and received
responses from two of them. We learned that officials in these two courts
have worked to help strengthen statewide guardianship programs. For
example, court officials in Fort Worth, Texas, have helped encourage
adoption of Texas’ recent reform legislation. However, we could not
determine whether other courts had adopted these courts’ practices.

State Courts and Federal
Representative Payee
Programs Serve Many of
the Same Incapacitated
Elderly People, but
Continue to Collaborate
Little in Oversight Efforts

There is also a role for the federal government in the protection of
incapacitated people. Federal agencies administering benefit programs
appoint representative payees for individuals who become incapable of
handling their own benefits. The federal government does not regulate or
provide any direct support for guardianships, but state courts may decide
that the appointment of a guardian is not necessary if a representative
payee has already been assigned. In our study, we found that although
courts and federal agencies are responsible for protecting many of the
same incapacitated elderly people, they generally work together only on a
case-by-case basis. With few exceptions, courts and federal agencies don’t
systematically notify other courts or agencies when they identify someone
who is incapacitated, nor do they notify them if they discover that a
guardian or a representative payee is abusing the person. This lack of
coordination may leave incapacitated people without the protection of
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Limited Progress Has
Been Made on

Recommendations
from 2004

responsible guardians and representative payees or, worse, with an
identified abuser in charge of their benefit payments.

Since issuance of our report, we have not found any indication that
coordination among the federal agencies or between federal agencies and
the state courts has changed. SSA did, however, contract with the National
Academies for a study of its representative payee program. The study
committee issued a letter report including preliminary observations in
2005, and a final report is scheduled for release in May 2007.°

The committee plans to use a nationally representative survey of
representative payees and the beneficiaries they serve in order to

(1) assess the extent to which the representative payees are performing
their duties in accordance with standards, (2) learn whether
representative payment policies are practical and appropriate; (3) identify
types of representative payees that have the highest risk of misuse of
benefits; and (4) suggest ways to reduce the risk of misuse of benefits and
ways to better protect beneficiaries.

Only limited progress has been made on our recommendations. In one
recommendation we suggested that SSA convene an interagency study
group to increase the ability of representative payee programs to protect
federal benefit payments from misuse. Although VA, HHS, and OPM
indicated their willingness to participate in such a study group, SSA
disagreed with this recommendation. SSA stated that its responsibility
focuses on protecting SSA benefits, cited concern about the difficulty of
interagency data sharing and Privacy Act restrictions, and indicated that
leadership of the study group would not be within its purview. We checked
with SSA recently and learned that its position has not changed.
Coordination among federal agencies and between federal agencies and
state courts remains essentially unchanged, according to agency and court
officials we spoke with. SSA continues to provide limited information to
the VA in cases where issues arise such as evidence of incapability or
misuse of benefits. However, to ensure that no overpayment of VA benefits
occurs, SSA will provide appropriate VA officials requested information as
to the amount of Social Security benefit savings reported by the
representative payee.

® Committee on Social Security Representative Payees, National Research Council,
“Assessment of the Representative Payee Program of the Social Security Administration:
Letter Report,” The National Academies, August 4, 2005.
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In 2004, we also recommended that HHS work with national organizations
involved in guardianship programs to provide support and leadership to
the states for cost-effective pilot and demonstration projects to facilitate
state efforts to improve oversight of guardianships and to aid guardians in
the fulfillment of their responsibilities. Specifically, we recommended that
HHS support the development of cost-effective approaches for compiling
consistent national data concerning guardianships. HHS made a step in
this direction by supporting a study by the American Bar Association
Commission on Law and Aging of the guardianship data practices in each
state, which could prove helpful in efforts to move toward more consistent
and comprehensive data on guardianships.’ The study found that although
several states collect at least some basic data on guardianships, most still
do not. Only about a third of states receive trial court reports on the
number of guardianship filings. A total of 33 states responded to a question
about whether they were interested in compiling data. Of these,

21 expressed interest and 12 indicated that they are not interested, as the
barriers are too high. Thus, it is still not possible to determine how many
people in the U.S. of any age are assigned guardians each year, let alone
the number of elderly people who are currently under such protection.

Third, we recommended that HHS support the study of options for
compiling data from federal and state agencies concerning the incidence
of elder abuse in cases in which the victim had granted someone the
durable power of attorney or had been assigned a fiduciary, such as a
guardian or representative payee, as well as cases in which the victim did
not have a fiduciary. HHS has taken a step in this direction by supporting
the inclusion of questions about guardians in the National Center on Elder
Abuse’s annual survey of state adult protective services agencies.’
Specifically, the survey asked each state about cases in which a guardian
was the source of a report of abuse or was the alleged perpetrator in state
fiscal year 2003. Only 11 states provided information about the source of
reports of abuse. Similarly, 11 states indicated the relationship between
the victims and the alleged perpetrators. Guardians were not often cited in

% EricaF. Wood, “State-Level Adult Guardianship Data: An Exploratory Survey,” American
Bar Association Commission on Law and Aging for the National Center on Elder Abuse,
August 2006.

"Pamela Teaster et al., The 2004 Survey of State Adult Protective Services: Abuse of Adults
60 Years of Age and Older (Boulder, Colo.: February 2006).
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either case. Indeed, a recent study found that existing data cannot provide
a clear picture of the incidence and prevalence of elder abuse.®

Finally, we also recommended that HHS facilitate a review of state policies
and procedures concerning interstate transfer and recognition of
guardianship appointments to facilitate efficient and cost-effective
solutions for interstate jurisdictional issues. The National Conference of
Commissioners on Uniform State Laws (NCCUSL) met in July 2006 and
issued a discussion draft for a Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act. This draft contains provisions that would
allow guardianships to be formally recognized by another state or
transferred to another state. The draft is being refined, and a NCCUSL
committee plans to discuss it at another meeting this November. Passage
of this draft by the NCCUSL does not, however, guarantee that states will
follow its provisions because they must decide on their own whether to
amend their own laws.

Some Devel opm ents While little progress has been made on several of our specific
recommendations, other steps taken since the release of our report are

Regardmg more promising. In November of 2004, a joint conference of the National
: s Academy of Elder Law Attorneys, the National Guardianship Association

Guar(.h?”nShlp S Ap pear and the National College of Probate Judges convened a special session to

PrOInlSlng develop an action plan on guardianships.’ This implementation session
developed a series of 45 action steps that could be taken at the national,
state, and local levels in order to accomplish a select subset of the
recommendations made at the 2001 Second National Guardianship
Conference-the “Wingspan Conference.” These action steps fall into five
main categories: the development of interdisciplinary guardianship
committees at the national, state, and local levels; the development of
uniform jurisdiction procedures, uniform data collection systems, and
innovative funding mechanisms for guardianships; the enhancement of
training and certification for guardians and the encouragement of judicial

8 EricaF. Wood, The Availability and Utility of Interdisciplinary Data on Elder Abuse:
A White Paper for the National Center on Elder Abuse, American Bar Association
Commission on Law and Aging for the National Center on Elder Abuse (Washington, D.C.:
May 2006).

? In addition to participants from the three organizations, representatives from the
American Bar Association Commission on Law and Aging, the American Bar Association
Section on Real Property, Probate and Trust Law, and the American College of Trust and
Estate Counsel all participated in this conference.
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Concluding
Observations

specialization in guardianship matters; the encouragement of the most
appropriate and least restrictive types of guardianships; and the
establishment of effective monitoring of guardianships. The identification
of these action steps and the work that has begun on them reflects a high
level of commitment by the professionals working in the field.

In some cases work has begun on these action steps. Both the House and
the Senate versions of bills calling for an Elder Justice Act" would
establish an Advisory Board on Elder Abuse, Neglect, and Exploitation
charged with making several recommendations including some concerning
the development of state interdisciplinary guardianship committees. As
noted earlier, the Commission on Uniform State Law has issued a
discussion draft of a Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act. Wisconsin’s adoption of a reformed
guardianship law this year emphasizes the use of the least restrictive type
of guardianship that is appropriate. Regarding the monitoring of
guardianships, recently Texas and New Jersey joined several states that
now have programs in place to license, certify, or register professional
guardians. In 2005, Colorado began requiring prospective guardians (with
some exceptions such as parents who are seeking to be guardians for their
children) to undergo criminal background checks.

In conclusion, as the number of elderly Americans grows dramatically, the
need for guardianship arrangements seems likely to rise in response, and
ensuring that such arrangements are safe and effective will become
increasingly important. Progress on fulfilling some of our
recommendations has been slow where it has occurred, and for some, no
steps have been taken at all. The lack of leadership from a federal agency,
and states’ differing approaches to guardianship matters, make it difficult
to realize quick improvements. Nonetheless, many people actively
involved in guardianship issues continue to look for ways to make
improvements. Emulating exemplary programs such as the four we
examined would surely help, but we believe more can also be done to
better coordinate across states, federal agencies, and courts. In our 2004
report we concluded that the prospect of increasing numbers of
incapacitated elderly people in the years ahead signals the need to
reassess the way in which state and local courts and federal agencies work

" Elder Justice Act, HR 4993, 109" Cong., 2d sess. (2006) and S 2010, 109" Cong.,
1" sess. (2005).
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together in efforts to protect incapacitated elderly people. Your Committee
has played an important role in bringing these problems to light and
continuing to seek improvements. In the absence of more federal
leadership, however, progress is likely to continue to be slow, particularly
in the coordination among federal agencies and between federal agencies
and state courts.

Mr. Chairman and Members of the Committee, this concludes my prepared
statement. I'd be happy to answer any questions you may have.
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Chairman, Special Committee on Aging, U.S.
Senate

Why GAO Did This Study

As individuals age, some become
incapable of managing their personal
and financial affairs. To protect
these individuals, state laws provide
for court appointment of guardians,
who may be professionals or family
members, to protect the
incapacitated person’s personal
and/or financial welfare. State and
local courts are responsible for
overseeing guardians. In addition,
federal agencies may appoint a
representative payee, in some cases,
the guardian, to manage federal
benefits on behalf of incapacitated
adults. Previous GAO reports have
found that poor communication
between state courts and federal
agencies may allow guardians to
continue abusing their victims.

GAO was asked to (1) verify whether
allegations of abuse by guardians are
widespread; (2) examine the facts in
selected closed cases; and (3)
proactively test state guardian
certification processes. To verify
whether allegations are widespread,
GAO interviewed advocates for
seniors and reviewed court
documents. To examine closed
criminal, civil or administrative cases
with a finding of guilt or liability in
the past 15 years, GAO reviewed
court records, interviewed court
officials, attorneys and victims, and
reviewed records from federal
agencies. To test state guardian
certification, GAO used fictitious
identities to apply for certification in
four states. GAO’s results cannot be
projected to the overall population of
guardians or state certification
programs.

View GAO-10-1046 or key components.
For more information, contact Gregory D. Kutz
at (202) 512-6722 or kutzg@gao.gov.

GUARDIANSHIPS

Cases of Financial Exploitation, Neglect, and Abuse
of Seniors

What GAO Found

GAO could not determine whether allegations of abuse by guardians are
widespread; however, GAO identified hundreds of allegations of physical abuse,
neglect and financial exploitation by guardians in 45 states and the District of
Columbia between 1990 and 2010. In 20 selected closed cases, GAO found that
guardians stole or otherwise improperly obtained $5.4 million in assets from 158
incapacitated victims, many of whom were seniors. In some instances, guardians
also physically neglected and abused their victims. The guardians in these cases
came from diverse professional backgrounds and were overseen by local courts in
15 states and the District of Columbia. GAO found several common themes. In 6
of 20 cases, the courts failed to adequately screen potential guardians, appointing
individuals with criminal convictions or significant financial problems to manage
high-dollar estates. In 12 of 20 cases, the courts failed to oversee guardians once
they were appointed, allowing the abuse of vulnerable seniors and their assets to
continue. Lastly, in 11 of 20 cases, courts and federal agencies did not
communicate effectively or at all with each other about abusive guardians,
allowing the guardian to continue the abuse of the victim and/or others. The table
below provides examples of guardianship abuse cases.

Examples of Cases of Abuse by Guardians

Victim Guardian/ Case details
state
87 yearold Formertaxi e Guardian embezzled more than $640,000, which included the
man with cab driver/ purchase of a Hummer and checks written to exotic dancers.
Alzheimer's  Missouri o County workers found the victim living in the guardian’s filthy
disease basement wearing an old knit shirt and a diaper.
e Guardian was sentenced to 8 years in prison and ordered to pay
$640,000 in restitution.
At least 78 Private e Agency management stole at least $454,000 over 4 years.
victims agency / e Executive director used wards’ funds to pay for his credit card bills,
Alaska medical expenses, mortgage payments, and camp for his children.
¢ Victims received partial repayment, but no criminal charges were
filed.
20 victims of  Licensed e Guardian and his wife sexually and physically abused residents of
various ages social their unlicensed group home and billed Medicare for this “therapy.”
with mental  worker, ¢ Residents lived in a house described by the prosecutor as “dirty
incapacities  registered and bug-infested” and were videotaped engaged in forced sexual
nurse / activities.
Kansas e Guardian sentenced to 30 years in prison; wife sentenced to 15
years.

Source: GAO summary of closed cases of abuse, neglect and financial exploitation by guardians.

Using two fictitious identities—one with bad credit and one with the Social
Security number of a deceased person—GAO obtained guardianship certification
or met certification requirements in the four states where we applied: Illinois,
Nevada, New York, and North Carolina. Though certification is intended to
provide assurance that guardians are qualified to fulfill their role, none of the
courts or certification organizations utilized by these states checked the credit
history or validated the Social Security number of the fictitious applicants. An
individual who is financially overextended is at a higher risk of engaging in illegal
acts to generate funds. In addition, people with criminal convictions could easily
conceal their pasts by stealing a deceased person’s identity. The tests raise
questions about the effectiveness of these four state certification programs.
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September 30, 2010

The Honorable Herb Kohl
Chairman

Special Committee on Aging
United States Senate

Dear Mr. Chairman:

According to the U.S. Census Bureau, by the year 2025, the number of
Americans aged 65 and older will increase by 60 percent.' As citizens age,
they may become physically or mentally incapable of making or
communicating important decisions for themselves, such as those required
to handle finances or secure their possessions. Compared to the general
population, adults over the age of 65 are more likely to live alone than
those of younger ages.” Given these statistics, it is important to ensure that
systems designed to protect seniors® from abuse and neglect function

properly.

Courts may appoint a family member, a professional guardian, a nonprofit
social service agency, or a local or state agency®, to care for an
incapacitated person.” While many guardians® serve the best interests of
the incapacitated people they are appointed to protect, others have taken

In 2009, the U.S. Census Bureau projected that the population of adults 65 and older will
increase from 40.3 million in 2010 to 64.3 million in 2025.

2According to U.S. Census, in 2008, 1 in 3 adults aged 65 and older lived alone compared to
1in 10 adults between the ages of 15 and 64.

*We define “seniors” as adults aged 50 and older, the population served by AARP, formerly
known as the American Association of Retired Persons.

“State and local agencies include a Public Guardian, which is a publicly-funded state or

county office that may be appointed to serve as guardian, and state and local Offices of

Aging, which provide a variety of services to seniors and may be appointed to serve as a
guardian.

5Incapacitated persons may include both seniors and younger adults, but this report
focuses on cases involving seniors.

SFor convenience, we use the term “guardian,” even though some states use other terms or
differentiate between an individual or group that controls only the finances and one that
controls the ward’s personal affairs, including health decisions. Court-appointed guardians
may be family members or professionals.
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advantage of these vulnerable individuals, according to our previous
reports.” Given our prior findings of guardianship abuse, you asked us to
(1) verify whether allegations of abuse, neglect, or exploitation by
guardians are widespread; (2) examine the facts and circumstances
surrounding selected cases of abuse by guardians, including whether
inadequate communication between courts and federal agencies placed
these victims at further risk; and (3) proactively test selected state
guardian certification processes.

To verify whether allegations of guardian abuse, neglect, or exploitation
are widespread, we interviewed state investigators, attorneys, advocates
for seniors, and family groups nationwide. We also reviewed federal and
state court documents. The abuse alleged by these sources occurred in 45
states plus the District of Columbia; however, this should not be taken to
mean that alleged abuse by guardians is limited to these states. Allegations
should not be considered proof of abuse. To select our case studies, we
searched for instances of guardianship abuse in which there was a
criminal conviction or finding of civil or administrative liability in the last
15 years, although in some cases the abuse began much earlier. As part of
the selection process, we focused on cases involving professional
guardians, guardianship agencies caring for multiple incapacitated people
or cases of abuse by family members or other individuals involving
significant financial loss by the victim. In addition, we considered factors
such as geographic location, number of victims affected and whether the
financial abuse involved federal funds. Ultimately, we selected 20 cases
from 15 different states and the District of Columbia for further review. To
determine whether these guardians continued to receive federal benefits
on behalf of their victims or others after the abuse was discovered, we
analyzed databases and case files from the Social Security Administration
(SSA), the Department of Veterans Affairs (VA), and the Office of
Personnel Management (OPM).* We did not examine whether state laws
and regulations have changed since the abuse in our closed case studies
occurred. To test the guardianship certification process, we posed as
prospective professional guardians and made calls to state agencies and
nonprofits to determine certification requirements. From the 13 states
with certification programs, we selected 4 states that did not require

7GAO, Collaboration Needed to Protect Incapacitated Elderly People, GAO-04-655
(Washington, D.C.: July 13, 2004); and Little Progress in Ensuring Protection for
Incapacitated Elderly People, GAO-06-1086T (Washington, D.C.: September 7, 2006).

foPM manages retirement programs for federal employees.
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Background

fingerprint background checks or time-intensive training courses.’
Investigators created two fictitious identities and completed certification
requirements in these states. We later interviewed state officials and
representatives of the nonprofits to gather additional information on the
certification process. Case study findings and undercover test results
cannot be projected to the overall population of guardians or controls over
guardian certification programs. See appendix I for additional details on
our scope and methodology. We conducted our investigation from August
2009 through September 2010 in accordance with standards prescribed by
the Council of the Inspectors General for Integrity and Efficiency (CIGIE).

When an adult is found to be incompetent, a court can appoint a guardian
to oversee the individual’s personal and financial well-being. ' Depending
on the incapacitated person’s needs, the court may appoint the following:
a “guardian of the estate,” also called a conservator, who makes decisions
regarding the incapacitated person’s finances; a “guardian of the person,”
who makes nonfinancial decisions; or a guardian who performs both
functions. The appointment of a guardian typically means that the
incapacitated person loses basic rights, such as the ability to sign
contracts, vote, marry or divorce, buy or sell real estate, or make decisions
about medical procedures.

State requirements for guardians vary. Thirteen states offer guardianship
certification, including 11 states that require certain professional
guardians to undergo certification" before they can be appointed but
generally exempt family members from such directives. In 2 other states,
certification is optional for all guardians. Certification programs in 5
states" require applicants to complete guardianship training, while 9
others order them to pass a national guardianship exam, a state exam, or
both. Three states require applicants to complete both guardianship
training and pass a competency exam before they can obtain certification.

A fingerprint background check could potentially have identified our investigators

“The court can also appoint a guardian for incapacitated minors or adults less than 50
years of age, but we have limited our investigation to cases where at least one victim was
50 years or older at the time of the abuse.

11 . . . . .
For convenience, we use the term “certification,” even though some states require their
guardians to register or become licensed prior to appointment.

2Two additional states require guardians to complete training after they are appointed by
the court. However, these states do not require a guardian to obtain certification.
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In addition, some states conduct background checks using fingerprints.
Three of the 13 states offering certification also conduct credit checks on
applicants. Once guardians become appointed, most states demand that
they report on the well being of the incapacitated person and provide an
accounting of their ward’s finances; however, the reporting frequency is
left up to the court. See appendix II for detailed information on state
guardianship laws. The federal government does not regulate or directly
support guardians.

Representative payees' are appointed by SSA, VA, and OPM to handle the
federal benefit payments they remit to an incapacitated person. For
beneficiaries older than 50 years of age, court appointed guardians also
serve as federal representative payees in 1 percent of cases at SSA, 13
percent of cases at VA, and 34 percent of cases at OPM. The agencies all
provide oversight of representative payees, but agencies differ in how they
screen and monitor them. For example, according to SSA, it compares the
names and Social Security numbers of prospective representative payees
against lists of prisoners, fugitive felons and parole violators; VA and OPM
do not. SSA, VA, and OPM are required to oversee how representative
payees manage federal benefits on behalf of their wards; however,
agencies differ in the kinds of information they collect from court
appointed guardians. For example, SSA officials said they require most
representative payees, including court appointed guardians, to submit a
standard accounting form." According to VA, they ask for a two page
accounting report, but also ask payees that are court-appointed guardians
to submit whatever accounting the guardian submitted to the local courts.
According to OPM, it sends out a brief survey asking for similar
information, but OPM leaves the local courts to monitor these payees and
does not require them to complete the survey. While federal agencies and
state courts often share responsibility for protecting many of the same
incapacitated seniors, their collaboration is often limited, according to our
prior report. With few exceptions, federal agencies and state courts
neither notify other oversight entities when they declare an individual to
be incapacitated, nor share information with each other in instances in
which a guardian or a representative payee has abused a ward.

PWe defined “representative payees” to include VA fiduciaries, OPM representative payees,
and SSA representative payees who receive federal benefits on behalf of incapacitated
beneficiaries.

4 SSA officials said that on-site state mental heath facilities that serve as representative
payees are not required to file this form.
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Allegations of Abuse,
Neglect, and Financial
Exploitation by
Guardians

Although we could not determine whether allegations of physical abuse,
neglect, and financial exploitation by guardians were widespread, we
reviewed hundreds of allegations of abuse occurring nationwide between
1990 and 2010. In addition, eight individuals that we interviewed, including
prosecutors, attorneys, investigators and others involved with six of the
closed cases we examined, told us that they knew of other cases of
guardianship abuse, or believed that the current system of guardian
oversight needs to be strengthened in order to protect incapacitated
persons. While the alleged abuse identified through our own research, and
reported to us in interviews with investigators, attorneys and others,
occurred in 45 states and the District of Columbia, this should not be
interpreted as evidence that guardianship abuse is actually occurring on a
widespread basis. Most of the allegations we identified involved financial
exploitation and misappropriation of assets. Specifically, the allegations
point to guardians taking advantage of wards by engaging in schemes that
financially benefit the guardian but are financially detrimental to the ward
under their care. Also, the allegations underscore that the victim'’s family
members often lose their inheritance or are excluded by the guardian from
decisions affecting their relative’s care.

Although we continue to receive new allegations from family members
and advocacy groups, we could not locate a single Web site, federal
agency, state or local entity, or any other organization that compiles
comprehensive information on this issue. We attempted to identify entities
compiling this information by contacting state courts, federal agencies,
advocacy groups, and a professional guardian association. We also
searched the Internet. Our research did not identify any public, private, or
non-governmental organization that systematically tracks the total number
of guardianships or allegations of abuse, neglect, and exploitation by
guardians. GAO previously found that many of the courts we surveyed did
not track the number of guardianships that they were responsible for
monitoring.” Our work also identified differences in the way courts track
guardianships. For example, in some jurisdictions, records of guardianship
appointments were available online, but in many areas they were not.
Some federal agencies identify guardians who also serve as representative
payees for federal beneficiaries, but they do not keep a list of all court
appointed guardians. Some states maintain lists of certified guardians, but
these lists understate the number of guardians because often family

5 See GAO-06-1086T and GAO-04-655.
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members and certain other guardians are exempt from certification
requirements.

We also discovered that information about complaints or disciplinary
action taken against guardians may not be publicly available. In addition,
we found that state and local enforcement may consist of measures not
specific to guardians, such as discipline by a bar association for lawyers or
by a regulatory board for Certified Public Accountants. Thus, the exact
number of allegations about abuse, neglect or exploitation by guardians
remains unknown.

Allegations should not be considered proof of actual abuse. However, the
hundreds of allegations we discovered came from a number of sources,
including our own research on closed criminal and civil cases," advocacy
groups, news reports, family members, concerned citizens, and legal
professionals. Frequently, we identified multiple allegations from each of
our sources. For example, an attorney who belongs to the National
Guardianship Association provided us information on over 300 cases of
alleged abuse, neglect, and exploitation by guardians between 1990 and
2009. Examples of potential abuse, neglect, and exploitation appear below:

» Public guardians appointed to care for an 88-year-old California woman
with dementia allegedly sold the woman’s properties below market
value to buyers that included both a relative of the guardian and a city
employee. One of the public guardians also moved the ward into
various nursing homes without notifying family members, who had to
call the police to help them find their relative. The woman developed
bed sores during this time that became so serious her leg had to be
amputated at the hip.

* In Nevada, a former case manager in the public guardian’s office who
started her own guardianship business is accused of using her position
to take at least $200,000 from her wards’ accounts, in part, to support
her gambling habit.

A New York lawyer serving as a court appointed guardian reportedly
stole more than $4 million from 23 wards, including seniors suffering
from mental and physical impairments as well as children suffering
from cerebral palsy due to medical malpractice. Some of the stolen

' Closed criminal and civil cases with a finding of liability would be considered proven
instances of abuse by guardians; however, we did not examine the facts and circumstances
surrounding all closed cases we identified. Those that we did not examine are included in
this section.
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Cases of Abuse,
Neglect, and Financial
Exploitation by
Guardians

funds were part of a court award intended to pay for the children’s
medical and developmental needs.

* In Arizona, court-appointed guardians allegedly siphoned off millions
of dollars from their wards, including $1 million from a 77-year-old
woman whose properties and personal belongings, such as her
wedding album, were auctioned at a fraction of their cost.

» A Texas couple, ages 67 and 70, were declared mentally incompetent
and placed in a nursing home after the husband broke his hip. Under
the care of court-appointed guardians, their house went into
foreclosure, their car was repossessed, their electricity was shut off,
and their credit was allowed to deteriorate. The couple was allegedly
given a $60 monthly allowance and permitted no personal belongings
except a television.

+ In 2001, a Texas probate judge was appointed a guardian for a 91-year-
old woman who displayed signs of senility. She later changed her will
for the first time in 40 years, bequeathing $250,000 to the probate judge,
the court appointed guardian, the judge’s personal accountant, and the
court-appointed attorney associated with her case.

* A 93-year-old Florida woman died after her grandson became her
temporary guardian by claiming she had terminal colon cancer. He then
moved her to hospice care, where she died 12 days later from the
effects of morphine. The woman’s condition was later determined to be
ulcerative colitis, and the guardian’s claims that she had 6 months to
live were false. In addition, the guardian is accused of stealing $250,000
from the woman’s estate.

e In Michigan, two former public guardians allegedly embezzled $300,000
from at least 50 clients between 1999 and 2009. One of the reported
embezzlers used the wards’ funds to buy animal feed and other
supplies for her farm.

We examined 20 cases in which guardians stole or otherwise improperly
obtained more than $5.4 million in assets from 158 incapacitated victims.
In some of these cases, the guardians also physically neglected and abused
the people they had been appointed to care for. We obtained our
information from court documents, disciplinary records, and our own
interviews and research. The guardians in these cases possessed diverse
professional backgrounds and were located in 15 states and the District of
Columbia, however, we observed several common themes: (1) state courts
failed to adequately screen potential guardians, appointing individuals
with criminal convictions and/or significant financial problems to manage
estates worth hundreds of thousands or millions of dollars; (2) state courts
failed to adequately oversee guardians after their appointment, allowing
the abuse of vulnerable seniors and their assets to continue; and (3) state
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courts failed to communicate with federal agencies about abusive
guardians once the court became aware of the abuse, which in some cases
enabled the guardians to continue to receive and manage federal benefits.

State Courts Failed to Adequately Screen Potential Guardians. In 6
of our 20 case studies, state courts failed to adequately review the criminal
and financial backgrounds of prospective guardians, leading to the
appointment of individuals or organizations whose past should have raised
questions about their suitability to care for vulnerable seniors. For
example, in one case, a federal tax lien worth $25,783 had been filed
against a prospective guardian, yet 5 years later, an lowa court appointed
him to serve as a guardian for an estate worth hundreds of thousands of
dollars. In another case, a New York attorney had declared bankruptcy
just 3 years prior to being appointed by a court to serve as guardian over a
senior’s estate. In yet another case, a guardian certified in the state of
Washington passed a criminal background check, but had $87,000 in
federal and state tax liens filed against her. The court did not conduct a
credit check before appointing her to serve as a guardian over one senior’s
estate.

State Courts Failed to Adequately Oversee Guardians after Their
Appointment. In 12 of our 20 case studies, state courts failed to oversee
guardians after their appointment, allowing the abuse of vulnerable
seniors and their assets to continue. Courts ignored criminal and/or
financial problems of guardians who served multiple roles with conflicting
fiduciary interests. They also failed to review irregularities in guardians’
annual accountings or sanction delinquent guardians. In one case, a
federal tax lien of $31,000 was filed against a Washington state guardian
just one month after she was appointed to care for a senior. Yet, a
Washington court allowed her to continue serving as the man’s guardian.
In another case, a Kansas social worker served as a guardian, conservator,
federal representative payee, therapist, landlord, and service provider to at
least one senior victim. This enabled him to make payments to himself
from the senior’s estate and avoid the oversight, checks, and balances that
might have existed if all these roles were performed by different
individuals. In a third case, a Colorado conservator failed to file any
interim financial reports over the course of 3 years to inform the court of
the fees he was charging to the ward’s estate. Despite this repeated failure,
the court examiners did not investigate the conservator or make any other
inquiries about the missing reports, telling the victim’s family members
that they had neither the time nor the knowledge to deal with the case.

Page 8 GAO-10-1046 Guardianships





State Courts Failed to Communicate with Federal Agencies about
Abusive Guardians. In 11 of our 20 case studies, state courts failed to
communicate with federal agencies about ongoing abuse committed by
guardians. For example, in one case, a District of Columbia guardian
continued to serve as the victim’s SSA representative payee for four years
after the court was alerted to thefts by her secretary. In another case, an
Arizona court appointed a senior’s niece to manage her aunt’s affairs as
her guardian. The aunt was 90 years of age, and suffered from dementia.
The guardian also served as a representative payee for her aunt’s Social
Security benefits, and the SSA continued sending the guardian federal
benefits during the abuse. This permitted the guardian to gain access to
over $18,000 of the victim’s Social Security benefits in a single year. In the
end, an Arizona court discovered that the guardian misappropriated more
than $200,000 from her aunt’s estate and used the money to give loans to
and pay for unauthorized gifts for her children. Some of these funds might
have included the victim’s Social Security benefits. The SSA did terminate
the niece as the aunt’s representative payee, but the SSA told us that it did
not terminate her for misusing the aunt’s funds. The SSA determines that
misuse occurs when a payee does not use or conserve the beneficiary’s
Social Security benefits in such a way that benefits the beneficiary’s
current and foreseeable needs. The SSA was apparently unaware of the
extent of abuse that the court determined the guardian committed against
the aunt’s estate, and possibly her Social Security benefits. In a third case,
the VA suspended a North Carolina guardian as a representative payee
when he failed to file annual accountings 2 years in a row. However, once
the guardian submitted the accountings, the VA reinstated him as the
victim’s representative payee and resumed sending him federal benefits.
The VA did not notify the local court of problems with the guardian, who
eventually misappropriated $332,730 from the victim over a 14-year period.

Table 1 below provides a summary of the 10 cases in which guardians
abused, neglected or financially exploited their victims, followed by a
more detailed narrative on each of the first five cases. Table 2 contains
details on an additional 10 cases we reviewed.
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Table 1: Summary of the 10 Cases in Which Guardians Abused, Neglected, or Financially Exploited Their Victims

Date of

conviction,

settlement, plea

agreement, or

finding of Guardian /
Case Victim(s) liability state

Case details

1 Two seniors and  November 2005 Licensed social
18 other victims worker and his wife,
with dementia and a registered nurse /
mental illnesses Kansas

The guardian and his wife sexually and physically abused
their victims and billed Medicare for the cost of this
“therapy.”

Victims lived in an unlicensed group home described by the
prosecutor as “dirty and bug-infested.” They were kept in
isolation and videotaped while engaging in forced sexual
activities and nude farm work.

According to a federal court order, the guardian paid himself
more than $102,000 from one senior’s inheritance and used
some of those funds for purported “therapy” that he provided
to her.

The federal court found that guardian failed to file any
required accountings with the court. It also found that the
guardian wrote checks as payments off the victim’s estate,
which bore notations that did not sufficiently note their
legitimacy. Further, the guardian never filed required
accountings with the SSA.

A federal court sentenced the guardian to 30 years in prison
and his wife to 15 years in prison for involuntary servitude
and fraud. The federal court ordered the couple to pay six
victims, Medicare, and the Mennonite Mutual Aid a total of
$534,806 in restitution. The remaining restitution balance is
$364,511.

2 87 yearoldman  March 2008 Taxi cab driver /
with Alzheimer’'s Missouri
disease

Guardian was a felon convicted of armed robbery and other
crimes, yet became the victim’s legal representative,
conservator, co-trustee, and beneficiary.

Guardian embezzled over $640,000 from the victim, which
he used in part to purchase a Hummer and a Chrysler as
well as gift payments to himself and others, including exotic
dancers.

Victim was discovered in the guardian’s basement wearing
an old knit shirt and a diaper, extremely dehydrated and
confused.

Guardian was sentenced to 8 years in federal prison without
parole, and ordered to pay $640,820 in restitution No part of
this amount had been paid by February 2010, according to
the prosecutor.
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Case Victim(s)

Date of
conviction,
settlement, plea
agreement, or
finding of
liability

Guardian /
state

Case details

3

At least 78 victims November 2004

Professional
guardian agency /

Alaska

Company officers mismanaged or stole an estimated
$454,416 from their wards between about 1998 and 2002,
according to the information provided to Alaska’s U.S.
Bankruptcy Court by a trustee.

Executive director used company checks to pay for his utility
bills, mortgage payments, credit card bills, medical
expenses, and church camp for his children.

One mentally ill veteran’s inheritance was depleted from
$90,000 to almost nothing over 3 years in the early to mid
1990s in part because the company purchased mental
health services at rates 1,500 percent higher than
necessary, made improper travel charges, and charged
twice for the same services.

Victims received partial restitution through bankruptcy
proceedings, but no criminal charges were filed.

4

20 senior and
disabled victims

January 2006 /
October 2008

Office of the Public
Guardian / California

Two staff in the office of the public guardian stole a
combined total of $97,000 from senior and disabled public
wards with no one else to care for them.

One woman admitted stealing $90,000 by cashing victims’
pension and Social Security checks while working
temporarily in the public guardian’s office. She testified that
a permanent staff member had taught her to steal and split
the proceeds with her.

The permanent guardian used victims’ funds to buy herself
jewelry, clothing, and electronics and stole valuables from
their homes.

The prosecutor and nursing home staff said that the
permanent guardian placed clients in her friend’s nursing
facility, described by the investigator as “a complete
hellhole” and was convicted of taking kickbacks from a
worker she hired to clean victims’ homes.

The temporary guardian was sentenced to 5 years, 4
months in prison and $93,000 in restitution, of which she
had paid $70,000 as of July 2010. The permanent guardian
was sentenced to 9 months in prison, 5 years probation and
$9,880 in restitution, of which she had paid $2,420 as of July
2010.
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Date of
conviction,
settlement, plea
agreement, or
finding of

Case Victim(s) liability

Guardian /
state

Case details

5 71 year old with November 2005
dementia,
schizophrenia,
and alcohol
dependency;

83 year old with
mental
incapacitation

Attorney / District of
Columbia

A guardian’s negligence allowed her secretary to embezzle
nearly $50,000 from two elderly victims. Also, the guardian
neglected to collect $39,000 of rental income for over four
years on behalf of one victim.

The court found that the guardian’s secretary embezzled
funds from two victims’ accounts by writing checks to herself
and to a high-end department store.

The guardian’s failure to pay taxes for one victim led to her
house being confiscated and sold by tax authorities,
according to a probate court complaint. The victim was
rendered homeless, but the guardian claimed in a letter to
the court that the woman preferred to live in city shelters.

The guardian continued to be the victim’s representative
payee for 4 years after the scheme was uncovered,
according to SSA data.

The secretary disappeared with the embezzled money.
Neither the secretary nor the guardian faced criminal
charges, although the guardian was suspended from legal
practice. The probate court ordered $97,000 in restitution,
which was paid by bond companies, except for $27,000 still
owed to the one victim’s estate, as of August 2010.

6 85 year old June 2005 /
woman and 79 January 2006
year old man

Certified Public
Accountant / lowa

A CPA with known financial problems was appointed as
conservator of two seniors and used his position to
misappropriate $167,325.

The court found that the guardian wrote himself 21 checks
ranging from $2,000 to $25,000 from one victim’s estate,
while failing to pay for her rent and prescription drugs.

The guardian refused to bring clothes and other belongings
to the victim’s nursing home, according to her guardian ad
litem.? He also disposed of the victim’s personal belongings,
leaving her without her wedding band, personal papers and
family photos.

The court found that the guardian misappropriated $15,000
from another victim by writing checks to his business and
fraudulently altering the payee to make the checks appear
legitimate.

The guardian repaid the misappropriated amounts and
$3,014 in fines, so the court did not order restitution. The
guardian worked at a CPA firm as of September 2010,
although he lost his CPA license and served 150 days in
prison with 5 years probation.
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Case Victim(s)

Date of
conviction,
settlement, plea
agreement, or
finding of
liability

Guardian /
state

Case details

7

82 year old with
Alzheimer’s
disease

June 2008

Attorney / New York

Under court appointed guardians’ watch, the value of a
retired judge’s estate dropped from several million dollars to
almost nothing in 6 years and accrued $1 million in taxes,
interest, and penalties.

The guardian had declared bankruptcy just three years prior
to her appointment, accumulated $119,500 in debt just two
years prior to her appointment, and accumulated $4,917 in
debt during the guardianship, yet the court repeatedly
renewed her appointment six times in 3 years.

Court judgments and accountings show that the guardian
misappropriated at least $327,000 to pay herself, family,
and friends for purported caretaking and home improvement
services. She personally misappropriated $200,000 and
some of the misappropriated funds were used to pay her
mortgage and other expenses.

The attorney spent $120,000 of the victim’s money to
renovate a property that he no longer owned. Title had been
transferred to a new owner for almost a year, but the
attorney was apparently unaware of the status of a property
she had been appointed to protect.

The guardian never faced criminal charges but was
suspended from legal practice by a New York court and was
later ordered to pay the estate $403,149. The court decision
was affirmed on appeal. As of June 2010, the guardian had
paid nothing toward the judgment.

8

101 year old with
Alzheimer’s

July 2005

Certified Public
Accountant /
Colorado

The guardian stole $2 million from the victim’s estate,
forcing her family to mortgage her house to pay her bills,
according to her niece.

The guardian funneled $1 million of the victim’s funds to his
company, then purchased an athletic club specializing in
handball, according to the investigator’s report and
interviews.

The guardian also made a series of improper and bogus
loans to family and friends totaling almost $1 million.

The court apparently failed to communicate the guardian’s
removal, so he continued to be listed as payee for OPM
benefits. Also, SSA did not monitor the guardian because
the guardian avoided SSA oversight by never applying to be
a representative payee.

Due to the thefts, the victim’s niece said they had to
mortgage the victim’s house to meet monthly bills, including
$6,000 in nursing home fees.

The CPA was sentenced to 12 years in prison and was

ordered to pay restitution of over $2.5 million, of which he
had paid $4,366 as of June 2010.
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Date of
conviction,
settlement, plea
agreement, or

finding of Guardian /
Case Victim(s) liability state Case details
9 Four victims over November 2005 Attorney / «  The conservator stole more that $120,000 from the estates
70 years of age Connecticut of four seniors.

with dementia or
Alzheimer's
disease

According to a state inspector’s affidavit, the conservator
used $24,500 from two seniors’ estates to pay a
housekeeper to clean and garden her home in Connecticut.
A state prosecutor described the house as “magnificent.”
According to a real estate Web site, the home has five
bedrooms and three baths, and was on sale for $1.2 million
as of December 2009.

The state prosecutor contended that the conservator
manipulated one victim’s tax forms by increasing her tax
withholdings so that the victim would receive $87,000 in
refunds. The prosecutor said that it was reasonable to infer
that the conservator pocketed the money for her personal
use.

According to SSA data, the conservator served as a
representative payee for at least three of the four senior
victims.

In February 2006, the conservator was sentenced to 15
months in prison based on a “calculated continued pattern
of deception for a lengthy period of time.” After this
sentence, she was scheduled to serve 5 years of probation.
She was ordered to pay more than $120,000 in restitution to
four victims and agreed to resign from the Connecticut Bar.
According to the court’s probation office, as of June 2010,
she still owed $48,557 in restitution to at least one senior’s
estate.

According to a police report and sentencing documents, in
May 2009, while the conservator was on probation, she was
arrested for stealing from a friend’s purse and shoplifting
purses worth thousands of dollars from a Connecticut
department store. This occurred after she served 15 months
in prison for her previous crimes. She pled guilty in
November 2009 for the thefts, and was sentenced to a total
of 20 months in jail. It wasn’t until January 2010, that the
SSA terminated her as representative payee for another
individual.
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Case Victim(s)

Date of
conviction,
settlement, plea
agreement, or
finding of
liability

Guardian /
state Case details

10

81 year old man
with dementia; 77
year old man with
dementia and
seizures

September 2004
/ February 2008

Professional « A certified professional guardian used one ward’s estate to

Guardian / generate tens of thousands in unnecessary fees and failed

Washington to visit another ward for nearly 8 months, yet she continues
to serve as a guardian.

«  The court appointed the guardian to oversee one victim,
even though $87,000 in tax liens had been filed against her
during the previous 6 years. Another federal tax lien of
$31,000 was filed against her just 1 month later.

»  The guardian hid the man’s will from the court and family
members, and continued filing motions contrary to his
written wishes in order to generate $20,000 in legal fees for
herself.

« Inanother case, a court appointed attorney found that the
guardian failed to visit the ward for 8 months and was 9
months delinquent in filing a personal care plan and asset
inventory for the ward.

«  The guardian received disciplinary letters for both cases, but
continues to serve as guardian for 86 incapacitated adults.
She is also a representative payee for 69 beneficiaries at
SSA, 3 beneficiaries at VA, and 2 beneficiaries at OPM.

Source: GAO.

®A guardian ad litem is appointed by the court to represent the interests of the ward for a limited time
or in a single court action. For example, a guardian ad litem may investigate wrongdoing by a court
appointed guardian or may be appointed as a temporary guardian while a more suitable guardian is
found.

Case 1: A Kansas husband and wife, who owned an unlicensed group
home for mentally ill adults, abused and financially exploited a 50-year old
woman in their care. The husband served as the victim’s guardian and
conservator, enabling the couple to convert the victim’s funds for their
own use, and amass nearly $250,000 from the woman. In addition, they
forced her and other residents to perform sexual acts for almost two
decades as part of the fraudulent therapy treatment that they billed to
Medicare, a federal court and jury found. At least 20 chronically and
severely mentally ill adults, including at least one with schizophrenia,
resided at the home—described by federal prosecutors as “dirty, bug-
infested, and run down.” The husband, a licensed clinical social worker,
and the wife, a licensed nurse, served the residents in multiple capacities:
landlord, caregiver, representative payee and, in the case of the 50-year old
woman, the husband served as guardian. Federal prosecutors successfully
argued that this helped the couple conspire to control their victims, and to
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fraudulently gain access to their Social Security benefits and bill Medicare
for $216,906 in purported therapy. The husband also videotaped the sexual
activities, nudity, and farm work that he forced victims to do as part of
their “therapy” for his own viewing. One resident testified that the
husband established and enforced a code of silence and secrecy in order
to control and exploit them, creating what he called “a secluded, small,
cult-like organization.”

The state court that appointed the guardian was either unaware of the
multiple roles that he served in the victim’s life or failed to question the
conflicts between them. According to a federal court order, the guardian
paid himself more than $100,000 from one senior’s inheritance, using some
of those funds for the purported “therapy,” and converting the rest for his
own personal use. The guardian accounted for a portion of the money he
disbursed and provided no supporting documentation. The guardian,
under state law, was required to file annual reports on the condition of the
victim’s estate and well being. The couple also forced the victim to work
on their farm nude and participate in nude massages while the pair
watched.

After the abuse was discovered by children on a school bus who saw the
residents working in the nude on the couple’s farm, the local authorities
and the Health and Human Services Office of Inspector General launched
an investigation. Subsequently, a Kansas court removed the husband as
the woman’s guardian and the Kansas State Board of Nursing suspended
the wife’s nursing license. In addition, SSA terminated the couple as
representative payees for the six victims receiving Social Security benefits.
In 2006, a federal court sentenced the husband to a prison term of 30 years
for the crimes of involuntary servitude, forced labor and health care fraud.
In 2009, the wife was sentenced by the same court to a prison term of 15
years for the same three crimes. At the husband’s sentencing, the judge
compared conditions at the house to those of a third world prison, and
concluded at the wife’s sentencing that “...but for the sighting by the
children on the school bus, I am firmly convinced that [the group home]
would be in business today.”

The federal court ordered the couple to pay six victims, Medicare, and the
Mennonite Mutual Aid a total of $534,806 in restitution, including $250,000
to be paid to the guardian’s former ward. As of May 2010, the court had
received a total of $170,246 from the couple’s seized and forfeited group
home and $51 that the wife had earned by making license plates while in
prison. The husband, however, had not paid any restitution directly as of
May 2010.
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Case 2: A Missouri taxi cab driver who became the guardian of a retired,
Kansas City antiques dealer with Alzheimer’s disease embezzled more than
$640,000 from his ward and kept him confined in what federal prosecutors
described as a filthy basement wearing a diaper until shortly before his
death. The cab driver became acquainted with the senior while regularly
transporting him from his home to various destinations, including
restaurants and a bank. In July 2003, the antiques dealer fell and hit his
head, requiring a surgically implanted shunt to be put in his head to
control fluid in his brain. Due to his medical condition, he was admitted to
the skilled care section of a nursing home and later transferred to an
independent-living apartment. The cab driver presented himself to nursing
home management as the senior’s caretaker. Federal and local law
enforcement officials, however, depicted the relationship between the cab
driver and antiques dealer as improbable based on the background,
appearance, and values of the two men. They described the cab driver as a
large, foul-mouthed felon convicted of armed robbery and other crimes.
They portrayed the antiques dealer, meanwhile, as a small, fastidious
dresser who hailed from a wealthy family, lived in an exclusive
neighborhood, and kept well-to-do friends. Nevertheless, they said that
with the help of lawyers, the cab driver over time became the legal
representative, guardian, conservator, co-trustee (along with a bank), and
beneficiary of the antiques dealer and his assets. He assumed this control
through the power vested in the legal documents that the parties signed,
although the federal prosecutor said he saw indications that many of the
signatures did not appear to belong to the antiques dealer. Federal and
local law enforcement officials said in an interview that a probate hearing
did not occur because the victim was not a ward of the state and he
appeared to consent to the changes.

The cab driver removed the antiques dealer from the nursing home to the
cab driver’s residence in 2004. About a year later, a Kansas City Police
Department detective received a tip that the antiques dealer was being
exploited. The detective said in her investigative report that she and other
law enforcement officials visited the cab driver’s residence to check on the
antiques dealer. They found him wearing an old knit shirt and a diaper,
confined to a basement isolated from the remainder of the house except
by surveillance camera. He was bedridden, covered with a dirty blanket,
and unable to leave the room. He had no access to a telephone or water.
He was also extremely dehydrated and confused. He died of natural causes
12 days after being removed from the basement at the age of 87. A
subsequent search of the cab driver’s residence revealed new furniture in
almost every room of the home, two large-screen television sets, new
silverware, and new accessories. The detective noted that this area of the
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house was relatively clean. Figure 1 below is a photograph of the half
bathroom the victim was forced to use.

Figure 1: Bathroom Used By Guardianship Abuse Victim

Source: United States Attorney's Office, Western District of Missouri.

An investigation by federal and local law enforcement officials determined
that the cab driver had used his personal and legal guardianship
relationship with the antiques dealer to enrich himself and others. For
example, he purchased a $35,000 Chrysler 300 and a $52,000, burnt orange
Hummer H2 with “Bad to the Bone” emblazoned across the windshield. He
also secured checks to himself and others, some of whom were exotic
dancers. The cab driver was indicted on 16 counts, including felony bank
and mail fraud. In a plea agreement, he admitted to making material false
representations, possessing and negotiating unauthorized forged checks
and instigating improper money gift payments to himself and others. He
also admitted to defrauding financial institutions by misrepresenting or
forging either his authority to write checks or his authority to withdraw
the elderly man’s trust account funds, and/or misrepresenting the use and
purpose of those funds. He was sentenced in October 2008 to 8 years in
federal prison without parole and ordered to pay restitution of $640,820—
none of which has been paid, said the U.S. assistant attorney that
prosecuted the case.
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Case 3: A mentally ill veteran saw his $90,000 inheritance rapidly depleted
in the early to mid 1990s while under the care of an Alaskan professional
guardianship company that later declared bankruptcy amid allegations
that it mismanaged, converted, stole or embezzled at least $454,416 from
its wards. The veteran had served four years in the U.S. Navy before being
honorably discharged in 1966. He developed schizophrenia after leaving
the service, experiencing more than a dozen hospitalizations in Alaska and
stays in a number of VA hospitals in Wisconsin and Illinois. From 1976
onward, however, he participated in various community health programs
in Alaska. After he received his inheritance in 1992, the Alaska Superior
Court appointed a private guardianship company as his conservator. By
1995, the inheritance was gone, but the veteran continued to receive Social
Security benefits and a VA pension. After the veteran intentionally cut his
left wrist, the private company was appointed to be his guardian in
February 1996 as well. The state court held that he was unable to
physically care for himself or manage his money and would always need
supervision.

In December 1996, the Alaska Superior Court ordered a court visitor'” to
report on the company’s handling of the veteran’s assets. The court visitor
found a “disturbing breakdown” of costs and called some of the fees
charged “unheard of,” concluding that the money had been managed in a
“spend down” fashion rather than in a frugal and conscientious manner.
For example, she noted that the company had purchased mental health
support services for the veteran at a rate that was 1500 percent higher than
necessary. She also found improper travel charges, “vague charges for
‘case management services’,” and multiple staff charging for the same
service. The veteran’s conservatorship and guardianship were transferred
to a new private company formed by former employees of the first one,
but after concerns arose about it as well, the Alaska Superior Court made
the veteran a ward of the state’s Office of Public Advocacy (OPA). In 1999,
OPA filed a complaint in state court on behalf of the veteran to recover
money from both private guardianship companies.

"In Alaska, a court visitor is appointed when a petition for guardianship or
conservatorship is filed to investigate involved persons and the situation and recommend
to the court an appropriate resolution. Court visitors are also reappointed every 3 years to
review and report to the court regarding existing guardianship and conservatorship cases.
The state’s Office of Public Advocacy is required by Alaska statute to provide court visitor
services.
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The private company that served as the veteran’s first conservator and
guardian filed for bankruptcy in May 2002. An attorney for the veteran
negotiated a settlement with the bankruptcy trustee for a payment of
$42,500, or less than half of his inheritance. The trustee, however, also
determined that corporate officers and directors mismanaged, converted,
stole, embezzled, over-billed and took through other means an estimated
$454,416 from other wards between about 1998 and 2002. A wards claim
fund was established for that amount to help restore the assets of the
company’s clients. The trustee noted at the time that critical records were
suspiciously destroyed by a fire and a final accounting of the wards’ losses
might never be known. An investigation conducted by a company official
found that the group’s former executive director at the time and an
employee stole from wards in number of ways: writing checks payable to
the company that investigators labeled as “direct theft”; writing checks to
themselves; withdrawing cash; paying corporate credit card bills; and
charging for services not rendered, among other actions.

Case 4: Two women working as public guardians for a county government
in California stole over $97,000 from 20 senior and disabled victims, and
one further used her authority to collect kickbacks from a man she hired
to clean out victims’ homes. " The victims were placed by the court in the
care of the county public guardian’s office, which serves as the guardian of
last resort for individuals who have no family members willing or able to
take care of them. One of the guardians involved in the theft was a
temporary employee of the office, while the other guardian had worked
there for 22 years. The temporary guardian was responsible for removing
checks from the mail for deposit into wards’ accounts, but over a 2 year
period, she stole $90,000 in checks from six clients. The temporary
guardian testified that she stole the funds at the direction of the permanent
guardian, and split the proceeds with her. Among the thefts were $58,470
in monthly pension checks from a retired public school teacher and $2,034
from a retired cook with Alzheimer’s. Even after the temporary guardian
transferred out of the office in June 2004, she continued to cash checks.
Local prosecutors said they were not able to determine whether she
obtained the checks with the assistance of her former co-worker or by
returning to the office to steal from the mail pile, which was kept in an
open area. In January 20006, the temporary guardian pled guilty to felony

18 Staff employed by the Public Guardian’s Office are responsible for making medical and
financial decisions for wards, serving as a representative payee for the wards’ federal
benefits, and taking care of the wards’ personal needs.
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theft from an elder, tax fraud, and embezzlement by a public officer and
was sentenced to five years, four months in prison and ordered to pay
$93,344 in restitution. As of July 2010, she had made $70,000 in restitution
payments. The permanent guardian, whose name was not on the cashed
checks and who denied involvement, was not charged with these crimes.

However, the investigation subsequently broadened to include other
potential charges against the permanent guardian who was convicted in
October 2008 of bribery, theft of public funds, receiving stolen property
and theft from a dependent person. She was sentenced to 9 months in jail
and ordered to pay $9,879 in restitution, but as of July 2010, she had repaid
just $2,420. According to the local prosecutor’s trial brief, the permanent
guardian used clients’ funds to buy herself jewelry, clothing, wigs,
cosmetics, perfume, CDs, and electronic equipment worth $7,000. For
example, using the funds of a wheelchair-bound woman living in a nursing
home, the permanent guardian bought herself $600 of perfume in one
month, depleting the account of a woman who had just $3,000 in assets.
One month later, she was reimbursed for $225 she claimed to have spent
on jewelry for the client, including three pairs of long, dangling pierced
earrings. However, the elderly woman did not have pierced ears and the
earrings were later found in the guardian’s home. Searches of her home
also revealed coins, stamps, televisions, and a DVD player that she had
stolen from other clients, both living and deceased.

In addition to the thefts, the permanent guardian used her position to
enrich herself in other ways. A jury found that the guardian had taken
kickbacks from the man she hired to clean out the houses, in one case
instructing him to bill for a fictitious employee so that she could collect an
additional $1,500. According to the prosecutor and grand jury testimony,
the permanent guardian also used her authority to place several clients in
facilities owned and operated by her friends, even though the facilities
were located almost an hour away and the guardian had previously been
investigated but not charged for taking kickbacks from one of the friends.
The investigator described one of the friend’s nursing homes as “a
complete hellhole” with a stench. When her clients moved into a nursing
facility, the permanent guardian would throw away everything in their
houses, according to the prosecutor, because it was easier than putting the
client’s property in storage. One woman returned from a stay in the
hospital to find that the permanent guardian had disposed of all her
belongings, including her photographs, according to the investigator’s
testimony.
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The thefts and abuse of power in this case were allowed to continue in
part because of poor court oversight of guardianship cases managed by
the Public Guardian’s Office. For example, the office was several years
late in filing annual accountings for some guardianship cases, but a
probate court official told the prosecutor that the court did not have
enough staff to review accountings or even track all its cases. Given the
lack of oversight, it is possible that the thefts extended beyond the 20
identified victims, but no audit was done to determine whether funds had
been stolen from any of the hundreds of other Public Guardian clients.

Case 5: A District of Columbia guardian breached her fiduciary duty by
delegating her responsibilities to her secretary, who embezzled nearly
$50,000 from two elderly wards—one of whom lost her home because of
the guardian’s failure to pay property taxes. The oldest victim was an 83-
year-old who worked for the Merchant Marine during World War II and
spent the rest of her career as a civil servant at the District of Columbia
Department of Human Services, according to federal employment records.
After a probate court determined her to be mentally incapacitated, an
attorney was appointed as both her guardian and conservator. Although
the elderly woman received $1,170" monthly income from both her federal
pension and Social Security benefits, the attorney never applied to become
a representative payee, effectively shielding herself from federal oversight,
SSA and OPM data show. Assisting with the conservatorship was a woman
that the attorney hired as her secretary after representing her in court on
theft charges. The attorney gave most of her conservator responsibilities
to the secretary, including writing and receiving checks on estates, which
a DC court found to be inappropriate. The secretary forged the attorney’s
signature on 34 checks drawn on the victim’s estate account, totaling more
than $42,000 over the course of a year. One of the checks was made out to
a high-end department store; the rest were payable to the secretary
herself.

The secretary embezzled from another victim under the attorney’s care
during the same period, a DC court also found. The 71-year-old-woman
was suffering from alcohol dependency, mild dementia, and schizophrenia.
The attorney served as the court-appointed conservator and the
representative payee for her Social Security benefits. The secretary forged
the attorney’s signature on two checks drawn on the victim’s estate

' The $1,170 represents an averaged total of monthly federal pension and Social Security
benefits for the elderly woman.
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account totaling $5,150, according to a court judgment and a probate
clerk’s memo. One of the checks, in the amount of $3,000, was deposited
into the Merchant Marine’s account, the judgment and memo show, in an
apparent attempt to hide her previous embezzlement. The secretary made
the other check for $2,150 payable to herself. Also, according to a court
judgment, the guardian neglected to collect $39,000 of rental income on
behalf of the victim for over 4 years. In addition, the attorney failed to pay
property taxes on the elderly woman’s home, a probate court complaint
stated, prompting local authorities to auction it and causing her ward to
become homeless. The attorney wrote a letter to probate court officials
prior to the move saying the woman preferred to reside in city shelters.
The attorney also claimed to have hired a social worker to help find her
ward housing, but an attorney for the successor guardian said there was
no evidence that a social worker was ever hired. The guardian also failed
to file the last two required reports with the probate court, and submitted
each of the prior required reports late to the probate court, according to
the successor guardian’s attorney and to the DC probate court.

The secretary later vanished and the attorney said she never saw her
again, according to a DC court judgment. The disappearance did not cause
the attorney to suspect her secretary of any wrongdoing, nor did it lead
her to examine the bank statements that the secretary had maintained. In
the opinion of the court, had the attorney reviewed the bank statements,
she likely would have noticed her secretary’s misappropriations.
Subsequent secretaries identified problems with the account, but the
attorney said she thought they were all incompetent and fired them one
after the other. In letters to the court and the bar, the attorney said the
secretary had been a good, trusted employee and blamed the ward’s bank
for negligence. By the time the court discovered the embezzlement from
the Merchant Marine, the victim had already died. Four years later, the
attorney was finally replaced as representative payee for the other victim’s
Social Security benefits, SSA data show.

In November 2005, a DC court suspended the attorney for violating
professional conduct standards and engaging in misconduct as a result of
her repeated failures to cooperate with disciplinary investigations by Bar
Counsel. The probate court ordered $97,000 in restitution for the two
victims, which was paid by the bond companies that insured the attorney,
except for $27,000 still owed to the latter victim’s estate. The attorney was
not criminally charged but was ordered to comply with Bar Counsel’s
information requests, to show rehabilitation as well as fitness to practice
law, and to reimburse the estates before she could be reinstated to the DC
Bar. Bar records show the attorney was still suspended as of June 2010,
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Undercover Tests
Reveal That Four
States Offering
Certification Failed to
Adequately Screen
Potential Guardians

thus indicating her continued failure to meet the full conditions of
reinstatement.

Many of the guardians in our case studies had a poor track record of
managing finances or a criminal background, yet courts failed to identify
these warning signs before appointing them to care for vulnerable seniors.
Certification programs are intended to provide assurance that a guardian
is qualified to fulfill their role or, according to one certifying organization,
is “worthy of the responsibility entrusted to him or her.” Thirteen states
have a guardian certification program. In 11 states, certification is
mandatory for some professional guardians and in two states, certification
is optional for professional guardians. However, our investigation found
that an individual with a poor credit history or a criminal using a fake
identity can easily gain certification in the four states we tested. Utilizing
two fictitious identities, we obtained guardianship certification from New
York and North Carolina and met guardianship certification requirements
for Illinois and Nevada.”

One of our fictitious applicants had a credit report that showed $30,000 in
outstanding debt, a repossessed car and a credit score of 528. None of the
courts or certification organizations in our tests; however, checked the
applicant’s credit history. Some states require a guardian to obtain a bond
to protect against the misappropriation of a ward’s assets. According to
one official, many bonding companies check the applicant’s credit history
before the guardian can obtain the bond. However, as our case studies
demonstrate, the courts do not always verify that the guardian is bonded.
An individual who is financially overextended is at higher risk of engaging
in illegal acts to generate funds. In addition, none of the certifying
organizations verified our applicants’ fingerprints or discovered that the
Social Security number used by one fictitious applicant belonged to a dead
person. This creates the risk that people with criminal convictions could
steal a Social Security number and conceal their pasts to become certified
guardians.” The certification organizations we tested also did not verify
the academic and professional credentials submitted by our fictitious

* These certification programs were administered by the nonprofit Center for
Guardianship Certification (Illinois, Nevada), the nonprofit North Carolina Guardianship
Association, and the New York Office of Court Administration.

?! Certification programs in 6 of the 13 states conduct fingerprint background checks to
verify an applicant’s identity.
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applicants. Our undercover tests call into question the ability of these state
certification programs to effectively prevent criminals and individuals with
bad credit from gaining control over the lives and assets of vulnerable
seniors. Table 2 summarizes the results of our investigation.

|
Table 2: Results of Undercover Tests of State Certification Processes

State Certification steps Results of undercover tests

lllinois In lllinois, only politically «  We applied for guardianship certification from a national association using
appointed guardians are fictitious names and background information. Certifying organization did not
required to obtain certification; require Social Security numbers or other identifying information.
however, any prospective «  Certifying organization did not verify the educational or professional
guardian is eligible tobe credentials we claimed and did not conduct background checks or credit
certlflt_ad. To obtain certification, checks on our fictitious applicants.
guardlan§ must.. «  Our fictitious applicants passed the National Certified Guardian Examination in
+  Register with the Center for March 2010. Exam proctor asked to see photo identification, but did not

Guardianship Certification identify our bogus driver’s licenses.
+  Pass National Certified « lllinois court officials told us they do not generally conduct criminal background
Guardian Examination checks on guardians_

Nevada In Nevada, only private «  We applied for guardianship certification from a national association using
professional guardians with 3 or fictitious names and background information. Certifying organization did not
more unrelated wards are require Social Security numbers or other identifying information.
required to obtain certification; . Certifying organization did not verify the educational or professional
however, any prospective credentials we claimed and did not conduct background checks or credit
guardian is eligible to be checks on our fictitious applicants.

C?JQLZ?;H STrguoSt:.taln certification, Our fictitious applicants passed the National Certified Guardian Examination in
' arc . Exam proctor asked to see photo identification, but did not
9 ) . March 2010. E ked hoto identification, but did
«  Register with the Center for identify our bogus driver's licenses.
Guardlan§h|p Certlflf:atlon « Nevada court officials told us they do not generally conduct criminal
+  Pass National Certified background checks on guardians.
Guardian Examination
New York In New York, all professional «  We registered for the training course using fictitious names. We were not

guardians must obtain
certification prior to appointment.

To obtain certification, guardians
must:
» Register for training

« Attend a 1 day training
course

«  Complete an application
listing Social Security
number, educational and
professional background

asked to prove our identity before training began.

In April 2010, we successfully completed the training, which did not include
any tests to assess our comprehension of the subject matter.

We submitted a four page form that included Social Security numbers and
other identifying information for our fictitious applicants, but New York courts
did not conduct background or credit checks on them.

Courts also did not verify fictitious educational and professional credentials of
our fictitious applicants.

Both of our fictitious applicants became certified guardians in New York.
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State Certification steps Results of undercover tests

North Carolina North Carolina does not require *  We registered to take the state exam using fake educational and professional

guardians to obtain certification; backgrounds and North Carolina addresses.

however, the North Carolina «  Certifying organization did not require Social Security numbers or other
Guardianship Association identifying information and did not conduct background checks or credit
(NCGA,) offers a state checks on our fictitious applicants.

certlflcaltlon e>.(a.1m.. «  Certifying organization did not verify the educational or professional

To obtain certification from credentials we claimed.

NCGA, guardians must: - Exam proctor verified the photo identification of one applicant, but did not ask

+ Register with NCGA to see photo identification for the other.

«  Pass North Carolina «  We passed the North Carolina state exam in May 2010 and our fictitious
Guardianship Competency applicants received badges attesting to their status as certified guardians 2
Exam weeks later.

«  Certifying organization officials told us they do not conduct criminal
background checks on their guardians.

Source: GAO.

Illinois and Nevada. Illinois and Nevada require certain guardians® to
obtain certification through the Center for Guardianship Certification
(CGCQC), a private nonprofit that offers national guardian certification. We
submitted applications to the organization using two fictitious identities
with driver’s licenses from Virginia. We also listed fake educational and
professional backgrounds for our applicants, which the certifying
organization did not verify. For example, one applicant claimed to have a
law degree and almost 3 years experience as a guardian, while the other
claimed 3 years of experience as a guardian at a nonexistent guardianship
firm. Both applicants studied for and passed the National Certified
Guardian Examination, which covers guardianship ethical principles and
best practices. After the exam, a proctor asked to see the photo
identifications of our fictitious applicants, but failed to recognize them as
bogus driver’s licenses. Once we passed the test, the names of our
fictitious applicants were listed on the organization’s website as nationally
certified guardians. Passing the national exam is the sole requirement to
be a certified guardian in Illinois and Nevada. Officials in both states told
us that local courts do not conduct background or credit checks,
indicating that each of the two fictitious guardians could have been
appointed by a court in those states with no further screening.

% Nlinois requires politically appointed guardians to obtain certification. Each county in
[llinois has a public guardian appointed by the governor to serve wards in that county if
appointed by the court. With the exception of Cook County, public guardians are not state
employees and may make their living as a guardian or in some other line of work. Nevada
requires guardians with three or more unrelated wards to obtain certification.
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New York. In New York, applicants for certification are required to attend
a 7-hour training course. We registered for the training course using the
same two fictitious identities we did for CGC, which the training provider
did not verify by requiring participants to present picture identification.
The training class covered topics such as legal duties and responsibilities,
ethics, and mandatory visits, but did not include a test to determine
whether students understood the material. At the end of the course, both
of our fictitious applicants received a Certificate of Attendance, enabling
them to register with the New York Office of Court Administration (OCA).
We registered using fictitious names, addresses, and Social Security
numbers of our fictitious applicants, but OCA did not use this information
to conduct a criminal background or credit check. In addition, OCA did
not verify the personal, educational, and professional backgrounds of our
fictitious applicants before listing them on the New York Unified Court
System’s Web site as certified guardians eligible to be appointed in up to
five counties. New York law prohibits an individual who has a prior felony
conviction or has been convicted of a misdemeanor in the past 5 years
from serving as a guardian. However, court officials told us that courts do
not conduct a criminal background check on certified guardians before
they are appointed and instead rely on the guardian to disclose their prior
convictions.

North Carolina. North Carolina does not require guardians to be
certified; however, the North Carolina Guardianship Association (NCGA)
offers certification to North Carolina guardians. To obtain certification,
applicants must pass the North Carolina state guardianship exam. We
applied to NCGA using the same fake educational and professional
backgrounds as in the other states and North Carolina addresses. NCGA
did not conduct a criminal background or credit check, and did not verify
our applicants’ professional credentials. We studied for and passed the
North Carolina Guardian Competency Exam, which covers guardianship
laws and regulations in North Carolina, under the names of our fictitious
applicants. Before the start of the exam, the proctor asked to see the
photo identification for one of our fictitious applicants, but failed to
recognize it as bogus Virginia driver’s license. Additionally, the proctor
failed to check the photo identification of our second fictitious applicant.
Once we passed the test, the names of our fictitious applicants were listed
on the NCGA’s Web site as certified guardians. They also received
identification badges attesting to their status. While North Carolina does
not require guardians to be certified, according to NCGA officials,
certification is held in high regard by the courts because it helps the
guardian prepare for their role. However, NCGA officials told us that they
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do not perform criminal background checks or credit checks on
applicants.

As agreed with your office, unless you publicly announce the contents of
this report earlier, we plan no further distribution until 30 days from the
date of this letter. We will then send copies of this report to the
Commissioner of Social Security, the Director of the Office of Personnel
Management, and the Secretary of Veterans Affairs. In addition, the report
is available at no charge on the GAO Web site at http:/www.gao.gov.

Please contact me at (202) 512-6722 or kutzg@gao.gov if you have any
questions concerning this report. Contact points for our Offices of
Congressional Relations and Public Affairs may be found on the last page
of this report.

Sincerely yours,

gy D AL

Gregory D. Kutz
Managing Director
Forensic Audits and Special Investigations
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Appendix I: Scope and Methodology

To verify whether allegations of guardian abuse, neglect, or exploitation
are widespread, we interviewed state investigators, attorneys, advocates
for senior citizens, and family groups; reviewed past cases of abuse
disclosed publicly on databases such as WestLaw, Public Access to Court
Electronic Records (PACER) and LexisNexis; reviewed federal and state
court documents related to criminal and civil litigation; and sought leads
from state investigators, attorneys, and senior citizen advocacy groups.
Except for the case studies discussed below, we did not attempt to verify
the facts related to the allegations we reviewed nor can we use
information gathered from the case studies to project to or characterize all
court appointed guardianships.

To select our case studies, we searched for instances of guardianship
abuse in which there was a criminal conviction or finding of civil or
administrative liability in the last 15 years, though in some cases the abuse
began much earlier. As part of the selection process, we focused on cases
involving professional guardians, guardianship agencies caring for
multiple incapacitated people or egregious cases of abuse by family
members or other individuals serving as guardians. In addition, we
considered factors such as geographic location, number of victims
affected and whether the financial abuse involved federal funds.
Ultimately, we selected 20 cases from 15 different states and the District of
Columbia for further review. To the extent possible, we conducted
interviews with related parties, including state and local court officials,
victims, family members of victims, advocacy groups, and professional
guardian certification organizations. Further, where applicable, we
reviewed police reports, court investigations, financial records, and
professional guardian disciplinary files. We also conducted searches to
determine whether the abusive guardians in our case studies had previous
criminal histories or financial problems, and we contacted probate courts
to determine whether they are still serving as guardians today. In our case
studies, we identified vulnerabilities in court oversight of guardianships,
but we did not examine whether state laws and regulations have changed
since the abuse occurred. To determine whether these guardians
continued to receive federal benefits on behalf of their victims or others,
we analyzed databases and case files from the Social Security
Administration (SSA), Department of Veterans Affairs (VA), and the Office
Performance Management (OPM). Further, we conducted interviews with
the SSA, VA and OPM officials responsible for oversight of representative
payees to gather information about the agencies’ policies and procedures
for appointing, overseeing and disciplining representative payees.
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To test the guardianship certification process, we identified states that
have certification programs or require their guardians to obtain
certification. Once we identified these states, we reviewed the current
state statutes and legislation and the requirements necessary for obtaining
certification. Using counterfeit documentation and fictitious educational
and professional histories, GAO investigators created two fictitious
identities. One identity used the Social Security number of a deceased
individual and the other had a credit history showing thousands of dollars
of debt and a very low credit score. Using these two identities, we applied
to take the guardianship competency exams required for Illinois, Nevada,
and North Carolina and guardianship training in New York in order to
complete the certification requirements in these four states. We selected
these four states based on potential vulnerabilities in the states’
background checks and our ability to complete certification requirements
within the timeframe of our investigation. For example, we selected states
that did not conduct background checks with fingerprints, which provide
more assurance of an applicant’s identity than background checks without
fingerprints. In addition, a fingerprint background check could potentially
have identified our investigators. We did not test states in which applicants
were required to spend multiple days attending training classes or states
that had no scheduled examinations for guardians between December
2009 and May 2010. To meet the different states’ requirements for
certification, we took the National Certified Guardian Exam, a state-based
certification exam, and completed a one-day guardianship training. We
posed as family members and sent emails to court officials to determine
what background or credit checks courts conduct on applicants for
certification.
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The following list provides an overview of specific issues involving state
laws in the 15 states and the District of Columbia, in which our case
studies occurred.

Alabama

Provides - “The court shall exercise [its’] authority ... so as to encourage
the development of maximum self-reliance and independence of the
incapacitated person...” Ala. Code § 26-2A-105, (2009).

Provides - guardian required to report the condition of the ward and the
ward’s estate as ordered by the court on petition of any person interested
in the ward’s welfare. Ala. Code § 26-2A-78(b) (5), (2009).

Alaska

Provides - that a full guardian of an incapacitated person has the same
powers and duties respecting the ward that a parent has respecting an
unemancipated minor child. Alaska Stat. § 13.26.150(c), (2009).

Provides - guardian is to file a report with the court 90 days after
appointment and then annually. The report is to include the wards present
mental and physical condition, changes in capacity, services being
provided and any significant actions taken by the guardian as well as a
financial accounting. Guardian is to file an additional report should the
court order it, the guardian is removed or terminated or there is a
significant change in the wards condition. Alaska Stat. §§ 13.26.117 &
13.26.118; (2009).

Provides - incapacitated person retains all rights except those expressly
limited by court order. Alaska Stat. §§ 13.26.090 & 13.26.150(c) (4), (2009).

Arizona

Provides -“In exercising its appointment authority ... the court shall
encourage the development of maximum self-reliance of the incapacitated
person.” Ariz. Rev. Stat. Ann. § 14-5304, (2009).

Provides - the guardian is to submit a written report to the court annually
that addresses any major changes in the wards physical or mental
condition, a summary of the services provided by the guardian and the
date the ward was last seen by a doctor or nurse practitioner. Ariz. Rev.
Stat. Ann. § 14.5315, (2009).

California

Provides - a distinction between guardians and conservatorships, generally
limiting guardians to unmarried minors. As to conservatorships California
provides “A limited conservatorship ...shall be designed to encourage the
development of maximum self-reliance and independence of the
individual...” Cal. Civ. Prac. & Trust Proc. § 25:14, (2009) and Cal. Prob.
Code § 1801(d), (2009).

Page 31 GAO-10-1046 Guardianships





Appendix II: Summary of State Laws Related
to Guardianships

Provides - court shall review six months after appointment of conservator
and also one year after appointment, thereafter annually. Cal. Prob. Code.
§ 1850(a) (1) & (2), (2009).

Provides - conservator recommends for or against disqualification from
voting. Cal. Welf. & Inst. Code § 5357(c) (2009).

Colorado

Provides - “The court, whenever feasible, shall grant to a guardian only
those powers necessitated by the ward’s limitations and demonstrated
needs and make appointive and other orders that will encourage the
development of the ward’s maximum self-reliance and independence.”
Colo. Rev. Stat. Ann. § 15-14-311(b)(2), (2009).

Provides - within 60 days after appointment guardian is to report to the
court in writing on the condition of the ward, guardian’s personal care
plan for the ward, accounting of money and assets in guardian’s control.
Thereafter guardian is to report annually. Colo. Rev. Stat. Ann. § 15-14-317,
(2009).

Connecticut

Provides - “The court may assign to a limited guardian the custody of the
ward for the purpose of exercising any, but not all, of the following limited
duties and powers, in order to assist the ward in achieving self-reliance:
(1) To assure and consent to a place of abode outside the natural family
home, (2) to consent to specifically designed educational, vocational or
behavioral programs, (3) to consent to the release of clinical records and
photographs, (4) to assure and consent to routine, elective and emergency
medical and dental care, and (5) other specific limited powers to assure
and consent to services necessary to develop or regain to the maximum
extent possible the ward’s capacity to meet essential requirements.” Conn.
Gen. Stat. Ann. § 45a-677(d), (2009).

Provides — such annual reports shall include significant changes in the
capacity of the ward, services provided to the ward, significant actions
taken by the guardian, significant problems encountered by the guardian
and whether such guardianship should continue. Conn. Gen. Stat. Ann. §
45a-677()&(g), (2009).

Provides - no patient hospitalized or treated in a public or private facility
for psychiatric disabilities shall be deprived the right to vote unless such
patient has been declared incapable. Conn. Gen. Stat. Ann. § 17a-541,
(2009). A guardian or conservator may file a petition to determine such
individual’s competency to vote. Conn. Gen. Stat. Ann. § 45a-703, (2009).

District of Columbia

Provides - “The court shall ...encourage the development of maximum self
-reliance and independence of the incapacitated individual.” D.C. Code
Ann. § 21-2044, (2009).
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Provides - guardian to report in writing to the court semi-annually on the
condition of the ward and of the ward’s estate. D.C. Code Ann. §
21.2047(a)(5), (2009).

Iowa

The law is silent on how much self-reliance to place with the ward.
Provides - guardian to file initial report within 60 days of appointment
thereafter annually. Report to include condition of the ward, activities,
living arrangements, services, visits, etc. lowa Code Ann. § 633.669, (2009).
Provides - if court appoints a guardian based on mental incapacity court
shall make separate determination as to ward’s competency to vote. lowa
Code Ann. § 633.556, (2009).

Kansas

Provides - “A guardian shall exercise authority only as necessitated by the
ward’s limitations.” Kan. Stat. Ann. § 59-3075, (2009).

Provides - guardian to file written report annually in such form as the
court may require. Kan. Stat. Ann. § 59.3083, (2009).

Missouri

Provides - The court “shall design the guardianship so as to encourage the
development of maximum self-reliance and independence in the
individual.” Mo. Ann. Stat. § 475.080, (2009).

Provides - guardian to file report annually addressing number of contacts
with the ward, date last seen by a doctor and the purpose, any major
changes in the physical or mental condition of the ward and the need for
continuation of guardianship. Mo. Ann. Stat. § 475.082, (2009).

Provides — no person who has a guardian of his estate or person by reason
of mental incapacity shall be entitled to vote. Mo. Const. art.VIII, § 2.

New Hampshire

Provides - “No person shall be deemed incompetent to manage his affairs,
to contract, to hold professional, occupational, or motor vehicle driver’s
licenses, to marry or to obtain a divorce, to vote, to make a will or to
exercise any other civil right solely by reason of that person’s admission to
the mental health services system.” N.H. Rev. Stat. Ann. § 135-C:56, (2009).
Provides - guardian to file an annual report with the court within 90 days
after the anniversary date of the guardian’s appointment addressing
medical condition, major hospitalizations, care and treatment, services,
and living conditions of ward and need for continuation of guardianship.
N.H. Rev. Stat. Ann. § 464-A:35, (2009).

Provides — no deprivations “except as provided by law,” which includes
the right to vote. N.H. Rev. Stat. Ann. §135-C:56, (2009).

New York

Provides - “Any guardian appointed under this article shall be granted only
those powers which are necessary to provide for personal needs and/or
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property management of the incapacitated person in such a manner as
appropriate to the individual and which shall constitute the least
restrictive form of intervention...” N.Y. Mental Hyg. Law § 81.02, ((2009).
Provides - guardian to file initial report within 90 days of appointment by
the court, thereafter annually in the month of May. The report shall be in a
form prescribed by the court and shall include any major changes in the
physical or mental condition of the ward, statement by a physician,
psychologist, nurse clinician, or social worker or other person who last
examined the ward, resume of activities and need to continue. N.Y. Mental
Hyg. Law §§ 81.30 & 81.31, (2009).

North Carolina

Provides - “To the maximum extent of his capabilities, an incompetent
person should be permitted to participate as fully as possible in all
decisions that will affect him.” N.C. Gen. Stat. 35A-1201.

Provides - “If the clerk determines that the nature and extent of the ward’s
capacity justifies ordering a limited guardianship, the clerk may do so.”
N.C. Gen. Stat. 35A-1212.

Provides that the guardian shall file an initial status report within 6 months
after being appointed followed by a second status report within one year,
thereafter annually. N.C. Gen. Stat. 35A-1242.

Oklahoma

Provides - “[T]he court shall ... encourage the development of maximum
self-reliance and independence of the incapacitated or partially
incapacitated person...”.Okla. Stat. Ann. tit. 30, § 1-103, (2009).

Provides - guardian to file at least annually and address significant changes
in the capacity of the ward, services provided, significant actions taken by
guardian, problems encountered, and should appointment be continued.
Okla. Stat. Ann. tit. 30, §§ 4-303, 4-305 & 4-306, (2009).

Provides — person adjudged incapacitated shall be ineligible to register to
vote. OKla. Stat. Ann. tit. 26, § 4-101, (2009).

Texas

Provides - “[T]he court shall design the guardianship to encourage the
development or maintenance of maximum self-reliance and independence
in the incapacitated person.” Tex. Prob. Code Ann. § 602, (2009).

Provides - guardian to file written report annually that addresses living
arrangements, guardian visits, physical and mental health, unmet needs of
the ward. Texas Prob. Code Ann. § 743, (2009).

Washington

Provides - “The legislature recognizes that people with incapacities have
unique abilities and needs, and that some people with incapacities cannot
exercise their rights or provide for their basic needs without the help of a
guardian. However, their liberty and autonomy should be restricted

Page 34 GAO-10-1046 Guardianships





Appendix II: Summary of State Laws Related
to Guardianships

through the guardianship process only to the minimum extent necessary
to adequately provide for their own health or safety, or to adequately
manage their financial affairs.” Wash. Rev. Code Ann. § 11.88.005, (2009).
Provides - guardian to file report with court annually that addresses ward’s
medical and mental status, activities, changes in functional abilities, and
identifies professionals who have assisted. Wash. Rev. Code Ann. §
11.92.043, (2009).

Provides - assignment of guardianship for incapacitated person does not
result in loss of voting rights unless court determines person incompetent
for purposes of voting. Wash. Rev. Code Ann. 11.88.010(5), (2009).
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Table 3 provides a summary of ten additional case studies in which
guardians abused, neglected or financially exploited their victims.

Table 3: Additional Cases of Abuse, Neglect and Financial Exploitation by Guardians

Date of conviction,
settlement, plea
agreement, or
Case Victim finding of liability Guardian / state

Case details

11 80 year old man February 1998 Attorney /
Oklahoma

An attorney took $37,000 from the victim’s account, using
some of the funds to buy into a get-rich-quick scheme
with a bank in Nigeria.

According to the Oklahoma Supreme Court ruling, the
attorney shared a law practice with his father, who had
become incapacitated.

The attorney had borrowed money to pay his debts.
When he heard about a bank in Nigeria promising $28
million for assistance setting up a corporation, he
believed it was the solution to his financial problems.

When the Nigerian scammers asked him to send money,
the attorney took his incapacitated father to the bank and
had him withdraw money from the account of one of his
wards. The attorney sent the funds to Nigeria.

The attorney resigned from the Oklahoma Bar in 1998
after it was discovered that he taken funds from a
guardianship account for his own use.

In 2007, he applied for reinstatement to the Bar, claiming
to have been rehabilitated through an organization he
founded to help lawyers with character problems. He was
readmitted and is now free to practice law and accept
guardianship cases in Oklahoma.
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Case Victim

Date of conviction,
settlement, plea
agreement, or

finding of liability Guardian / state  Case details

12

71 year old
woman with
Alzheimer’'s

August 1996 Attorney / .
Oklahoma

An attorney converted $175,000 from an elderly woman’s
estate, but later testified that he had caused her no harm.

According to relatives, the victim had no children and
lived frugally all her life. She asked a partner in a local
law firm to be her conservator because she did not trust
her brother, who had a gambling problem, to protect her
assets.

An audit found that the attorney converted $44,600 for
his income taxes, $39,000 in checks payable to himself
and $1,600 for his international phone bills.

The audit also showed monthly payments of between
$225 and $630 to the victim’s brother and his wife for 7
years. Relatives said the attorney allowed the brother to
move into the victim’s house and paid his bills out of the
victim’s estate, even though the victim had sought a
conservator to protect her estate from her brother.

Court records show that the attorney did not file a single
annual accounting with the courts in ten years as
conservator, and his final accounting omitted numerous
unauthorized payments to himself. He admitted to the
woman’s relatives that he had paid himself whatever he
felt he deserved in conservator’s fees.

In 1996, the attorney received a 5 year deferred
sentence for embezzlement by a trustee, an unusually
light sentence for such a large loss, according to the
prosecutor.

The attorney only paid $7,000 in restitution himself; his
father, and later his fiancée, paid a total of $78,000 on
his behalf. The remaining $90,000 identified by the audit
had not been repaid by 2007, when he applied for
reinstatement to the Bar.

The guardian’s petition for reinstatement to the Bar was
denied in October 2007. The court disagreed with his
contention that the victim never suffered because “she
always was provided for,” finding that the attorney had
violated her trust “when it mattered most.”
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Date of conviction,
settlement, plea
agreement, or

Case Victim finding of liability Guardian / state  Case details
13 84 year old WWII  April 2004 Attorney / North +  Afederal indictment accused the guardian of embezzling
veteran Carolina $332,730 over a 14 year period, during which he was

allowed to continue serving as a guardian despite clear
indicators of fraud.

«  The victim had been a ward of the court since his
discharge from the military in 1946, according to the
indictment. The guardian was the former president of the
county bar association

«  The guardian wrote checks to himself from the victim’s
estate and cashed a CD worth $163,000 for his personal
benefit, according to the indictment. He also filed false
accountings with the court and the VA to cover up his
misappropriations. For example, he certified that the
victim’s bank balance was $356,142, when in fact the
account had been depleted to $21,792.

« The guardian also deposited the victim’s funds into
guardianship accounts for other wards to disguise his
misappropriations from these individuals, according to
the federal indictment.

» Despite two suspensions of VA benefits for failure to file
accountings, he was allowed to continue serving as the
victim’s guardian and representative payee.

« After pleading guilty, the guardian served a 51 month
prison sentence with 3 years parole according to his
federal sentencing. As of June 2010, he had paid $3,112
of the $467,000 in court ordered restitution.
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Case Victim

Date of conviction,

settlement, plea

agreement, or

finding of liability Guardian / state

Case details

14

81 year old man,
mentally
incapacitated

May 2008 Court appointed
guardian /

Texas

The guardian, who was the victim’s son, admitted to
misappropriating some of his father’s veterans’ benefits
for his own benefit, which a federal prosecutor contended
was more than $300,000.

For example, according to the federal prosecutor, within
a two-year period, the guardian used his father’s estate
to write himself $32,130 in “business loans” and
$201,483 in promissory notes. He used the proceeds of
these supposed loans for his own personal benefit.

In 2006, the local county court that appointed the
guardian filed a court motion seeking to remove the
guardian for failing to reimburse the funds that he took
from the victim’s estate. The motion was later transferred
to a local district court, which ultimately dismissed this
motion in 2008 for lack of prosecution. As of June 2010,
neither the county nor district courts have formally
terminated the guardian.

In 2008, a federal court sentenced the guardian to 2
years and 6 months in federal prison, 3 years supervision
upon his release, and ordered him to pay more than
$272,800 in restitution. As of June 2010, the guardian
had only paid back $17,689 in restitution, according to a
federal court, and still owes $255,112 in restitution.
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Case Victim

Date of conviction,
settlement, plea

agreement, or

finding of liability Guardian / state

Case details

15

90 year old
woman with
dementia

February 2000

Licensed
healthcare
practitioner /
Arizona

A niece misappropriated $235,561 from her aunt’s
estate, according to an Arizona court. Although a plea
agreement prohibited her from managing the victim’s
finances as a guardian in Arizona, the agreement stated
that she would be allowed to continue to manage the
victim’s well-being as a guardian in California.

An Arizona court found that within a three-year period,
the niece took hundreds of thousands of dollars from
aunt’s estate to give loans and pay for unauthorized gifts
to her children.

The niece’s attorney documented these transactions in
two annual accountings that were submitted to the court,
but the attorney never attempted to stop her or notify the
court about her improprieties.

One annual accounting filed with the Arizona court
documents that she managed $18,000 of the victim’s
SSA benefits in just one year. According to SSA data, the
guardian was terminated as the victim’s payee, but not
for misuse, indicating that the abuse was not
communicated to the SSA.

The niece was given 3 years probation and ordered to
make full restitution. However, she only repaid $45,561
and her insurance company paid the remaining
$190,000.

A state prosecutor stated that the victim moved to
California, where she had no other relatives to care for
her. Because of this, the niece’s plea agreement stated
that she would be permitted to serve as the victim’s
guardian in California, provided she had no authority over
the victim’s finances there.
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Case Victim

Date of conviction,
settlement, plea

agreement, or

finding of liability

Guardian / state

Case details

16

74 year old
mentally
incapacitated man

October 2007

Victim’s son /

New Hampshire

The victim’s son misappropriated $137,206 from his
father, fled to American Samoa and escaped punishment
for his actions.

Despite criminal charges of marijuana possession and
disobeying a police officer, he was allowed to continue as
guardian.

After the guardian quit his job and divorced his wife, he
sought court permission to relocate his father to
American Samoa and borrow $90,000 from the estate to
finance a new business and marry his Samoan girlfriend,
according to a court judgment and interviews. The court
denied both requests.

The court removed him as guardian and ordered him to
file a final accounting. Instead, the guardian fled the
country with thousands from his father’s estate. The bond
company repaid the estate and obtained a default
judgment against the guardian totaling $203,510.

According to the bond company’s attorney, the guardian
never faced criminal charges. Investigators hired by the
company said they tracked the guardian to Pago Pago,
American Samoa where he draws Social Security
disability due to an injury sustained from falling out of a
banana tree. In July 2009, a Samoan court ordered the
guardian to pay back the bond company in $300 monthly
payments. As of June 2010, the guardian has paid
$3,300.

17

89 year old
incapacitated
woman

July 1995

Court appointed
guardian /

Alabama

An Alabama court found that a guardian’s negligence
enabled her attorney to embezzle almost $53,000 from
the ward’s estate.

The guardian testified that her attorney directed her to
use a cashier’s check to withdraw all the funds in the
victim’s account, approximately $53,000, and endorse
the check over to him. He claimed that he would deposit
the sum into an account with a higher interest rate.

After the attorney’s death, the guardian said that she
discovered that he had taken the funds for his own
personal use.

In July 1995, the Alabama court held the guardian liable
for the attorney’s actions because she never demanded
to see the attorney’s bank statements, but instead
believed that the attorney was taking care of all the
guardianship duties for which she was responsible.

As a result of the guardian’s negligence, the guardian’s
surety paid $61,472 in restitution, and the guardian paid
nothing.
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Date of conviction,
settlement, plea
agreement, or

Case Victim finding of liability Guardian / state  Case details

18 80 year old September 2008 Victim’s niece / + A niece misappropriated more than $150,000 from her
woman with Arizona elderly aunt’s estate.
dementia «  The niece was appointed as guardian less than 5 years

after filing for Chapter 13 bankruptcy twice and being
arrested numerous times for and pleading guilty to
issuing numerous bad checks. Further, the court
appointed her despite the victim’s attorney’s objection
due to his belief that the guardian was not close to her
aunt.

. Further, the guardian received court permission to sell
the victim’s ranch to pay for her medical bills, provided
that she would obtain a bond to protect the victim’s
estate. The guardian, however, was unable to obtain the
required bond due to poor credit and a prior bankruptcy,
information she had disclosed to the bonding company
before.

«  After the sale, the guardian misappropriated $150,000
from the victim’s estate, according to an Arizona court,
leaving the victim in danger of losing her housing and
medicine, according to her court-appointed attorney.

«  SSA data shows that the niece served as the aunt’s
representative payee, giving her access to the victim’s
Social Security benefits. In 2005, an Arizona court held
the niece’s insurance company liable for her actions.

o The court ordered $198,721 in restitution against the
guardian, for which the surety was held liable and paid.
In addition, the court ordered that “treble damages” be
awarded because the guardian breached her fiduciary
duties to the victim, thereby increasing the total
restitution amount to $596,165, amounting to three times
the amount for which the surety was held liable. As of
May 2010, the guardian has failed to pay the remaining
$397,443 in restitution that is due.
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Case Victim

Date of conviction,

settlement, plea

agreement, or

finding of liability Guardian / state

Case details

19

92 year old victim,
with significant
memory loss and
limited judgment

May 2009 Attorney /
New York

A New York attorney manipulated his elderly and
mentally incapacitated client into revoking her trust in
order to generate nearly $74,000 in excessive fees for
himself.

The New York Supreme Court found that the guardian
convinced the victim to appoint him as her trustee, power
of attorney and health care proxy. Just two months later,
her doctor found that she had limited judgment due to
memory loss and was vulnerable to financial exploitation.

The attorney had the victim to revoke her trust,
generating $74,000 in excessive commissions and fees
for himself, and convinced the court that the victim had
revoked the trust voluntarily, despite the doctor’s
diagnosis that she had impaired judgment.

The court recommended that it could either appoint the
attorney to serve as the victim’s guardian, or allow the
attorney to continue to serve as the victim’s trustee
instead. However, in the end, it allowed both to occur,
appointing the attorney to serve as the victim’s guardian,
and permitting the revocable trust to continue.

Then, the attorney had the victim to revoke her trust,
generating $74,000 in excessive commissions and fees
for himself, and convinced the court that the victim had
revoked the trust voluntarily, despite the doctor’s
diagnosis that she had impaired judgment.

He later sought to terminate the guardianship, requesting
more than $27,000 in additional guardianship
commissions and legal fees, which the court denied as
excessive. In May 2009, the court denied these fees
because he had already “collected nearly every
conceivable fee” from the woman'’s estate.

According to the guardian’s final accounting, the SSA,
unlike the court that appointed the guardian, was not
made aware of the victim’s death before it had already
paid hundreds of dollars in Social Security benefits to the
guardian, months after the victim died.
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Date of conviction,
settlement, plea
agreement, or

Case Victim finding of liability Guardian / state  Case details
20 15 elderly victims  December 2001 Professional « A professional guardianship agency responsible for 59
guardian agency / incapacitated wards was found to have committed
Washington “persistent and repeated” guardianship reporting
violations.

« A court appointed guardian ad litem found that the
professional guardian agency failed to notify the court
that 7 of its wards had passed away, and in one of these
cases the court was not notified until 2 years after the
ward’s death.

« In addition, the agency had no system in place to remind
them when mandatory annual accountings were due and
instead waited for an overdue notice from the court to
submit reports.

« The agency was found to be non-compliant in 15 cases.
The guardian ad litem recommended the agency to
continue to limit the number of wards under its care and
regain compliance within 30 days.

« The agency came into compliance and Certified
Professional Guardian Board records indicate that the
guardian agency continues to operate today with 42
wards.

« The agency currently acts as representative payee for 28
wards.

Source: GAO.
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Table 4 below provides a summary of the state certification requirements.

Table 4: Summary of State Certification Requirements

Type of program  Fingerprint

offered / background
requirements apply check/ Exam /
State to credit checks training requirements  Other requirements
Alaska » License « Yes «  National exam® Professional Guardians / Conservators must:
+ Private « No « No « Be 21 years of age
grofeg,_snor)al « Have two or more years of professional
uardian client casework experience or a least an
Conservator

associate degree in human services,
social work, psychology, sociology,
gerontology, special education; or has six
months’ employment experience in a
position involving financial management,
or has at least an associate’s degree in
accounting

«  Must be certified by the Center for
Guardianship Certification
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Appendix IV: Summary of State Certification
Requirements

Type of program Fingerprint

offered / background
requirements apply check/ Exam/
State to credit checks training requirements  Other requirements
Arizona + License « Yes - State exam Fiduciaries must:
«  Fiduciaries e Yes »  Must attend and « Be 21 years of age
(Guardians and complete asession | gg S citizens
Conservators) on the roles and i
responsibilities of « Not be a convicted felon
the certified » Not have been civilly liable in an action
professional that involved fraud, misrepresentation,
fiduciary material omission, misappropriation, theft

or conversion;

»  Must possess one of the following: a high
school degree or GED equivalent and 3
years experience as a guardian,
conservator or personal representative; a
bachelor degree and 1 yr of experience as
a guardian, conservator, or personal
representative, a high school degree or
GED equivalent and a certificate of
completion from a paralegal program and
2 years experience as a guardian,
conservator, or personal representative; a
high school degree or GED equivalent and
a certificate of completion from an
accredited educational program designed
to qualify a person as a fiduciary and 2
years work experience as a guardian,
conservator, or personal representative; a
juris doctorate degree and currently
admitted to practice law, active and in
good standing; a high school degree or
GED equivalent with evidence of an
appointment as a foreign fiduciary and 3
years experience as a guardian,
conservator, or personal representative; a
high school degree or GED equivalent and
certified as a registered master guardian
by the National Guardianship Association
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Appendix IV: Summary of State Certification
Requirements

Type of program Fingerprint

offered / background
requirements apply check/ Exam/
State to credit checks training requirements  Other requirements
California » License « Yes «  State exam To become licensed, fiduciaries must:
«  Fiduciaries « Yes e Must complete 30 « Beatleast 21 years of age
(Guardians and hours of prelicensing | gg 4 U citizen, or legally admitted to the
Conservators) education courses us
provided by an . .
educational « Not havg been convicted of a crime
program. substantially related the qualifications,

functions, or duties of a fiduciary

« Not have engage in fraud or deceit in
applying for license

« Not have engaged in dishonesty, fraud, or
gross negligence in performing the
functions or duties of a professional
fiduciary

» Have not been removed as a professional
fiduciary by a court for breach of trust

« Agree to adhere to the Professional
Fiduciaries Code of Ethics and to all
statutes and regulations

»  Must possess at least one of the following;
a baccalaureate degree from a college or
university accredited by a nationally
recognized accrediting body or a higher
level of education; an associate’s degree
from a college or university accredited by a
nationally recognized accrediting body or a
higher level of education and at least three
years experience working as a
professional fiduciary or working with
substantive fiduciary responsibilities; or at
least 5 years of experience working as a
professional fiduciary or working with
substantive fiduciary responsibilities
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Appendix IV: Summary of State Certification
Requirements

Type of program Fingerprint
offered / background
requirements apply check/ Exam/
State to credit checks training requirements  Other requirements
Florida +  Registration + Yes - State exam To become licensed, professional guardians
«  Professional « Yes «  Must obtain 40 must:
Guardianship hours of instruction «  Be competent
and training within 1=, e 4 resident of Florida
year of appointment )
« Not have been convicted of a felony,
judicially determined to have committed
abuse, abandonment, or neglect against a
child.
e  Must pass a Florida Professional Guardian
competency exam
«  Must obtain 40 hours of instruction and
training within 1 year of appointment
«  Must register with Statewide Public
Guardianship Office within 30 days of
bond anniversary date
o Must show proof of a $50,000 blanket
bond
llinois «  Certification « No + National exam Must be appointed by the Governor
« Politically « No « No
Appointed
Guardians
Nevada «  Certification « No « National exam A professional guardian must:
«  Professional « No « No - Be competent
Guardians

Must be a resident of Nevada

Have not been convicted of a felony,
unless the court determines that such
conviction should not disqualify the person
from serving as the guardian of the ward

Have not been judicially determined to
have committed abuse, neglect or
exploitation of a child, spouse, parent or
other adult

Have not been suspended for misconduct
or disbarred from the practice or law; the
practice of accounting, or any other
professional which involves the
management or sale of money,
investments, securities or real property
and requires licensure from the state

Must have three or more unrelated wards
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Appendix IV: Summary of State Certification
Requirements

Type of program Fingerprint

offered / background
requirements apply check/ Exam/
State to credit checks training requirements  Other requirements
New Hampshire +  Certification « No +  National exam A professional guardian must:
. Profes_sional « No - No « Be a national certified guardian or national
Guardians master guardian with the Center for

Guardianship Certification (CGC) and
maintain this status

« Be aresident of New Hampshire or have a
resident agent

« Adhere to the Standards of Practice
published by the National Guardianship
Association (NGA)

« Adhere to the Model Code of Ethics
published by NGA

» Provide a bond that is acceptable to the
court

«  Carry malpractice insurance and provide
proof of insurance on an annual basis to
the administrative judge of the probate
court

«  Comply with all requirements of applicable
statutes, regulations, and court rules and
orders

« Disclose to the court any conflicts of
interest upon discovery of such conflict

«  Provide necessary and appropriate quality
guardianship services as dictated by
ward’s needs

«  Certify that the guardian will maintain
generally accepted standards of
accounting on all funds of all wards in their
custody or their control

« Adhere to billing and annual report
requirements

«  Consult with a national certified guardian
or national master guardian that has been
approved by Probate Court Administrative
Judge for a least the first two cases

« Be approved by Probate Court
Administrative Judge

«  Be subject to removal from the list of
approved guardians for non-compliance
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Appendix IV: Summary of State Certification
Requirements

State

Type of program
offered /

requirements apply

to

Fingerprint
background
check / Exam/

credit checks training requirements

Other requirements

New York

Certification

Professionaland « No .

Nonprofessional
Guardians

« No « Noexam
Must complete a .
one-day 6 hour
training course.

To apply the guardian must:

Be 18 years of age

Not have a prior felony conviction, or have
been convicted of a misdemeanor within
the last 5 years

Not be a an active or former judge of the
Unified Court System of the State of new
York, or a spouse, sibling, parent or child
of such judge within two years from the
date that the judge left judicial office

Not be an employee of Unified Court
System of the State of New York or a
spouse, sibling, parent, or child of an
employee who hold a position of salary
grade JG24 or equivalent

Not be a person who has served as a
campaign chair, coordinator, manager,
treasurer or finance chair for a candidate
for judicial office, or the spouse, sibling,
parent or child of that person, or anyone
associated with the law firm of that person
for a period of two years following the
judicial election

Not be an attorney currently disbarred or
suspended from the practice of law

North Carolina

Certification
N/A°

« No «  State exam
. NO . NO .

To apply the guardian must:

Disclose misdemeanor or felony
convictions

Disclose actions of fraud,
misrepresentation, material omission,
misappropriation, theft, or conversion
where the guardian has been found civilly
or criminally liable

Must have at least 5 years of guardianship
services experience
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Appendix IV: Summary of State Certification
Requirements

Type of program Fingerprint

offered / background
requirements apply check/ Exam/
State to credit checks training requirements  Other requirements
Oregon «  Certification « No « National and State A professional guardian / conservator must:
o« N/A +« No exam + Be 21 years of age
* Must complete 32 Have a Bachelor's degree from an
hours of

accredited educational institution with a
minimum of 1 year experience as a
fiduciary or court-appointed trustee with 2
or more clients that are unrelated to you or
be the person primarily responsible for
fiduciary duties under the direction of an
Oregon Certified Professional Fiduciary or
have an Associate’s degree from an
accredited educational institution with 3
years relevant experience in the field of
legal, health, social, or financial services
with 1 year experience as a fiduciary or
court-appointed trustee with 2 or more
clients that are unrelated to you or be the
person primarily responsible for fiduciary
duties under the direction of an Oregon
Certified Professional Fiduciary

«  Must not have been convicted, plead
guilty, or no contest to a felony

»  Must not have been found civilly or
criminally liable for an action of fraud,
moral turpitude, misrepresentation,
material omission, misappropriation, theft,
or conversion

«  Must not have been relieved of
responsibilities as a guardian or
conservator

«  Must not have been found liable of
subrogation action by an insurance or
bonding agent

. Must be bonded in accordance with state
statutes and local practice

e Must review and understand the Oregon
Revised statutes (ORS), the GCA of
Oregon Standards of Practice, The NGA
Standards of Practice, and NGA Code of
Ethics

education/training
with at least 3 hours
in the areas of legal,
ethics,
health/medical,
social and financial
services.
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Appendix IV: Summary of State Certification

Requirements

Type of program Fingerprint

offered / background

requirements apply check/ Exam/
State to credit checks training requirements  Other requirements
Texas «  Certification + Yes - State exam A guardian must:

«  Professional « No « No° « Be 21 years of age

guardians and
public guardians

Must have a high school diploma or GED
equivalent

Must have two years of relevant
experience related to guardianship or have
at least a four-year degree in a field
related to guardianship.

Utah «  Certification « No

«  Specialized « No .
Care
Professional

National exam
No

A specialized care professional must:

Be certified or designated as a provider of
guardianship services by a nationally
recognized guardianship accrediting
organization

Licensed by or registered with the Division
of Occupational and Professional
Licensing as a health care provider
including, but not limited to, a registered
nurse, a social service worker, certified
social worker, or clinical social worker, a
marriage and family therapist, a physician,
or a psychologist, or has been approved
by the court as one with specialized
training and experience in the care of
incapacitated persons

Washington «  Certification « Yes .

«  Professional « No .
Guardians

No exam

Must complete a 6
month program that
includes 56 hours of
classroom sessions
and 34 hours of
online distance
learning

A professional guardian must:

Be 18 years of age

Have an Associate’s degree from an
accredited institution and have 4 years
experience working in a position relevant
to guardianship services or have a
Bachelor’s degree from an accredited
institution and two years experience
working in a position relevant to
guardianship services.

Be competent

Have not been convicted of a felony or
misdemeanor involving moral turpitude

A resident of Washington

Source: GAO.
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Appendix IV: Summary of State Certification
Requirements

(192329)

*Center for Guardianship Certification requires applicants to be at least 21 years of age, possess a
high school degree or GED equivalent; have one year of relevant work experience related to
guardianship or the following educational requirements: (1) a degree in a field related to guardianship,
or (2) completion of a course curriculum or specifically related to guardianship approved by the CGC;
not been convicted on a felony; not been civilly liable in an action that involved fraud,
misrepresentation, material omission, misappropriation, moral turpitude, theft, or conversion; not been
relieved of responsibilities as a guardian by a court, employer, or client for actions involving fraud,
misrepresentation, material omission, misappropriation, theft, or conversion; must be bonded in
accordance with state statutes and local practice; and not found liable in a subrogation action by an
insurance or bonding agent.

*New Hampshire conducts a criminal background check on professional guardians, but does not
include fingerprints.

‘The North Carolina Guardianship Association offers guardianship certification; however, certification
is optional and is not required by law.

‘The Oregon Guardian / Conservator Association, through the Center for Guardianship Certification,
offers guardianship certification; however, certification is optional and is not required by law.

‘Certified guardians must complete 12 hours of continuing education during the two-year certification
period. Provisionally certified guardians are bound by the same continuing education rules as certified
guardians
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investigative arm of Congress, exists to support Congress in meeting its
constitutional responsibilities and to help improve the performance and
accountability of the federal government for the American people. GAO
examines the use of public funds; evaluates federal programs and policies;
and provides analyses, recommendations, and other assistance to help
Congress make informed oversight, policy, and funding decisions. GAO’s
commitment to good government is reflected in its core values of
accountability, integrity, and reliability.

The fastest and easiest way to obtain copies of GAO documents at no cost
is through GAO’s Web site (www.gao.gov). Each weekday afternoon, GAO
posts on its Web site newly released reports, testimony, and
correspondence. To have GAO e-mail you a list of newly posted products,
go to www.gao.gov and select “E-mail Updates.”

Order by Phone

To Report Fraud,
Waste, and Abuse in
Federal Programs

Congressional
Relations

Public Affairs

The price of each GAO publication reflects GAO’s actual cost of
production and distribution and depends on the number of pages in the
publication and whether the publication is printed in color or black and
white. Pricing and ordering information is posted on GAO’s Web site,
http://www.gao.gov/ordering.htm.

Place orders by calling (202) 512-6000, toll free (866) 801-7077, or
TDD (202) 512-2537.

Orders may be paid for using American Express, Discover Card,
MasterCard, Visa, check, or money order. Call for additional information.

Contact:

Web site: www.gao.gov/fraudnet/fraudnet.htm
E-mail: fraudnet@gao.gov
Automated answering system: (800) 424-5454 or (202) 512-7470

Ralph Dawn, Managing Director, dawnr@gao.gov, (202) 512-4400
U.S. Government Accountability Office, 441 G Street NW, Room 7125
Washington, DC 20548

Chuck Young, Managing Director, youngcl@gao.gov, (202) 512-4800
U.S. Government Accountability Office, 441 G Street NW, Room 7149
Washington, DC 20548

oy
e

Please Print on Recycled Paper



http://www.gao.gov/

http://www.gao.gov/

http://www.gao.gov/ordering.htm

http://www.gao.gov/fraudnet/fraudnet.htm

mailto:fraudnet@gao.gov

mailto:dawnr@gao.gov

mailto:youngc1@gao.gov



		 

		Background

		Allegations of Abuse, Neglect, and Financial Exploitation by Guardians

		Cases of Abuse, Neglect, and Financial Exploitation by Guardians

		Undercover Tests Reveal That Four States Offering Certification Failed to Adequately Screen Potential Guardians



		Appendix I: Scope and Methodology

		Appendix II: Summary of State Laws Related to Guardianships

		Alabama

		Alaska

		Arizona

		California

		Colorado

		Connecticut

		District of Columbia

		Iowa

		Kansas

		Missouri

		New Hampshire

		New York

		North Carolina

		Oklahoma

		Texas

		Washington



		Appendix III: Additional Cases of Abuse, Neglect, and Financial Exploitation by Guardians

		Appendix IV: Summary of State Certification Requirements

		Obtaining Copies of GAO Reports and Testimony

		Order by Phone












Resources You May Find Helpful

National Guardianship Association - Standards of Practice http://www.guardianship.org/documents/Standards_of Practice.pdf
National Guardianship Association — A Model Code of Ethics for Guardians

http://www.guardianship.org/documents/Code_of Ethics.pdf

National Guardianship Association — NGA Publications and Pricing http://www.guardianship.org/Publication Order Form 3-12-
16.pdf

Consumer Financial Protection Bureau — Guides for Managing Someone Else’s Money
http://www.consumerfinance.gov/managing-someone-elses-money/

National Association for Court Management — Publications Order Form https://nacmnet.org/sites/default/files/membersonly/Pub
Order Form Rev 06_2014.pdf
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Resources You May Find Helpful

State Resources

Department of Aging http://aging.ohio.gov

Department of Job and Family Services — Adult Protective Services http:/jfs.ohio.gov/ocf/aps.stm

Ohio Association of Area Agencies on Aging http://www.ohioaging.org/

Ohio Coalition for Adult Protective Services http://www.ocapsohio.org/

Ohio Guardianship Association http://www.guardianshipohio.org/

Supreme Court Advisory Committee on Children & Families http://www.sconet.state.oh.us/Boards/familyCourts

Elder Abuse and Neglect

National Center on Elder Abuse www.ncea.aoa.gov

National Clearinghouse on Abuse in Later Life http://www.ncall.us/

National Committee for the Prevention of Elder Abuse http://www.preventelderabuse.org/

Center of Excellence on Elder Abuse and Neglect http://centeronelderabuse.org/

Clearinghouse on Abuse and Neglect of the Elderly http://www.ncea.aoa.gov/ncearoot/Main_Site/library/CANE/CANE.aspx
National Adult Protective Services Association http://www.napsa-now.org/

Financial Exploitation

Elder Financial Protection Network http://www.bewiseonline.org/

Guardianships

Center for Guardianship Certification http://quardianshipcert.org/
National Guardianship Association http://www.guardianship.org/

Judicial and Legal Resources

American Bar Association Commission on Law and Aging http://www.americanbar.org/groups/law_aging.html
National Academy of Elder Law Attorneys http://www.naela.org/

National Center for State Courts, Center for Elders and the Courts http://www.eldersandcourts.org/

National College of Probate Judges http://www.ncpj.org/

Federal Agencies

Administration on Aging http://www.aoa.gov/

Office for Victims of Crime http://www.ojp.usdoj.gov/ovc/
Office on Violence Against Women https://www.justice.gov/ovw
US Senate Special Committee on Aging http://aging.senate.gov/

Related Associations and Services

AARP http://www.aarp.org/

Alzheimer’s Association http://www.alz.org

American Psychological Association - Office on Aging http://www.apa.org/pi/aging/
National Adult Protective Services Association http://www.napsa-now.org/
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