
^1 GO!, I J A
IN THE SUPREME COURT OF OHIO

ln The Matter Of The Application °Ib Modify, ) Case No. 2013-0433
In Accordance With Section 4929.08, Revised )
Code, The Exemption Granted To The East )
Ohio Gas Company d/b/a Dominion East ) Public Utilities Commission
Ohio In Case No, 07-1224-CrA-EXM ) Case No. 12-1842-GA-EXM

REPLY BRIEF OF AMICUS CURIAE

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL
FILED NOT EXPRESSLY IN SUPPORT OF Z'HE POSITIONS ()F ANY PARTY

B.ritce J. Weston
(Reg. No. 0016973)
Ohio Cnsumers' C:ounsel

Larry S. Sauer, Counsel of Record
(Reg. No. 0039223)
Joseph P. Serio
(Reg. No. 0036959)
Assistant Consumers' Counsel

Office of the Ohio Consumers' Cunsel
10 West Broad itreet, Suite 1800
Ccilumbtis, Ohio 43215-3485
(614) 466-1312 - (Sauer) Telephone
(614) 466-9565 - (Serio) Telephone
(614) 466-9475 - Facsirziile
sauer@ occ. state.oh.us
serio C> occ. state.oh.us

Attorney>sfor Arnicus Curiae
Office of the Ohio Consumers' Counsel

Michael DeWine
(Reg. No. 0009181)
William L. Wright
(Reg. No. 0018010)
Section Chief, Public Utilities Section
Devixi D. Parram, Couzlsel of Record
(Reg. No. 0082507)
Stephen A. Reilly
(Reg. No. 00:19267)
Assistant Attorneys General
Public litilities Commission of Ohio
18{) East Broad Street, 6th Floor
Columbus, Ohio 43215-3793
(614) 466-4397 - Telephone
(614) 466-8764 - Facsimile
William.wright@puc.stat.e.oh.us
I)evin.parram C} puc.state.oh.us
Stephen.reilly@puc.state.oh.us

Attort2eys for Appellee
Pu.hlic Utilities Commission of Ohio

ti
{L

;^^^^ ^ 9`:
E s ! 'sf}3^r̂^3 'S"

^i£ ^^fi e

SJu{

t r ^3'ei'w%-^3i

.:^f^`}' "f̂' j° }.'°`}'t N:.....,^`̂Sf^^.^RT ^^5^^s^E10:;.^s %^ ' ^t S' S ... ^y.,... ,. ..



Colleen L. Mooney, Counsel of Record
(Reg. No. 0015668)
Ohio Partners for Affordable Energy
231 West Lima Street
Finclla:y, Ohio 45840
(419) 425-8860 - Telephone
(419) 425-8862 - Facsirrsile
cmooney@ohiopartnefs.org

Altorney, for Aplgellartt
Ohio Partners for Affordable Energy

Mark A. Whitt, Counsel of Record
(Reg. No. 0067996)
Andrew J. Campbell
(Reg. No. 0081485)
Gregory L. Williams
(Reg. No. 0088758)
Whitt Sturtevant, LLP
88 East Broad Street, Suite 1590
Columbus, Ohio 43215
(614) 224-3911-- Telephone
(614) 224-3960 - Facsimile
Whitt@ whitt-sturteyant. com
Cam .pbell @ whitt-sturtevant. com
Williams@whitt-sturtevant.com

ArtoYneys foy- Intervening Appellee,
The East Ohio Gas Company dba
L)onr.inion East Ohio

M. Howard Petricoff, Counsel of Record
(Reg. No. 0008287)
Stephen M. Howard
(Reg. No. 0022421)
Michael J. Settineri
(Reg. No. 0073369)
Vorys Sater Seymour & Pease
52 East Gay Stxeet
Columbus, Ohio 43216-1008
(614) 464-541.4 - Telephone
(614) 464-6350 - Facsimile
mhpetricoff@ vorys.
smhoward@vorys.com
mjsettineri@vor, s.y com

Attorneysfor Intervening Appellees
The Ohio Gas Marketers Groul) and the
Retail Energy Supply Association



I. STATEMENT OF AMICUS CURIAE INTEREST

It has become necessary, for purposes of assisting the Court in its review that

this Amicus Curiae' Reply Brief be filed to correct significant mis-citations in the

Brief of .hztervening Appellees Ohio Gas Marketers Group/Retail Energy Supply

Association ("Marketers Group/RESA").2 The Office of the Ohio Constirners'

Counsel ("OCC") has the statutory authority to represent the residential utility

consumers of the Intervening Appellee, Dominion East Ohio ("Dominion" or

"Utility"), pursuant to R.C. Chapter 4911. Given this statutory authority and interest,

OCC was a party of record in the proceeding below:'

In the case below, OCC so-ught to protect the availability of Dominion's

standard offer for Ohio residential constimers served by Dominion. Toward this

objective, OCC signed a Stipulation and Recommendation ("Stipulation" or

4°Settlement") that was filed on 7une 15, 2012. That Stipuiation (which OCC signed

and supports) is now an issue on appeal. Accordingly, OCC (for Ohio residential

consumers) has a strong interest in any Court decision regarding the Settlement that it

signed and that is the subject of this appeal.

1 S.Ct.Prac.R. 16.06.

2 OCC brought the citation errors in the Marketers Group/RESA Brief to the attention of
Marketers Group/RESA's counsel. Marketers Group/RESA's counsel acknowledged the
citation errors (by phone and then by letter confirminginadvertent citation errors), But
Marketers Group/RESA's counsel had the understanding that the Court's rules do not
permit corrections to briefs after the deadline for t'iling and that Marketers CTroup/RESA
therefore would not be filing to correct their Brief. Hence, OCC is filing this reply brief.

' OC:`C filed its motion to intervene in PUCO Case No. 12-1$42-GA-EXM on August 30,
2012, which was granted on October 9, 201.2.



II. STATEMENT OF THE CASE AND FACTS

In signing the .Settlement, OCC, Dominion and the Ohio Gas Marketers Group

("OGMG" or "Mark-eters Group")4 addressed an issue that is arriong the most

significant in natural gas regulation today. That issue is whether consumers will

continue to have the option of purchasing their natural gas through the Utility, via a

"standard offer." 'I'he Settlement requires the Utility to continue makizlg a standard

offer available to residential consunlers and leaves to another day and another case

whether the standard offer will always be available to residential consumers. OCC

did not: agree to or take a position ot1 the parts of the Settlement relating to non-

residential consumers. But the non-residential issues were addressed in a way to

create absolutely no precedent for the residential issues involving the standard offer.

With this background of the delicate nature of the parties' agreement in mind, a

subtlety regarding the filing of the Stipulation (Settlenient) should be noted. The

Stipulation was filed at the PUCO as an attachment to a Joint Motion to Modify Order

Granting Exemption ("Joint Motion"). The Stipulation was signed by OCC, Dominion

and the Marketers Group. The Joint Motion to which the Stipulation was attached was

not signed by OCC. The parties' settlement of the issues is contained in one document,

the Stipulation. Conversely, the Joint Motion includes opinions about the Stipulation by

those that signed the Joint Motion. OCC did not join in the Joint Motion and does not

share those opinions. As OCC will explain below, the Court will need to differentiate

4 The Ohio Gas Marketers Group includes Commerce Energy, Constellation
NewEnergy, Inc. - Gas Division, Direct Energy Services, LLC, Hess Corporation,
Integrys Energy, Ine., Southstar Energy, LLC and Vectren Retail (d/bIa Vectrera
Source).
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6etweert the Joint 1Vlotion and the Stipulation for purposes of the correction of certain

citations and for its decision.

111. ARGUMENT

On July 9, 2013,1ntervenirlg Appellees Ohio Gas Marketers Group/Retail Energy

Supply Association filed their Merit Brief ("Marketers Group/RESA Merit Brief').

There are citation errors in the Marketers Group/RESA Merit Brief. Unfortunately, these

citation errors are significant. These errors attributed statements to the Stipulation that

are actually mere opitiions contained in the Joint Motion. Mixing the Stipulation's terms

(that OCC signed and supports) with the claims in the Joint Motion (that OCC did not

sign) is sigiiificant, for the reasons explained in the preceding section of this reply brief.

Because of the significance of the citation errors, OCC files this A.miclis Reply Brief to

ensure that the record presented to the Court is accurate.

The citation errors from the Marketers Group/RESA Merit Brief are indicated in

italics below:

For example, the stipulation attached to the motion to modify expressly
stated that "[t]{ae continued existence of default SCO ser-vice for Non-
Residential customers prevents a fully-competitive market frorta
developing." (OGMG/RESA Supp. Appx. at p. 36, Stipulation at p. 4.) 5

The stipulation also stated that modification of the 2008 Exemption Order
was necessary to fulfzll th.eoriginal expectations of that order. (Id.) 7he
Stipulation also explained why modification of the or-de3- would fitrther
state energy policy. (OGMG/RESA Supp. Appx. At 36-37, Stipulation at
pp. 4-5).'

5 OGMG/RESA Merit Brief at 11, (Emphasis added).

{ OGMGiRESA':VIerit Brief at 11-12. (Emphasis added).
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The first mis-eit.ation to the Stipulation should izistead be "OGMG{RESA Supp.

Appx. at p. 29, Joint Motion Memorandum in Support at 4."

The second rnis-citation to the Stipulation should instead be "OGMGIRESA Supp.

Appx. at p. 29-30, Joint Motion Memorandtini in Support at 4-5."

OCC certainly did not sign a Stipulation containing an agreement that the

standard offer "prevents a fully-competitive market from developing." Far from it, that

assertion is merely an opinion in the Joint Motion by those in the industry that signed the

Joxnt. Motian. It is important for the Court to note that the assertion attributed to the

Stipulation is nowhere in the Stipulation. In fact, OCC disagrees with the assertion.

Thus, for the Court's decision in this appeal it should be understood that the Marketers

Group/RESA Merit Brief is incorrect when citing to the Stipulation as containing the

above-quoted language (that the standard offer allegedly prevents competition).

In its consideration of the Stipulation, it is essential that the Court have a clear

understanding of what is, and what is not, included within the Stipulation. ft is well

settled that when confronted with a question of contractual interpretation, a court's

principle objective is to give effect to the intent of the parties to the agreement.7 OCC's

corrections of the Marketer C;roup./RESA Merit Brief should assist the Court in properly

giving effect to the actual Stipulation that the parties signed.

In the case before the PUCO, the Joint Movants clearly stated that the positions

advocated in the Joint Motion were not the positions of OC_'C. Specifically, the Joint

Motion states:

' Hamilton Ins. Servs, Inc. v. Nationwide Ins. Cas., (1999) 86 Ohio St. 3d 270, 273. See
also Westfield Ins, Co. v. Custonz Agri Systems, Inc., 133 Ohio St. 3d 476, 2012-Ohio-
4712, 979 N.E.2d 269, 18.
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DEO would note that the Stipulation is signed by OCC as well as Joint
Movants [Dominion and OGMG]. While OCC supports approval of the
Stipulation, Joint Movants would make clear that the legal position set
forth. in the attached Memorandum in Support is theirs only. Joint
Movants do not represent that OCC holds this position, or that OCC
sho211d bebo2tnd by it in any future proceeding.8

In conclusion, OCC's corrections of the citations in the Marketers Group/RESA

Merit Brief (that interchanged their JointlVIotion with the Stipulation) should be

understood for purposes of the Court's decision-making. It sltould be understood that the

position of the marketers in the Joint Motion (that the standard offer hinders competition)

is not in the Stipulation that they and OCCsigned. In fact, what they mis-cited is the

opposite of OCC's real view that the standard offer serves the interest of competition.

Respectfully submitted,

Bruce Weston
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8 Appellant's Supp. at 002, Joint Motion at 2 (June 15, 2012),
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