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STATE OF AMICUS Il'e'TERFST

The Ohio Prosecuting Attorneys Association ("OPr1A") offers this amicus brief in

support of the State of Ohio's Merit Brief on Proposition of Law 1 in its Appeal.

The Ohio Prosecuting Attorneys Association is a private non-profit membership

organization that was founded for the benefit of the 88 elected county prosecutors. The founding

attorneys developed the original mission statement, which is still adhered to, and reads: "To

increase the efficiency of its members in the pursuit of their profession; to broaden their interest

in government; to provide cooperation and concerted action on policies which affect the office of

Prosecuting Attorney, and to aid in the furtherance of Justice. Furtlier; the association promotes

the study of law, the diffusion of knowledge, and the continuing education of its meznbers."'

Amicus has a great interest that the proper standard of review for admission of evidence

be consistently and uniformly iizterpreted and enforced in all districts of the State of Ohio.

PursLrant to case law, everi if a cotirt has abused its discretion in erroneously admitting evidence,

such non-constitutional error is harmless if there is substantial remaining evidence to support the

guilty verdict. 'fhc decision of the Ninth District below to the contrary is properly reversed.
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STATEMENT OF THE CASE AND FACTS

Amicus adopts by reference the ;staternejtt of case and facts contained in the State of

Ohio's Merit B.rief.

AMICUS CURIAE PROPOSITION OF LAW NO. 1

When reviewing the allegedly erroneous admission of evidence, an appellate
court should analyze whether substantial other evidence supports the verdict.

Even with this Court's explicit directions on remand, the Ninth District again
failed to apply an abuse-of-discretion standard of review.

In State v. _Ilorris, this Court cited Evid.R. 402, saying "[t]he general principle that

guides admission of evidence is that `[a]ll relevant evidence is admissible * * *."' 132 Ohio

St3d 337, 2012-Ohio-2407, 972 N.1'-,.2d 528, ^;11. ThisCouz-t also noted that "`[t]he admission

of such [other-acts] evidence lies within the broad discretion of the trial court, and a reviewing

court should not disturb evidentiary decisions in the absence of an abuse of discretion that

created material prejud.ice. "' Id. at ^j l, 4, citing Stzzte v. Diar, 120 Ohio St.3d 460, 2008-Ohio-

6266, 900 N.E.2d 565, ^66.

Even with such clear direction, on renland; the Ninth District Court of Appeals failed to

apply the abuse of discretion standard required for allegedly erroneous admission of evidence.

Not only did the Ninth District engage in the same analysis as it had performed when it applied a

de novo review, it was not deferential to the trial court'sdeterrn.inations. This Court previously

advised that "[i]t is not sufficient for an appellate court to determine that a trial court abused its

discretion simply because the appellate cotrrt might not have reaehed the saamcvnclusion or is,

itself, less persuaded by the trial court's reasoning process than by the countervailing

arguments." Al. But this is exactly what theNinth District did in this case.

Under Evid.R. 404(B), evidence of other crimes, wrongs, or acts, may beadznitted to

prove motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake
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or accident. But, as this Couirt noted in ?61orris, this list is not exhaustive, and the Ninth District

has mistakenly treated it as such. M. at ;18,

I'he four primary motivations of rapists are opportunity, pervasive anger, sexual

gratification and vindictiveness. Knight, falidation of` a iypology fbr rapists, Journal of

Interpersonal Violence, v.14 (1999) 303-330. Thus, any evidence that Morris exhibited these

motivations was adniissible under Evid.R. 404(B). Sarah's testimony that Morris propositioned

her, and her mother's testimony that Morris would kick the dog in anger when she refused to

have sex with him wereeXactly thiskind of evidence.

But, the Ninth District concluded that "there is a fundamental difference between a man's

desire to engage in sexual activity with his wife's adult daughter and his desire to rape his wife's

little girl." Id. at 12$; State v. Aforris; 9ti'Dist. No. 09CA0022-M, 2010-O'o-4282, 1"!30. The

court cited no authority for this sweeping characterization of every rapist's intent. Moreover, the

evidence at trial showed that Morris wanted to, and did, have sex with both adult women,

including his wile, and at least one child, SX, The Ninth District's baseless distinction between

Morris' sexual acts distorted the court's entire analysis of the trial coui-t's admission of other-acts

evidence.

On remand, the Ninth District held that Evid.R. 404(B) must be "strictly construed

against the state, and ...conservatively applied by a trial court." State v. Morris, 9t" Dist. No.

09CA0022-M, 2012-Ohio-6151, ^j 13, citing Slate v. Deh%IaNco, 31 Ohio St.3d 191, 194, 509

N.E.2d 1256 (1987). Recent decisions by this Court indicate that such a narrow application of

Evid.R. 404(B) is not called for, and instead, a defendant must show he suffered material

prejudice. See Slate v. Conway, 109 Ohio St.3d 412, 2006-Ohio-2815, 848 N.E.2d 810; State v.

1LIcKnight, 107 Ohio St.3d 101, 2005-()hio-6046, 837 N.E.2d 315; State v. kG'ehb, 70 Ohio St.3d
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325, 334-335, 638 N.E2d 1023 (1994). The Ninth District did not require Morris to show that

he was materially prejudiced by the other-acts evidence of which he complained, and so erred.

Even if Evid.R. 404(B) is conservatively applied, the Ninth District's reasoning in this

case was far too limited an application of the rule. In this case, Sarah's testimony was relevant

because it showed Morris' opportunity, preparation, motive, and intent. Sarah was S.K.'s sister,

and, like S.K., lived with her mother and Morris. Like S.K., Sarah was in a position where

Morris had access to and power over her that he did not have with. other women and girls.

Sarah's testimony that Morris tried to sexually engage her fell within the enumerated exceptions

of Evid.R. 404(B) during Morris' trial for raping his other stepdaughter, S.K.

But the Ninth District opined that the admission of Sarah's testimony "was unreasonable

as it was not based on a sound reasoning process." Morris, 9tl' Dist. No. 09CA0022-M, 2012-

Ohio-6151, ^37. Althotigh the court used the "magic words" indicating that the trial court

abused its discretion, it clearly applied a more stringent standard of review. 'Che analysis in both

of the Ninth District's opinions is essentially the same.

However, even. if the Ninth District correctly found that the trial court abused its

discretion, this Court should still reverse its d.ecision. Any error in admitting the evidence of

Sarah's testimony was harmless.

TheNinth District should have found that anv error in the admission of evidence
was harmless. The erroneous admission ofeyidence is normally not a
constitutional issue, and only_rectuires a showing that the State presented
substantial other evidence to support the verdict.

E-videntiary issues including the admission of other-act evidence does not, without more,

implicate constitutional rights. See GS'tcxte v. A/fc^'4jeill, 83 Ohio St.3d 438, 447, 700 N.E.2d 596

(1998); Stczte v. Webb, 70 Ohio St.3d 325, 334-335, 638-N.E.2d 1023 (1994). Non-constitutional

error is harmless if there is substantial other evidence to support the guilty verdict. Webb, at 335.
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The Ninth District has previously applied non-constitutional harmless error principles.

Stote v. Leaier, 9`i' Dist. No. 25339, 2011-Ohio-4068, ¶15, citing State v. Mzzrlhy, 4th Dist. No.

09CA3311, 2010-Ohio-5031, ^80 and .Stczte v. Fellaws, 7th Dist. No. 09 JE 36, 2010-Ohio-2699,

T25. In Leaver, the Ninth District said that "[e]rror in the admission or exclusion of evidence is

usually non-constitutional error." Id.

The Ninth District deviated from its previous holdings in this case. Here, the court

applied a constitutional stazadard of harmless error review, such that "[i]n order to hold the error

harmless, the court must be able to declare a belief that the error was harmless beyond a

reasonable doubt." Mort°is, 9`h Dist. No, 09CA0022-M, 2012-Ohio-6151, ^j5fl, citing State v.

Bayless, 48 Ohio St.2d 73, 106 (1976). The Ninth District acknowledged that a less stringent

harmless-error standard has been applied in cases involving non-constitutional errors in the

admission of evidence, but applied the higher standard in this case because it opined that the

evidence admitted was so inflammatory that it violated Morris' right to a fair trial.

Morris' right to a fair trial was not violated in thiscase.Even if other-acts evidence was

improperly admitted, the trial court gave a proper limiting instruction. "Not every admission of

inadmissible hearsay or other evidence can be considered to be reversible error unavoidable

through limiting instructions :,.a defendant is entitled to a fair trial but not a perfect one." State

v. Bruton, 391 U.S. 123, 135, 88 S.Ct. 1620, 1627 (1968). Jurorsare presumed to follow the

court's limiting instructions. ;5ee Stcrte v. McNeill, 83 Ohio St.3d 438, 441, 700 N.E.2d 596

(1998), citing State v. Woodard, 68 Ohio St.3d 70, 73-74, 623 N.E.2d 75, 78 (1993). The Ninth

District ignored this rule of law when it ruled that the admission other acts evidence implicated

the fairness of this case.
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Even more otitrageously, the Ninth District found that this case is a close one because the

State did not present a confession, physical evidence, or eyewitnesses to the rapes. In so finding,

the court wholly abandoned its duty as an appellate court.

In this case, the defendant, Morris, made a confession. Before being told that the police

were investigating him for rape, Morris offered that he thought the investigation would be about

him molesting S.K. And, Morris told Det. Papushak in the interview that he did not think a

person who raped a child should be punished, opining instead that they should get "heip."

Morris also explained that his relationship with his wife, Susan; was strained because Susan and

he only had sex one or two times a month. He then said if Susan had treated hirn as well as S.K.

did, he and Susan would still be married. Morris clearly made at least a partial confession to his

crime. This evidence was ignored by the Ninth District in its review of harmless error.

Even so, thecoui-t did not thoroughly review the remaining evidence the jury had to

consider. The Ninth District concluded that this case "rested largely on S.K.'s credibility."

Mor3 is, 9"' Dist, No. 09CA0()22-M, 2012-Ohio-6151, ^153. And it is clear that most judges on

the Ninth District panel simply did not believe the victim. The opinion repeatedly prefaces

S.K.'sr.apes with the term "allegedly". But the weight to be given the evidence and the

credibility of the witnesses are primarily for the trier of faet. State v. Dellass, 10 Ohio St.2d

230, 227 N.E.2d 212 (1967). And here, not only was there evidence corroborating S.K.'s

testimony, but her psychologist, who testified at trial, said that there was no clinical reason not to

believe her testimony. The Ninth District did everything it could to justify overturning Morris'

conviction, `l'hat an appellate court would so abuse its power in a case of child rape is abhorrent.

Even the dissent applied a constitutional standard of harmless error review, but found that

"the remaining evidence constituted overwhelming proof of Morris' guilt." tVlorris, 9"i Dist. No.
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09CA0022-M, 2012-Ohio-6151, ^63. At trial, the victim, S.K., provided detailed and consistent

testimony that Morris repeatedlv raped her over seven or eight years. She was subjected to cross

examination, and the defense presented a witness to dispute S.K.'s testimony of where the abuse

sometimes occurred. 13ut the jury, which had the opportunity to view every witness at trial, must

have believed S.K. Additionally, S.K.'s rnother testified to Morris' idiosyncrasy of ejaculating

in a towel, which corroborated S.K..'s description of how he behaved when he abused her. And

S.K.'s mother and sister also testified that they had seen inappropriate sexual activity between

Morris and S.K.

The Ninth District erred when it ruled that Morris was denied his right to a fair trial, and

should have applied a non-constitutional test for harmless error. St.czte v. Webb, 70 Ohio St.3d

325, 335, 638 N.E.2d 1023 (1994). If it had done so, it clearly would have found that there is

substantial other evidence to support the guilty verdict. 4S'ee State v. Powell, 132 Ohio St.3d 233,

2012-Ohio-2577, 971 N.E.2d 865. This Court's previous decision in Krebb mandates such

review, and there is no reason to alter this long-standing rule, The Ninth District's decision in

this case went far beyond the appropriate bounds of appellate review.

CONCLUSIC)N

It is not patently unreasonable for a trial court to admit testimony by a rape victim's sister

of the defendant stepfather's sexual proposition to her. The Ninth District has repeatedly refused

to apply an abuse of discretion standar.d of review to admission of other-acts evidence under

Evid.R. 404(B) in this case. And even when such evidence is wrongly admitted, appellate courts

still must determine whether such error is harmless. The appropriate test is whether there is

substantial other evidence to support the guilty verdict. The Ninth District wrongly applied a

more stringent constitutional standard of review. The OPAA urges this Court to reverse the

decision of the Ninth District below.
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Respectfully,

.Toseph T. Deters, 0012084P
Prosecuting Attorney

Rachel Lipm.an Cur a^, 0078850P
AssistantProsecutin ^Attorney
230 East Ninth Streer Suite 4000
Cincinnati, Ohio 45202
Phone: 946-3091
Attorneys for Plaintiff-Appellee.. State of
Ohio

PROOr OF SERVICE

I hereby certily that I have sent a copy of the foregoing 1Vlemorandum in Response, by
United States mail, addressed to David Sheldon, 669 West Liberty Street, Medina, Ohio 44256,
counsel of record, this AVt day of August, 2013. ,7

Rachel Lipman Cran, 0078850P
Assistant Prosecut ng Attorney
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