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INTRODUCTION

In the decision below, the Commission modified and approved a second Electric Security

Plan (ESP lI) for AEP Ohio that provides continued rate stability and certainty for all customers

in the Company's service territory - both for those who choose not to shop for competitive gen-

eration services and for those who currently shop btrt may return to the standard service olfer

during the term of the plan. The case was litigated by dozens of parties advocating diverse posi-

tions on hundreds of issues. The evidentiary hearing lasted 17 days and produced nearly 5,000

pages of transcripts, as well. as several thousand additional pages of exhibits and written testimo-

ny. The Comnlission made the resulting complex and interrelated determinations using the sub-

stantial regulatory expertise and oversight to which the Court consistently defers.

Following this Court's directive from AEP Ohio's first ESP case, the Commission based

each rate adjustment included in the rate plan on tlle ESP statute. Notwithstanding the challenge

to the Retail Stability Rider (RSR) mounted by Appellants here (which represent a small fraction

of the active parties below), the RSR is authorized by statute and supported by record-based find-

ings. The Commission found that the RSR promotes competition in AEP Ohio's service territory,

enables customers to shop for competitive generation service and save money, and facilitates a

transition to full competition in half of the time it would take under the "market rate option" al-

ternative to an F.SP - all while preserving frozen base generation rates to customers who can

shop or return to AEP Ohio's offering during the term of the rate plan. Appellants' assault on the

RSR and other aspects of the ESP Il decision should be rejected as improper attempts to second-

guess matters lawfully and reasonably determined by the Commission well within the broad dis-

cretion conferred upon it by the General Assembly.



STATEMENT OF FACTS

1. STATUTORY BACKGrROU:IID

Ohio law requires electric distribution utilities (EDUs) like AEP Ohio to "provide con-

sunlers, on a comparable and nondiscriminatory basis within its certified territory, a standard

service offer of all competitive retail electric services necessary to maintain essential electric

service to consumers." R.C. 4928.141(A). Utilities can meet tlie "standard service offer" (SSO)

requirement through either a market-rate offer (MRO) or an electric security plan (ESP).

R.C. 4928.142- 4928.143. If the utility files an ESP, the Commission must find that the ESP "so

approved, iiicluding its pricing and all other terms and conditions, including any deferrals and

any future recovery of deferrals, is more favorable in the aggregate as compared to the expected

results that would otherwise apply" under an MRO. R.C. 4928.143(C)(1).

II. PROCEEDINGS BEFORE THE COMMISSION

A. Preliminary Proceedings

AF;P Ohio filed an application with the Commission for an SSO with a term from January

1, 2012 to May 31, 2014. See AEP Ohio SSO Application (Jan. 27, 2011). While that application

was pending, AEP Ohio and many other entities filed a stipulation replacing AEP Ohio's earlier

application and proposing a different ESP. See Proposed Stipulation (Sept. 7, 2011). The Com-

mission approved the proposed stipulation, as modified. Op. & Order (Dec. 14, 2011). 'I'wo

months later, the Commission reversed its decision. Entry on Rehearing (Feb. 23, 2012).

In response, AEP Ohio filed a modified ESP. See Modified ESP Application (Mar. 30,

2012). Among other things, the modified ESP proposed: (1) raising prices by 2-4%o annually; (2)

recovering other costs through riders, including a Retail Stability Rider; and (3) "propos[ing] to

quickly transition AEP Ohio to an energy auction for 100% of SSO load for delivery commenc-

ing January 2015." Icl. at 10, 11, 19. As part of the coniprehensive ESP package, AEP Ohio

2



agreed "to freeze current non-fuel generation rates until such time as those rates are established

through a con-lpetitive bidding process." Id at 7. T'hat freeze would "minimize overall rate im-

pacts on individual customers and help stabilize nonfitel generation SSO rates." Id. The modified

ESP would govern from. June 1, 2012 to May 31, 2015, Id. at 2.

B. The Commission's Approval of a State Compensation Mechanism for "Ca-
pacity"in the Capacity Case

In related proceedings (pending before this Court in Case Nos. 12-2098 and 13-0228), the

Commission addressed how AEP Ohio would be compensated for providing capacity to "com-

petitive retail electric service" providers (CRRES providers). "Capacity" is not electricity but the

ability to generate electricity to meet peaks in deinand to enstu.e reliable electric service. CRES

providers serve retail customers, but they purchase capacity from AEP Ohio. See Cccpacity Order

(July 2, 2012). In that order, the Commission agreed with AEP Ohio that it was necessary and

appropriate to establish a cost-based state compensation mechanism for capacity. Id at 22. As

the Commission explained, existing auction prices for capacity would be "insufficient to yield

reasonable compensation." Id. The Commission, however, decided that having CRES providers

pay only the atiction rate would "promote retail electric competition," and found it necessary to

take "appropriate measures to facilitate this important objective." Id. The Commission directed

AEP Ohio to collect the auction rate from CRES providers and "defer incurred capacity costs not

recovered from CRES provider billings." .Ici'. T'he Commission stated that it would address the

mechanics of the deferral mechanism in AEP Ohio's ESP. Id. at 23.

C. The Commission's Modification and Approval of the Amended ESP

The Commission modified and approved the ESP on August 8, 2012. See ESP II Order,

FES A:ppx. 7-92. The primary features of the modified ESP will be briefly described here.



1. The Base Generation Rider

The E^S'P II Order states that the modified ESP freezes customers' non-fuel base genera-

tion rates "throughout the term of the ESP." Id. at 15, FES Appx. 24. The Commission found that

AEP Ohio's "proposed base generation rates are reasonable," but "direct[ed] the attorney exam-

iners to establish a new docket * * * establishing a procedural schedule to allow Staff and any

interested party to consider means to mitigate any potential adverse rate impacts for customers

upon rates being set by auction." Id. at 15-16, FES Appx. 24-25. The Commission "reserve[d]

the rigllt to implement a new base generation rate design on a revenue neutral basis for all cus-

tomer classes at any time during the term of the modified ESP." Id. at 16, FES Appx. 25.

2. The Retail Stability Rider

AEP Ohio proposed the RSR as part of the ESP package in order to provide some meas-

ure of financial stability to the Company in exchange for the rate stability and other benefits that

customers will receive under the modified ESP. AEP Ohio witness Powers testified that "the

need for a RSR charge stems largely from the financial harm to AEP Ohio that would otherwise

result from the Modified ESP package as a whole." AEP Ohio Ex. 101 at 18, Supp`. 19. Similar-

ly, AEP Ohio witness Dias explained that without the RSR, AEP Ohio "will be financially

harmed by being forced to adhere to obligations entered into prior to the Commission's renewed

vigor and expedited focus towards full competition in the near term." AEP Ohio Ex. 119 at 1.

The Commission modified and approved the RSR. Id. at 26-38, FES Appx. 35-47. Pursu-

ant to R.C. 4928.143(B)(2)(d), an ESP may include "terms, conditions, or charges relating to

limitations on customer shopping for retail electric generation * * * as would have the effect of

stabilizing or providing certainty regarding retail electric service." R.C. 4928.143(B)(2)(d). The

Commission found the RSR "meets the criteria of. Section 4928.143(B)(2)(d), as it promotes sta-

ble retail electric service prices and ensures customer certainty regarding retail electric service."
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E,SP II Order at 31, FES Appx. 40. It found that the RSR "provides rate stability and certainty

through CRES services," as it allows customers to avoid any "SSO [price] increases through in-

creased shopping opportunities"--i.e., switching to CRES providers---that "will become availa-

ble as a result of the Commission's decision in the Capacity Case." M.

The Commission emphasized the RSR's role in ensuring the availability of an SSO. The

SSO rate, "as a result of this RSR, will remain available for all customers, including those who

are presently shopping, as well as those who may shop in the future." Id. at 32, FES Appx. 41.

The Commission acknowledged "that the non-bypassable components of the RSR will result in

additiottal costs to customers," but concluded that "any costs associated with the RSR are miti-

gated by the stabilized non-fuel generation rates, as well as the guarantee that, in less than three

years, AEP-Ohio will establish its pricing based on energy and capacity auctions." Id at 31-32,

FES Appx. 40-41. The Commission also suggested that AEP Ohio should maintain its corporate

headquarters in Ohio "at a minimum., for the entire term of this ESP and the subsequent collec-

tion period associated with the deferral costs included in the RSR." id. at 67, FES Appx. 75.

The Commission then turned to the amount of the RSR. It adopted an $826 million RSR

"benchmark," which was over $100 nlillion lower than what AEP Ohio had proposed. Icl. at 33,

FES Appx. 42. Using a revised revenue benchmark based on a nine percent return on equity, the

Commission found a RSR amount of $508 million to be appropriate. Id. at 34, FES Appx. 43.

tlnder the RSR, customers would pay a $3.50/MWh monthly charge until May 31, 2014, and

$4/MWh from June 1, 2014 to May 31, 2015, with AEP Ohio "allocat[ing] $1.00 towards AEP-

Ohio's deferral recovery, pursuant to the Capacity Case." Id. at 36, FES Appx. 45.

3. Generation Asset Divestiture

The Commission approved AEP Ohio's transfer of its generating assets to its generation

affiliate, Genco, at book value. Id. at 57-60, FES Appx. 66-69. It stated that, durin.g the brief
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transition period within the ESP term when Genco is providing generation service to support the

SSO, "it is appropriate and reasonable for certai_n revenues to pass through" from AEP Ohio to

Genco. Id. at 60, FES Appx. 69. That includes reventtes from the RSR "not allocated to recovery

of the deferral," "revenue equivalent to the capacity charge * * * authorized in [tlie Capacity Or-

der], generation-based revenues from SSO customers, and revenue for energy sales to shopping

customers." Id. In other words, because the Genco was "stepping into the shoes" of AEP Ohio

and providing the generation service supporting the ESP, it is appropriate for revenues associated

with the rates approved for generation service to be passed through to the Genco.

LAW AND r1.RGUMENT

AEP OHIO'S RESPONSE TO APPELLANTS' PROPOSITIONS OF LAW

Proposition of Law No.I: The Commission's adoption of a non-bypassable RSR vvas lawful
and reasonable in all respects. [FES Prop. IIB.1, B.3; OEG Prop. I; IEU Props. IIB.1, B.2,
B.4, B.5, IV, and V; f)CC Props. I, III; Kroger Prop. I]

A. The Commission may authorize a non-bypassable RSR as part of an ESP pursuant
to R.C. 4928.143(B)(2)(d). [FES Prop. II.B.1; OCC Prop. III; IEU Prop. B.1-21

Under R.C. 4928.143(B)(2)(d), an ESP may include:

Terms, conditions, or charges relating to [ 1] limitations on customer shopping for
retail electric generation service, [2] bypassability, [3] standby, back-up, or sup-
plemental power service, [4] default seYvice, [5] carrying costs, amortization peri-
ods, and accounting or deferrals, including fu.ture recovery of such deferrals, as
would have the effect of'stabilizzng or providing certainty regarding retail electric
service.

R.C. 4928.143(B)(2)(d) (emphasis added). The Commission properly found that the RSR is au-

thorized under division (B)(2)(d). See ESP IZ Order at 31-32, FES Appx. 40-41; First Rehearing

Entry at 15-16, FES Appx. 107-108; Second Rehearing Entry at 4-5, FES Appx. 162-163.

1. The RSR is a term, condition, or charge.
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The RSR meets the first statutory requirement. It is undisputed that the RSR is a charge.

&e, e.g., First Rehearing Entry at 15, FES Appx. 107. And because it enables other parts of the

modified ESP as part of the ESP package, the RSR also is a term and condition.

2. The RSR relates to default service.1

The RSR also meets the second statutory reyuirement, by providing for a charge related

to default service. As the Commission explained, the RSR "freezes nozl-fttel generation rates

throughout the term of the ESP, allowing all [SSO] customers to have rate certainty that would

not have occurred absent the RSR," First Rehearing Entry at 15, FES Appx. 107. Because an

SSO "is the default service plan for AEP-Ohio customers who choose not to shop," id., the

Commission correctly found that the RSR relates to default service. &e also Second Rehearing

Entry at 3, FES Appx. 161.

OCC attempts to limit "default service" to mean POLR service. (OCC Br. at 22; see also

IEU Br. at 27-28.) But that purported limitation is nowhere in R.C. Chapter 4928. An EDU like

AEP Ohio might be the default "provider" of retail electric service if a C':RES provider fails to do

so, and POLR charges are related to default service (see id at 23). But that does not mean that

the term default "service" set forth in R.C. 492$.143(B)(2)(d) is linaited to an EDU's POLR obli-

gations. To the contrary, R.C. 4928.141 makes clear that the two options for providing default

service are an ESP or an MRO. "Only a standard service offer authorized in accordance with sec-

tion 4928.142 or 4928.143 of the Revised Code, shall serve as the utility's standard service offer

for the purpose of compliance with this section; and that standard service offer shall serve as the

utility's default standard service offer for the purpose of section 4928.141 of the Revised Code."

1 The RSR is also authorized under R.C. 4928.143(B)(2)(d) because it is a charge related to by-
passability (see Prop. I.11.4, infra, at 11-12) and related to accounting deferrals (see Prop. I.B,
infra, at 12-19).
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R.C. 4928.141 (emphasis added). The Commission has thus held that the "SSQ is the default ser-

vice provided by the electric utility and may be provided through either an ESP or an MRO."

PUCO Case Nos. 12-426-EL-SSO, et al., Op. & Order, 2013 Ohio PUC LEXIS 193, at *48

(Sept. 4, 2013) (emphasis added)

The RSR, as an essential part of AEP Ohio's ESP, plainly relates to that "default service"

under R.C. 4928.1.41. This Court has repeatedly held that "due deference should be given to stat-

utory interpretations by an agency that has accumulated substantial expertise and to which the

General Assembly has delegated enforcement responsibility." Consunaers' Counsel V. Pub. Util.

Comyn., 1 I 1 Oh_io St.3d 300, 2006-Ohio-5789, 1( 69, 856 N.E.2d 213. Even if the text of R.C.

4928.141 did not demonstrate that the RSR relates to defauIt service-and it plainly does-the

Court should defer to the Commission's finding that the RSR relates to default service.

3. The RSR has the effect of stabilizing or providing certainty regarding retail
electric service.

The RSR meets the third component of division (B)(2)(d) because it has "the effect of

stabilizing or providing certainty regarding retail electric service" in at least four distinct ways.

See ESP II Order at 31-32, FES Appx. 40-41.

First, the Commission correctly determined that the RSR enables AEP Ohio to promote

stable retail electric service prices, finding that the additional cost of the RSR is offset by frozen

base generation rates during the ESP term. Id. at 31, FES Appx. 40. The Commission noted that

the freeze on non-fuel generation rate increases allows current customer rates to remain stable

throughout the modified ESP term. Id. at 31-32, FES Appx. 40-41. This determination was sup-

ported by ample evidence. (&e, e.g., Tr. VI at 1896-99, Supp. 135-138.) FESthus errs in arguing

that the RSR does not provide stability because SSO customers' rates will increase during the

modified ESP (see FES Br. at 16); FES erroneously attempts to redefine "stability" as "frozen
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rates." But even assuming the RSR itself does not directly maintain rate stability or certainty to

customers (which it does), the ESP statute still enconlpasses the RSR because it has the effect of

stabilizing and providing certainty by enabling the entire modified ESP package to be imple-

mented. And the entire modified ESP-including its provision for freezing base generation

rates-provides certainty and stability as a whole. Besides, division (B)(2)(d) is not limited to

price stability for retail customers - the statute more broadly requires that a term, condition, or

charge stabilize or provide certainty for retail service. Thus, it enables the Commission to adopt a

charge that promotes stability of service for the Company, even if the RSR did not provide price

stability and certainty to retail customers. The Commission properly found that the RSR "pro-

motes stable retail electric service prices and ensures customer certainty regarding retail electric

service." ESP II Order at 31, FES Appx. 40.

Second, the Commission correctly found that the RSR provides rate stability and certain-

ty "through CRES services, which clearlyfall under the classification of retuil electric service,

by allowing customers the opportunity to mitigate any SSO increases through increased shopping

opportunities that will become available as a result of the Commission's decision in the Capacity

Case." (Emphasis added.) ESP II Order at 31, FES Appx. 40. This finding is supported by the

C,ommission's coordinated and strategic plan for deciding the ESP II and Capacity cases. Specif-

ically, the Cornxnission indicated that the Capacity Case decision to create a deferral based on

the provision of RPM pricing to CRES providers works in. tandem with the ESP II decision to

adopt the modified RSR - with the intended result enabling CRES providers to offer RPM-based

generation service, which is "retail electric service" under R.C. 4928.01(A)(27), to AEP C)hio's

customers as a competitive alternative to the SSO. Id. In other words, the RSR's capacity defer-
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ral component directly enables RPM pricing for CRES providers and that, in turil, drives pricing

benefits for customers as an alternative to SSO pricing throughout the entire ESP tenn.

Third, the Commission correctly found that the RSR enables "the guarantee that, in less

than three years, AEP-Ohio will establish its pricing based on energy and capacity auctions,

which this Commission again maintains is extremely beneficial by providing customers with an

opportunity to pay less for retail electric service than they may be paying today." Id. at 32, FES

Appx. 41. The RSR is the glue that holds the modified ESP plan together, allowing a faster tran-

sition to a fully competi-tive environment. Appellants all but ignore that long-terin benefit.

Fourth, the Cozru-nission found that the RSR provides stability and certainty by ensuring

that SSO rates "will remain available for all customers, including those who are presently shop-

ping, as well as those who may shop in the future." Id. Ensuring continued availability of SSO

rates is a critical element of the stability R.C. 4928. 1 43(B)(2)(d) seeks to achieve. Indeed, the

Commission found that the certainty of continued availability is "valuable, particularly if aii un-

expected, intervening event occurs during the term of the ESP, which could have the effect of

increasing market prices for electricity." Id. Such ability for all customers within AEP Ohio's

service territory to return to AEP Ohio's certain and fixed SSO rates, the Commission found, "is

an extremely benefacialaspect vf the RSR and is unclozabtedly consistent with legislative intent in

providing that electric security plans may include retail electric service terms, conditions, and

chctrges that relate to customer stability and certainty." (Einphasis added.) Id.

IEU contends that the Commission's numerous findings that the RSR promotes rate sta-

bility and certainty are not sufficient under R.C. 4928.143(B)(2)(d) because, in its view, "retail

electric service" as defined in R.C. 4928.0 1 (A)(27) is somehow limited to stabilizing the actual,

physical "supplying or arranging for supply" of electric service. (IEU Br. at 25-27.) It urges that,
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as a result, the only charges that may be authorized are those that "make[] the supply or arrang-

ing for supply of retail electric seivice more stable or certain." Id. IEU misconstrues the defini-

tion set forth in R,C. 4928.012(A)(27) and the scope of charges authorized under R.C.

4928.143(B)(2)(d). To begin with, the entire purpose of division (B)(2)(d) is ESP pricing

("terms, conditions or charges ...") and IEU's interpretation is unreasonably narrow. Moreover,

R.C. 4928.01(A)(27) defines "retail electric service" to include "any service involved in supply-

ing or arranging for the supply of electricity to the ultimate consumers in this state, from the

point of generation to the point of consumption." R.C. 4928.01(:h)(27) (emphasis added). That

definition is not limited to only those charges that increase the stability of the actual physical

supply of retail electric service. Such a limitation would be at odds with the fact that the pricing

of retail electric service is a fundamental aspect of service. It likewise would be at odds with

R.C. 4928.143(B)(2)(d)'s origins: That provision was enacted when the Ohio EDtIs were near-

ing the end of their "Rate Stabilization Plans" and the General Assembly sought to ensure that

the Commission continued to have authority to stabilize SSO pricing, not increasing the stability

of physical supply.2 In any event, pricing is critical to ensuring proper supply. Because pricing is

a fiin:ciameiital aspect of retail electric service, stabilizing prices to the benefit of consumers and

suppliers is easily encompassed by R.C. 4928.143(B)(2)(d)'s broad text.

4. R.C. 4928.143(B)(2)(d) authorizes a nonbypassable RSR.

2 If the General Assembly intended R.C. 4928.143(B)(2)(d) to apply only to charges affecting the
stability of physical supply and not charges increasing price stability, it would have said so. This
Court has explained, "[iJn determining legislative intent it is the duty of this court to give effect
to the words used, not to delete words used or insert words not used." State ex rel. Celebrezze v.
Bd ofCounty Conzm'rs, 32 Ohio St.3d 24, 27, 512 N.E.2d 332 (1987), quoting Columbus-
Suburban Coach Lines v. I'uh. Util. Comm., 20 Ohio St.2d 125; 127, 254 N.E. 2d 8 (1969). That
R.C. 4928.144 is limited to a phase-in of a rate or price that ensures "rate or price stability for
consumers" has no bearing on the scope of charges permitted under R.C. 4928.143(B)(2)(d).
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IEU argues that the RSR is unreasonable and unlawful because R.C. 4928.143(B)(2)(d)

does not authorize the Commission to create a nonbypassable rider. (IEU Br. at 24-25.) IEU tries

to contrast divisions (B)(2)(b) and (B)(2)(c), which permit recovery of certain costs and mandate

the tise of non-bypassable charges, with division (13)(2)(d), which does not expressly mention

nonbypassable eharges. (Id. at 24.) The fact that the statute yeqaaiy-es charges approved under

(B)(2)(b) and (c) to be noribypassable provides nc, basis for concluding that the Commission

lacks authority to approve a nonbypassable charge under (B)(2)(d). On the contrary, (B)(2)(d)

authorizes the Commissiozi to address "[t]erms, conditions, or charges relating to * * * bypassa-

bility." The Commission rightly interpreted this language to authorize approval of a component

of an ESP as bypassable or nonbypassable. Second Rehearing Entry at 5, FES Appx. 97.

'l,hat has been the Commission's consistent construction. The Commission adopted a

nonbypassable charge for Duke Energy Ohio ("Duke") and Dayton Power & Light ("DP&L") in

their SSO cases. See PUCO Case Nos. 11-3549-EL-SSO et al., Op. & Order, 2011 Ohio PUC

LEXIS 1248 (Nov. 22, 2011); PUCO Case Nos. 12-426-EL-SSO, et al., Op. & Order,

2013 Ohio PUC LEXIS 193 (Sept. 4, 2013). Duke's stability charge was a "similar construct" to

AEP Ohio's proposed RSR. (Exelon Ex. 101 at 9, Supp. 117.) Indeed, IEU - the same party

compai_ni_ng that the nonbypassable RSR charge is unlawfiil here - supported adoption of the

Duke stipulation that accomplished the same outcome. If Duke's and DP&L's nonbypassable

electric charges are lawful, IEU must concede, so too is AEP Ohio's nonbypassable RSR.

B. The Commission properly authorized recovery of deferred capacity costs through
the RSR. [OE+G Prop. 1; OCC Prop. 1; IEU Props. II.B.4, IV]

OEG and IEU challenge AEP Ohio's collection of a portion of deferred capacity costs

through the RSR, asserting that R.C. Chapter 4928 does not authorize it. (OEG Br. at 12-14; IEU

Br. at 31.) OEG also argues that, although the Commission may have authority to establish an

12



RSR, R.C. 4928.143 and 4928.144.do not allow AEP Ohio to use RSR revenues to fluzd a dis-

count to CRES providers. (OEG Br. at 11-14), OEG further contends that requiring AEP Ohio to

use a portion of RSR revenues to cover deferred capacity costs is unlawful because it forces re-

tail SSO generation service customers to pay AEP Ohio for wholesale capacity costs owed by

CRES providers. (Id. at I 1-15.) OCC and IEU contend that using a portion. of RSR revenues to

defray capacity cost deferrals unlawfully subsidizes CRES providers, in violation of R.C.

4928.02(H). (OCC Br. at 13; JEU Br. at 32-33.) Finally, OCC claims that, because retail custom-

ers pay for capacity once when they pay for generation service, the RSR requires retail customers

to pay for capacity twice. (OCC Br. at 9-11.) `T'hese arguments lack merit.

1. The Commission may authorize the recovery of deferred capacity costs
through the RSR. (OEC Prop. I; IEU Props. II.13.4, IV]

As noted above, R.C. 4928.143(B)(2)(d) permits establishment of "accounting or defer-

rals" that stabilize or provide certainty for retail electric service. It was thus appropriate for the

Commission to invoke that provision when it required AEP Ohio to dedicate a portion of the

RSR toward recovery of capacity cost deferrals. OEG and IEU nevertheless challenge that prac-

tice, arguing that the deferred capacity costs were not authorized under R.C. Chapter 4928. (OEG

Br. at 12-14; IEU Br. at 31.) But the Commission properly rejected that argum.ent:

Section 4928.143(B)(2)(d), Revised Code, allows for the establishment of terms,
conditions, or charges relating to limitations on customer shopping for retail gen-
eration service, as well as accounting or deferrals, so long as they vvould have the
effect of stabilizing or providing certainty regarding retail electric service. 7'here-
fore, the inclusion of the deferral., which is justified by Section 4909.15, Revised
Code, within the RSR is permissible by Section 4928.143, Revised Code, as it has
the effect of providing certainty for retail electric service by allowing CRI;S sup-
pliers to purchase capacity at market prices while allowing AEP-Ohio to continue
to offer reasonably priced electric service to customers who choose not to shop.

(Emphasis added.) First Rehearing Entry at 17, FES Appx. 109. The Commission's decision to

create the deferral in its C'apacity Order was based on its general accounting authority under R.C.
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4905.13. This Court affirmed a Commission decision to create an accounting deferral under

R.C. 4905.13, for subsequent recovery in retail rates under R.C Chapter 4928, of expenses relat-

ing to charges incurred in connection with FERC's authority. Ohio Edison in Ohio Consunwrs'

C'ounsel v. Pub. Util. Conarn., 1l 1 Ohio St.3d 384, 2006-Ohio-5853, 856 N.E.2d 940. The Com-

mission had ample authority to prospectively create the deferral in the Capacity Order and au-

thorize its recovery in the ESP II case. OEG's contrary arguments are incorrect.

Appellants also overlook the fact that deferral of AEP Ohio's capacity costs above RPM

is a benefit to customers designed to increase competition and shopping. ESP IlOrder at 35-36,

FES Appx. 44-45. Reducing the capacity cost deferrals using a portion of RSR revenues also

benefits customers and promotes rate stability, because collecting a portion of the deferrals

through the RSR defrays a portion of the fi.iture rate impact to customers. And the reduction in

deferrals is drawn from revenues that the Conipany has otherwise been authorized to recover. As

the Commission found, "with $1.00 of the RSR being devoted towards paying back AEP Ohio's

deferrals, customers will avoid paying high deferral charges for years into the future." Id. at 36,

I'ES Appx. 45. For these reasons, too, the Commission's authorization of recovery of a portion

of capacity cost deferrals through the RSR is lawful, reasonable, and should be aff rmed.3

2. R.C. 4928.144 provides authority for the Commission to implement a phased
recovery of deferred capacity costs.

' Although IEU Prop. IV is presented as a criticism of the Comniission's decision regarding re-
covery of the capacity cost deferral, in substance it amounts to a challenge to the authorization of
the deferral itself (See TEU Br. at 38-42.) "I'hat decision, however, is properly the subjeci of Case
Nos. 2012-2098, et al., not this case, as IEU apparently recognizes, having made identical. argu-
ments regarding the Commission's authority to create the deferral in its first merit brief in that
case. (Case Nos. 2012-2098, et al., II;U Br. at 35-41.) If the Court decides that the Commission's
decision in the Capacity Case authorizing the deferral is properly a subject of this appeal, AEP
Ohio incorporates by reference the relevant portions of its September 23, 2013 merit brief in
Case Nos. 2012-2098 et al. (Case Nos. 2012-2098, et al., AEP Ohio Br. at 29-39.)
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OEG argues that the Commission erred in invoking the phase-in statute, R.C. 4928.144,

when addressing the capacity cost deferrals and permitting phased recovery of a portion of defer-

rals through the RSR. According to OEG, R.C. 4928.143 does not authorize the capacity cost

deferral recovery component of the RSR. (OEG Br. at 14.) Because OEG's objection proceeds

on the false premise that the RSR is not permitted under R.C. 4928.143, the Comnxission proper-

ly rejected that objection tivhen it concluded that the RSR is authorized by that provision. S'ee

Prop. LA, supra, at 6-12. In any case, R.C. 4928.144 permits the Commission to provide for

phased in or deferred recovery of rates approved for recovery as part of an ESP. Since the

Commission adopted the RSR as part of the ESP (allocating a portion of the RSR toward recov-

ery of the capacity deferral) and further provided that the portion of the capacity deferral that re-

mains unrecovered at the end of the ESP will be recovered through the RSR, the phased in or

deferred portion of recovery is encompassed by R.C. 4928.144.

3. AEP Ohio may recover a portion of its deferred wholesale capacity costs
through the RSR.

OEG objects to wholesale capacity costs being recovered through the R.SR. (OEG Br. at

11-14). That objection is baseless. Although capacity deferrals may relate to a wholesale service,

the deferrals may be recovered through a retail charge adopted in an ESP. R.C. 4928.141(A) re-

quires an EDU to provide an SSO "of all competitive retail electric services necessary to main-

tain essential electric service to consumers, including a firm supply of electric generatioia ser-

vice." Moreover, R.C. 4928.143(B)(1) provides that "[a]n electric security plan shall include

provisions relating to the supply and pricing of electric generation service." Given that any

CRES provider that competes with the SSO during the ESP term must rely on AEP Ohio's ca-

pacity resources, the Comniission reasonably chose to ensure the provision of capacity to support

shopping at the same time it addressed the baseline SSO against which CRES providers compete.
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Although capacity is provided to CRES providers in AEP Ohio's certified territory on a

wholesale basis (and not directly to retail customers), the wholesale provision of capacity service

allows retail customers to shop for generation service. Explaining a benefit of the capacity defer-

ral component of the RSR, the Commission found that the RSR:

provides rate stability and certainty through CRES services, nMich clearly fall
under the classication of'retail electric service, by allowing customers the op-
portunity to mitigate any SSO increases through increased shopping opportunities
that will become available as a result of theCommission's decision in the Capaci-
ty Case.

L'S'I' II Order at 31, FES Appx. 40. In other words, AEP Ohio's wholesale capacity charges affect

the pricing of retail services offered by CRES providers. Adopting an RSR charge that promotes

competition by those providers encourages stability and certainty in their continued provision of

competitive retail electric services. That also offers retail consumers rate protection in connec-

tion with the S SO, ensuring that they can turn to CRES providers as an alternative. Considering

the positive benefits of lower RPM capacity pricing is entirely appropriate under the ESP statute.

The Commission, moreover, properly considered the Company's revenues from whole-

sale sales to CRES providers when establishing the terms of the ESP. Retail rates routinely re-

flect wholesale charges and costs, whether the rates are established under traditional ratemaking

or the ESP statute's alternative approach. NVith respect to traditional ratemaking, wholesale reve-

nues such as off-system sales revenues from generating plants being recovered in rate base are

often credited against the cost of service that would otherwise be collected. Similarly, third-party

revenues associated with transmission services are factored into the net cost of service. On the

side of cost recovery, costs incurred under the authority of FERC must be recognized in retail

rates as a matter of federal law. See e.g., Nantahala Power & Light Co. v. Thornburg, 476 IJ.S.

953, 966 (1986); PI_ff Interconnection, LLC, 135 FERC fi61,022 (2011). In shoz-t, ratemaking
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often incorporates both wholesale costs and revenues when setting retail rates associated with

plant in service and expenses used for both wholesale and retail sales.

Likewise, ESPs must address a variety of charges and revenues beyond rates for firnl

generation service for non-shopping customers - some of which recover wholesale costs or in-

corporate third-party revenues in the charge. These iilclude single-issue distribution charges un-

der division (13)(2)(h); charges for new generation capacity under divisions (B)(2)(b)and

(13)(2)(c) (establishing a revenue rec{uirenient that incorporates wholesale revenues and addresses

the fact that any power plant makes wholesale sales); in the modified ESP, the Transmission

Cost Recovery Rider (which incorporates FERC-approved charges and third-party revenues in

creating retail charges); and the Fuel Adjustment Clause approved under ciivision (13)(2)(a) (in-

corporating the cost of wholesale power purchases and setting the level of the retail charge after

allocating fuel costs to wholesale power transactioiis).

The RSR itself was based on revenue estimates, including a total non-fuel generation rev-

enue target calculated by crediting wholesale capacity revenues from CRES providers, as well as

an energy credit based on additional wholesale energy sales made from freed-up energy. Incor-

porating wholesale revenues and costs when establishing retail rates is not uncommon or inap-

propriate. Thus, the Commission properly recognized the wholesale capacity revenues AEP Ohio

would collect durittg the ESP term in connection with the RSR. The net effect of the Commis-

sion's.decision in the Capacity Case is that CRES providers will pay RPM prices for the entire

ESP term (and beyond). That was the default position under the state compensation mechanism

before the Capacity Case Order, and it remains so today going forward. That the capacity defer-

ral component of the RSR originated in the Capacity Case based on the pricing of a wholesale

seivice in no way undermines the Commission's Order. As the Commission found, "the RSR
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allows for AEP Ohio to continue to provide certainty and stability for AEP Ohio's SSO plan

while competitive markets continue to develop as a result of the RPM priced capacity." ESP II

Order at 36, FES Appx. 45.

4. The RSR's deferred capacity cost recovery component does not constitute an
unlawful or unreasonable subsidy.

IEU argues that the RSR is an unlawful and anti-competitive subsidy of the AEP Genco.

(IEU Br. at 32-33.) That is misguided. A cross-subsidy involves either paying for something

without receiving anytliing in return, or receiving a payment without a corresponding cost. Nei-

ther situatiori applies to the RSR. ESP II Order at 37, FES Appx. 46. As the Commission correct-

ly found, 1F,tJ and OCC "cannot claim that AEP-Ohio's generation affiliate is receiving an im-

proper subsidy when in fact, it is only receiving its actual cost of service." First Rehearing Entry

at 26-27, FES Appx. 118-119. IEU's contention that the RSR and capacity cost deferral recovery

violate R.C. 4928.02(H) is without merit and should be rejected.

5. OCC's argument that the RSR requires retail customers to pay for capacity
rivice conflicts with the Commission's finding that the RSR benefits all cus-
tomers by stabilizing and providing certainty for retail electric services.

OCC's contention that the RSR causes customers to pay twice for capacity is misguided.

(OCC Br. at 7-14.) The RSR allows AEP Ohio to maintain adequate financial integrity during

the ESP term, while enabling frozen SSO base generation rates to non-shopping customers and

auction-based capacity prices for CRES providers to the ultimate benefit of shopping customers.

The Commission thus properly found that the "RSR benefits all of AEP-Ohio's customers, both

shopping and non-shopping in that it allows for the competitive market to continue to develop

and expand while allowing AEP-Ohio to maintain a competitive SSO offer for its non-shopping

customers." First Rehearing Entry at 20, FES Appx. 112. There is nothing improper about the

Commission's approval of the RSR (including the capacity deferral) in light of those benefits

18



received by all - separate and apart from the capacity purchased by non-shopping customers

through SSO rates. Moreover, OCC's position ignores that the bulk of the RSR does not rel.ate to

recovery of the capacity deferrals. As the Commission observed, OCC's criticism "mischarac-

terize[s] the function of the RSR, because, as we emphasized in the Opinion and Order and again

in this Entry, the RSR allows for stability and certainty for AEP Ohio's non-shopping customer

prices, while the deferral relates to capacity, thereby making it inappropriate to claim customers

are being forced to pay twice for capacity." Id. at 23, FES Appx. 115. In any case, "[a] 11 custom-

ers, residential, commercial, and industrial, and both shopping and non-shopping, benefit from

the RSR, as it encourages competitive offers from CRES providers while maintaining an attrac-

tive SSO price in the event market prices rise." Id. at 25, FES Appx. 117. Because all customers

benefit, there was no error in theComm.ission's decision to distribute the costs among all cus-

tomers. OCC improperly invites this Court to second-guess Commission deteniiinations that lie

at the core of its competence.

C. The Commission's determination of the revenue that the RSR will collect is sup-
ported by the record evidence. [FES Prop. II (part 3)]

FES's attacks on the RSR (at 21-23) rest on mischaracterizations of the record. At the

outset, FES inaccurately describes the decision to incorporate an $826 million revenue target in

developing the RSR as providing "more than [AEP Ohio] requested." (FES Br. at 21.) Not so. In

fact, the Commission reduced AEP Ohio's revenue target, adjusting it "downward" over $100

million "to $826 million." ESP IIOrder at 33, FES Appx. 41. To the extent the resulting net RSR

revenue exceeds the amount requested with the original ESP proposal, that merely reflects the

substantial and costly modifications to and departures from the ESP originally proposed by the

Company; the original proposed RSR invoked by FES was based on the original, unmodified

ESP proposal. For example, the (:ommission determined that $0.50 of the $4.00 RSR charge for
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2014-2015 (12.5% of the total charge for that period) "reflects the Commission's modification. to

expedite the timing and percentage of the wholesale energy auction beginning on June 1, 2014."

Id. at 36, FES Appx. 44. Thus, if the energy auctions had not been accelerated and expanded, the

RSR would have been 12.5% smaller. FES's statements regarding the proposed and final rider

revenue is nothing more than a misguided "apples to oranges" comparison.

FES also advances the misguided assertion that the revenue target was "arbitrary" be-

cause the Commission. chose an amount between the sums recommended by witnesses. (FES Br.

at 21). Public utility companies must be compensated for the costs incurred in providing service,

including the cost of equity commensurate with returns on investments in other enterprises hav-

ing corresponding risks. See FERC v. Hope 14`crtuNal Gas Co., 320 U.S. 591, 603 (1944); Blzce-

field Water YVorks &Irraprovement Co. v. Pub. S'erv. Comm'n. of W. T"cr., 262 U.S. 679, 694

(1923). That return, moreover, should be sufficient to assure confidence in the financial integrity

of the enterprise, so as to maintain its credit and to attract capital. Id. In ratemaking proceedings,

it is not merely common for expert witnesses addressing the required investor return on equity

(ROE) to use a range of reasonable results rather than pinpoint an exact nLunber; it is a standard

practice. In making a ratemaking decision, however, the Commission uses its discretion to select

a more precise point within the range of reasonable outcomes,4 FES's complaint about the

Commission's methodology is thus contrived. The Commission expressly found that "all three

experts provide credible methodologies for determining an appropriate ROE," producing rec-

ommendations ranging from 7% to 1.1.26%. ESP II Order at 33, FES Appx. 42. The Commission

a In a traditional rate case under R.C. Chapter 4909, for example, the Commission has tremen-
dous discretion under R.C. 4909.15(A)(2) to establish a fair and reasonable rate of return to the
utility within a range of reasonable results.
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was well within its discretion when it used 9%, an approximate midpoint, as a reasonable esti-

mate falling well within the range produced by the evidence.

FES's related arguments simply ask this Court re-weigh the evidence. Even though the

Court generally requires only that Commission determinations be supported by some factual

support, see Tongren v. I'zab. Util. Comm. 85 Ohio St.3d 87, 89, 1999-Ohio-206, 706 NE.2d

1255, in this case record support for the Commission's revenue target of $826 million was am-

ple. The Commission explained that the target was developed based on the projected earnings

needed to produce a reasonable ROE. A detailed table of record-based assumptions and calcula-

tions used to develop the RSR revenue target was listed in the decision. ESP II Order at 35, FES

Appx. 44. The table reflected the major categories of revenue to be received by AEP Ohio during

each annual period in the ESP term, including retail non-fuel revenues, CRES capacity revenues,

and a credit for revenue associated with shopped load. Id. Each of those revenue calculations was

discussed in testimony and subject to cross exainination. The main discretionary component re-

lated to establishing the reasonable ROE figure, which was determined in a manner consistent

with .Hope and Blatefield.

The Commission explained that, "in determining an appropriate quantification for the

RSR," it would target only such revenue as is necessary to "ensure AEP Ohio has sufficient capi-

tal while maintaining its frozen base generation rates."' Id at 33, FES Appx. 42. The Commis-

sion's findings are well supported. AEP Ohio witnesses Allen and Dr. Avera testified that the

Company would face significant adverse financial impacts without the RSR; even with the pro-

posed revenue target, AEP Ohio would only experience an ROE in 2013 af only 7.5%0, which

falls below the zone of reasonableness to attract investors. (AEP Ohio Ex. 150 at 6-7, Supp. 108-

109; AEP Ohio Ex. 151 at 4-5, 9, Supp. 112-114.) And RESA - the group generally representing

21



CRES providers (such as FES) below - supported using projected earnings to avoid confiscatory

rates (if there was to be an RSR of any sort). ESP II Order at 30, FES Appx. 39; RESA Br. at 14-

16, Supp. 161-163.) As other parties (including CRES providers other than FES) recognized, us-

ing projected earnings to set rates is a reasonable, common approach and was a permissible, ap-

propriate method for the Comniission to develop a reventie target in adopting the RSR.5

FES attempts to second-guess the Comm.ission's findings by emphasizing irrelevant evi-

dence that the Commission chose not to invoke. Specifically, FES points to financial. information

for past periods that relates to larger financial results covering multiple AEP operating compa-

nies, or to the larger holding company as a whole. (FES Br. at 23.) Far from being required to

rely on that information, the Commission may well be prohibited from using that type of affiliate

or holding-company data when evaluating earnings under the ESP statute; the Commission can-

not offer inadequate compensation simply because other companies earn income elsewhere, See

R.C. 4928.143(F). The only financial figure cited by FES that actually relates to AEP Ohio's

earnings is a net income figure for the first quarter of 2012. But that isolated, 3-month period is

neither meaningful nor predictive of future financial results during the ESP term. At bottom, FES

asks this Court to improperly substitute its predictive judgment for that of the expert agency.

Finally, FES argues that AEP Ohio should be required to receive onlv market rates and

not cost-based rates. Without supporting citation, it asserts that "Ohio law mandates" AEP Ohio

to collect market competitive rates; any rate exceeding a market price, FES claims, "necessarily

exploits consumers." (FES Br. at 23.) FES's rhetoric simply ignores the controlling statute -

' That inquiry stands in contrast to how the Commission must determine whether earnings are
"significantly in excess" of the earnings by reasonably comparable companies under R.C.
4928.143(F). In calculating that threshold, the Commission must look at the returns earned bv
companies other than AEP Ohio. See Prop. VI, infNa, at 42-45.
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R.C. 4928.143(B)(2)(d) - which provides ample authority to adopt the RSR and the Commission

appropriately made the supporting factual findings under that statute based on the record.

FES undoubtedly disagrees with the Commission's assessment. But this Coiu-t defers to

the Commission in areas involving its special expertise. &e, e.g., 7ongi°en v. Pzib. Util. Comm.,

85 Ohio St.3d 87, 89, 1999-Ohio-206, 706 N.E.2d 1255. This Court defers to the Commission's

selection of one of multiple defensible methodologies or formulas. Ohio Edison Co. v. Pub. Util.

Comm., 173 Ohio St. 478, 483-84, 184 N.E.2d 70 (1962). And deference is particularly appropri-

ate where, as here, the case involves the Commission's judgments regarding matters within its

expertise and discretion. Rural Cellulctr Ass 'n v. FCC, 588 F.3d 1095, 1105 (D.C. Cir. 2009).

The Commission's development of the RSR revenue target via a projected earnings approach

based on record evidence is a reasonable and lawful method for applying division (B)(2)(d).

D. The Commission's design of the RSR neither mismatches revenue recovery with
costs nor creates improper subsidies among customers. [Kroger Prop. I]

Kroger contends that the RSR should be structured as a demand-based (M) charge for

demand-billed customers, rather than an energy-used (kWh) charge. (Kroger Br. at 7-8.) Kroger

asserts that assigning RSR revenue responsibility based on the customer's peak demand woLrld

be more equitable than using the amount of energy consumed by the customer. (Id.) Otherwise,

Kroger argues, customers ^vith high load factors (customers with relatively high kW demand rel-

ative to the amount of energy (kWh) they consume) will subsidize customers with low load fac-

tors. (Id. at 8.)

The Commission considered Kroger's position, but deteianined that it would unduly bur-

den smaller and lower load factor commercial and industrial customers. "We believe the Opinion

and Order struck the appropriate balance through recovery per kWh by customer class," the

Commission explained, "as it spreads costs associated with the RSR charge among all customers,
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as all customers ultimately benefit from its design." First Rehearing Entry at 25-26, FES Appx

117-118. Kroger points to nothing that compels the Commission to adopt its contrary approach.

To the contrary, this Court has frequently explained that decisioiis about how rates are designed

- including which customers pay and under what circumstances -- are within the Commission's

"unique rate-design expei-tise," Green Cove Resoy-t Ownexs'Ass'n. v. Pub. Util: Comm., 103

Ohio St.3d 125, 2004-Ohio-4774, 814 N.E.2d 829, ¶ 1; see also, e.g_, Cvalition for Util. Reform

v. Pub. Util. Comm., 67 Ohio St.3d 531, 533, 1993-Ohio-78, 620 N.E.2d 832; ConsumeNs' Coun-

sel v. Pub. Util. Cnam., 32 Ohio St.3d 263, 268, 513 N.E.2d 243 (1987). Kroger's arguments

about the nuailces of this rate design implicate judgments about the fairness of each customer

class's share of the RSR revenue target. Such issues are plainly dedicated to the Commission's

discretion.

Proposition of Law No.II: The frozen SSO rates established in the I.^SPII Order do not dis-
criminate against non-shopping customers. (®CC Prop. I, IEtT Prop. VI

The modified ESP freezes base generation SSO rates at the levels in effect at the end of

the prior ESP. The Commission found this rate freeze benefits customers by ensuring that stable

and reasonably priced default generation services remain available to all customers throughout

the new ESP's term. First Rehearing Entry at 33, FES Appx. 125. IEU and OCC contend that the

frozen base generation rates discriminate against non-shopping customers because they pay AEP

Ohio higher rates for retail base generation service than AEP Ohio collects as compensation for

wholesale capacity service provided to CRES providers. (IEU Br. at 42-45; OCC Br. at 12-13).'

6 IEU requests that the Court remedythe alleged discrimination by ordering the Commission to
take that difference and offset it against capacity cost deferrals that result from the state compen-
sation mechanism. But IEtJ did not raise either the discrimination or the "offset" arguments in its
application for rehearing. OCC did raise a discrimination arguinent similar to what IEU has ad-
vanced in its Proposition of Law No. V; however, OCC did not contend that the Comm.ission
should take the difference between the frozen base generation SSO rates and the amounts col-
lected for whoiesale capacity service and offset that difference against accumulated capacity cost
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Those arguments are meritless. It is well established tliat Ohio law "does not prohibit rate

discrimination per se; rather, it prohibits charging different rates when the utility is performing *

** a like and contemporaneous service under substantially the same circumstances and condi-

tions." Ohio Consufners' Couyzsel V. Pub. tltil. C'omm., 109 Ohio St.3d 328, 2006-Ohio-2110,

847 N.E.2d 1184, 23 (quotation marks omitted); R.C. 4905.33. If, however, "the utility services

rendered to eustomers are different or if they are rendered under different circumstances or con-

ditions, differences in the prices charged and collected are not proscribed by R.C. 4905.33."

Meiss v. 1'ztb. tltil. Comm., 90 Ohio St.3d 15, 16, 2000-Ohio-5, 734 NE 2d 775. Similarly, while

R.C. 490535 prohibits a utility from making or giving an "undue or unreasonable" preference or

advantage, or from imposing an "undue or unreasonable" prejudice or disadvantage, it "does not

prohibit all preferences, advantages, prejudices, or disadvantages-only those that are undue or

unreasonable." Id. at 15-17.

The Commission reasonably found that both the services rendered and the customers who

receive the services are different. First Rehearing Entry at 33, FES Appx. 125. AEP Ohio sup-

plies CRES providers with capacity in a wholesale transaction so that CRES providers may serve

customers. It provides SSO base generation service to non-shopping, retail customers in a retail

transaction that encompasses more than capacity. The two different services are rendered under

different circumstances and conditions (to CRES providers for resale and to non-shopping cus-

tomers as one rate component within the ESP package). In electricity markets, as in others,

wholesale and retail rates are rarely the sam.e. Appellants do not explain why it is unjust or un-

reasonable for that to be the case here.

deferrals. Rather, OCC contended that the Commission should have reduced base generation
SSO rates. (OCC/APJN AFR at 27-32 (Sept. 7, 2012), Supp. 170-175.) So, as there is no aspect
of any party's application for rehearing that advanced the "offsetting" argument that IEU has in-
cluded in its Proposition of Law No. V, the Court should reject it as waived. See R.C. 4903.13.
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Proposition of Law No.IV: The Commission's ESP II Order did not improperlv approve
recovery of generation transition revenue or its equivalent. [IEU Prop. III; FES Prop.
ILB.2; C)CC Prop. II]

IEU, OCC, and FES claim that the Commission improperly allowed the Company to re-

cover "transition costs" that should have been collected previously when the General Assembly

first ordered electric deregulation. But that contention rests on the faulty premise that the Com-

mission's decisions in the case below grant AEP Ohio the right to collect "transition charges" as

contemplated under R.C. 4928.38 and 4928.31 and defined by R.C. 4928.40.

Generation "transition" charges are a statutorily-defined cost recovery mechanism for

otherwise stranded generation investment that was to be recovered through retail generation

charges. ^See R.C. 4928.40. Under SB 3, utilities were given an opportunity to recover those in-

vestments through retail rates that could include the amount of generation investment that would

be unrecoverable in a competitive market. The Commission determined whether such invest-

ments would be stranded under SB 3 based on an analysis of 2000-vintage information by com-

paring whether the net book value for generation assets exceeded the long-term market value of

the assets (using projected market price estimates for electricity). Those issues were addressed in

a prior case, rvhere AEP Ohio agreed not to pursue recovery of stranded generation investment

through retail generation transition charges. (.S`ee IEU Ex. 124 at Ex. JEH-2, Supp. 119-130.)

The Commission's decision here does not implicate transition charges. Rather, it incor-

porates a two-tiered wholesale capacity pricing mechanism under which AEP Ohio recovers the

costs of providing capacity to CRES providers in part through the price they pay and in part

through the capacity deferral component of the RSR. That two-tiered mechanism has nothing to

do with retail generation transition charges that were applicable only to a specific and limited

time-period (2001-2005); and it has nothing to do with costs stranded by the 2001-2005 transi-
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tion at all. See R.C. 4928.40. Appellants' attempt to conflate retail generation transition charges

with wholesale capacity prices should be rejected.7 As the Commission explained when rejecting

Appellants' improper effort to conflate current capacity costs with legacy R.C. 4928.40 "transi-

tion costs":

[W]e reject the claizn that the RSR allows for the collection of inappropriate tran-
sition revenues or stranded costs that should have been collected prior to Decem-
ber 2010 pursuant to Senate Bill 3, as AEP-Ohio does not argue its ETP did not
provide sufficient revenues, and, in light of events that occurred after the ETP
proceedings, including AEP-Ohio's status as an 11 RR entity, AEP-Ohio is able to
recover its actual costs of capacity, pursuant to our decision in the Capacity Case.
Therefore, anything over RPM auction capacity prices cannot be labeled as transi-
tion costs or stranded costs.

ESP II Order at 32, FES Appx. 41.8 AEP Ohio is seeking actual costs of capacity, not legacy

generation costs. This factual finding is supported by the evidence and should be affirmed.

Proposition of Law No.V: The Commission's ESP II Order properly approved AEP Ohio's
transfer of its generating assets at book value to Genco, subject to approval of the corpo-
rate separation plan, and did not create any improper subsidies when it allowed certain
revenues to pass-through AEP Ohio to Genco. [FES Prop. IV; IEU Prop. VII

The Commission carefully addressed how certain elements of the generation asset divest-

iture and the agreement between AEP Ohio and Genco will affect SSO rates under the modified

ESP. ESP II Order at 57-60, FES Appx. 66-69; First Rehearing Entry at 61-65,1~ES Appx. 153-

157.The Commission acknowledged that the Company intended to transfer its generation assets

to Genco at net book value and found: (1) "that, subject to our approval of the corporate separa-

tion plan [in Case No. 12-1126-EL-UNC], the electric distribution utility should divest its gener-

ation assets from its noncompetitive electric distribution utility assets by transfer to its separate

7 The Company presented an exhaustive refutation of this argument in its Initial Post I-learitig
Brief filed with the Commission on June 29, 2012 at 63-78 (Supp. 143-158).

8 SB 221 "addressed several areas of concern with electric markets," including the establishment
of "new standards to govenl generation rates." In y-e Columbus S. Power C,'o., 128 Ohio St. 3d
512, 2011-Ohio-1788, 947 N.E.2d 655, ^1, 5(citing R.C. 4928.141-.144).
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competitive retail generation subsidiary, [Genco], as represented in this modified ESP" ESP II

Order at 59, FES Appx. 68; and (2) that "it is reasonable and appropriate for certain revenues to

pass-through AEP-Ohio to [Genco]." Id. at 60, FES Appx. 69. These two limited findings were

made in the context of the ESP II case because structural legal separation (i.e., generation di-

vestiture) is a critical and necessary prerequisite for the modified ESP to transition toward and

implement an auction-based SSO.

A. IEU's arguments regarding the Commission's conditional approval of the asset
transfer, subject to its decision in the Corporate Separation docket, are the subject
of a separate appeal and are not properly before the Court in this case.

IEU contends that the Commission's conditional approval of the asset divestiture is un-

lawful because: ( 1) the Caznpany did not seek approval of the transfer in its ESP Il application

(IEU Br. at 47); (2) it was beyond the authority of the Commission to approve the transfer (id, at

48); (3) the Commission failed to apply state energy policy (id.); and (4) the order does not con-

tain any of the findings necessary to approve the transfer of assets. (Id.) IEI7 characterizes the

Commission's approval for AEP Ohio to transfer its generation assets to Genco at net book value

as an elaborate "shell game" that both violates Ohio law and the Commission's rules and yields

unlawful subsidies to Genco. (IEU Br. at 45-49.) It;U's arguments are not proper here. The

Commission explicitly conditioned its approval of the asset transfer on its decision in the Corpo-

rate Separation Case, where it concluded that the Company should transfer its generation assets

at net book value. See Corporate Separation Case, Finding and Order at 22 (Oct. 17, 2012) (em-

phasis added). Moreover, the Commission addressed IEU's other arguments in Corporate Sepa-

ration Case Order; its decision is based on the record developed in that docket and is the subject

of a separate appeal in this Court as No. 2013-1014.

B. The Commission's decision to permit certain revenues to pass through AEP Ohio to
AEP Genco after corporate separation is lawful.
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The Commission determined that certain generation-related revenues should pass through

AEP Ohio to Genco after corporate separation is effective, finding that "the revenues AEP-Ohio

receives * * * from the RSR which. are not allocated to recovery of the deferral, revenue equiva-

lent to the capacity charge [] authorized in [the Capacity Cuse], generation-based revenues from

SSO customers, and revenue for energy sales to shopping customers, should flow to Gen-

Resources." ESP II Order at 60,FES Appx. 69; see also First R_ehearing Entry at 65, FES Appx.

157. FES argues that the decision is unlawful because AEP Ohio has not shown that the costs of

its purchased power and capacity from Genco are prudently incurred. According to FES, the de-

cision allows AEP Ohio to pass numerous above-market revenue streams to its competitive affil-

iate, producing an unlawful subsidy to its affiliate. (FES Br. at 29-33.) IEU echoes that cross-

subsidy claim. (IEU Br. at 49.)

'Che objection is meritless. AEP Ohio will pass through generation-related revenues to

Genco for providing capacity and/or energy for the SSO load. AEP Ohio will pay Genco the

non-fuel generation charges billed to AEP Ohio's SSO customers under applicable retail rate

schedules, as well as Genco's actual fuel costs. (AEP Ohio Ex. 1.03 at 7, Supp. 40.) AEP Ohio

will also reimburse Genco, on a dollar-for-dollar basis, for any transmission, ancillary, and/or

other service charges that Genco may be billed by PJM in eonnection with the SSO contract.

(ki.) In addition, as it stands now, AEP Ohio will pay $188.88/MW-day to Genco for providing

capacity to support shopping load of CRES customers. (Id.) Energy costs displaced by the atic-

tion would get adjusted out from the fiiel adjustment charge, and AEP Ohio would not pay Gen-

co for any energy supplied by the auction; Genco would receive SSO base rate revenue and fuel

and adjustment charge revenue (excluding the costs/revenues related to the energy auction). Any

revenues related to moving to a competitive generation market in Ohio, such as the non-deferral
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portion of the Retail Stability Rider, will also be remitted to AEP Genco as compensation for the

fulfillment of its obligations. (Id. at 8, Supp. 41; Tr.1l at 519, 614, Supp.I312-133.)

These payments are plainly not impermissible cross subsidies. The Commission has scru-

tinized functional separation for AI:P Ohio at every step of the process during the past 12 years,

and AEP Ohio remains a vertically-integrated utility. For part of the ESP term, AEP C)hio will

(according to plan) be legally separated but remain obligated to provide SSO service at the

agreed rates for the entire ESP term. After separation; Genco will be obligated to support SSO

service through the provision of adequate capacity and energy. It is thus only appropriate that

Genco receives the same gcneration revenue streams agreed to by AEP Ohio for doing so. There

is, moreover, a power supply agreement between AEP Ohio and Genco addressing this arrange-

ment pending before the FERC.9 FES and IEU fail to acknowledge these key points. Nor do they

accept the fact that AEP Ohio could not complete corporate separation by transferring these gen-

eration assets to its affiliate without also transferring the associated revenues. Although FES and

IEU couch their objections in terms of a purportedly unlawful subsidy, in reality their attack is

directed at AEP Ohio's and Genco's corporate separation. Their attenlpts should be rejected.

Proposition of Law No.Vt: The Commission's approval of the GRR and PTR was lawful
and reasonable. [FES Prop. 1.11; IEU Prop. I1.B.1, B.3]

IEU an.d. FES also challenge the Commission's approval of the Pool Termination Rider

(PTR) and Generation Recovery Rider (GRR). Their arguments are premature and unfounded.

Arguments about the GRR and PTR are decidedly unripe because neither results in any current

charge, and it is far from clear that either will do so in the future. l3otli the GRR and the PT'R are

zero-based "placeholder" riders that provide AEP Ohio with no current recovery. Indeed, the

GRR would, at most, allow AEP to recover the costs of building a new facility found necessary

9AEP Generation Resources, Inc., FERC No. ER13-232-000.
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by the Commission. But the Commission has yet to even find a need for a facility; FES asks the

Court to limit the Coinmission's discretion in the area before there is even an approved project.

First Rehearing Entry at 8, FES Appx. 100. Anyfuture allowance by the Commission to recover

a charge under either rider will involve a separate final order that may be reviewed by this Court.

Appellants' challenges are thus not ripe. See C'onstellation New'nergy Inc. v. Pub. Ctil. C'o;nm.,

2004-Ohio-6767, 104 Ohio St. 3d 530, 820 N.E.2d 885,T 36-40.

On the merits, IEI_I argues that the PTR does not satisfy the requirements of R.C.

4928.143(B)(2)(d), and that the Commission lacked record support for its findings. (IEU Br. at

29-30.) But R.C. 4928.143(B)(2)(d) allows an ESP to include "[t]erms, conditions, or charges"

that "have the effect of stabilizing or providing certainty regarding retail electric service." The

Commission found that, as a prerequisite to full structural corporate separation, "termination of

the Pool Agreement is key to the establishrnent of effective competition" envisioned by R.C.

4928.143(B)(2)(d). First Rehearing Entry 60, FES Appx. 152. And the Commission found that,

absent the PTR, AEP Ohio faces a threat of "forgoiie revenue associated with the termination of

the Pool Agreement." Id at 58, FES Appx. 150. The Commission thus reasonably allowed AEP

Ohio the possibility to pursue recovery in another docket if'it could "demonstrate that the Pool

Agreement benefitted Ohio ratepayers over the long-term, any PTR costs and/or revenues were

allocated to Ohio ratepayers, and that any costs were prtidently incurred and reasonable." Id.

There is nothing unlawful about opening a docket to consider that possibility.

FES argues that the Commission did not have authority to approve the GRR. (FES Br. at

23-28.) According to FES, the GRR is prohibited by R.C. 4928.64(E). a provision addressing

renewable and alternative generation resources. (Id: at 24-26.) But FES overlooks R.C.

4928.143(B)(2)(c), which expressly allows the "establishment of a nonbypassable surcharge for
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the life of an electric generating facility that is owned or operated by the electric distribution util-

ity." As the Commission explained, that provision "perniit[s] a reasonable allowance for con-

struction of an electric generating facility and the establishnient of a non-bypassable surcharge,

for the life of the facility where the electric utility owns or operates thegeneration facility and

sourced the facility through a competitive bid process." .FSP II Order at 22, FES Appx. 31. It

makes no sense to contend, as FES does, that the Commission has authority to approve the addi-

tion of generation but then argue that, because there are other issues related to compliance with

renewable goals, the Commission is barred from exercising its power to approve any new pro-

jects (including projects that could have environmental benefits).

FES also argues that the GRR does not meet the requirements of R.C. 4928.143(B)(2)(c)

because the Commission did not determine the need for the facility at this time. (FES Br. at 27-

28.) But that ignores the Commission Order. The Commission has broad discretion to manage its

dockets and avoid undue delay and duplication of effort. Pzaff v. Faab. Util. Cornnz., 56 Ohio St.

2d 367, 379, 384 N.E.2d 264 (1978); Toledo Coalition for Safe Energy i,. Pub. E1til. C'omna., 69

Ohio St. 2d, 559, 560, 433 N.E.2d 212 (1982). Exercising that discretion, the Commission ad-

dressed whether a GRR would be proper under the term of the modified ESP ifAEP Ohio could

establish its right to recovery at a later date in this docket, and it explained the efficiency of de-

ciding the need for the facility in the separate docket. ESP II Order at 24, FES Appx. 33. There

was no abuse of discretion.

Proposition of Law No.VII< The Commission properly concluded that the modified ESP is
more favorable in the aggregate than the expected results of an MRO. [FES Prop. I; IEU
Prop. I]

The Cornniission concluded, correctly, that the modified ESP is more favorable in the

aggregate than the MRO alternative. ESP II Order at 70-77, FES Appx. 79-86; First Rehearing
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Entry at 6-14, FES Appx. 98-106. The Commission determinzd that, in conducting that statutory

test, the ESP must be viewed in the aggregate, including a comparison of prices and a considera-

tion of both quantifiable and non-quantifiable benefits, ld. The Commission's approach was con-

sistent Nvith this Court's precedent, which has recognized that the ESP/MRO test "does not bind

the commission to a strict price comparison. On the contrary, in evaluating the favorability of a

plan, the statute instructs the commission to consider 'pricing and all other terms and eondi-

tion,s."' In re Columbus S. .F'ota,er C"U., 128 Ohio St.3d 402, 201 l.-Ohio-958, 945 N.E.2d 501,

1127. Multiple intervenors acknowledged that the Commission has broad discretion in conclucting

this test. (See, e.g., Oral Argument Tr. at 117-118 (counsel for OCC and IEU); Supp. 140-141;

OMAEG/OHA Joint AFR at 9 (Sept. 7, 2012), Supp. 167.) FES and IEU nonetheless challenge

the manner in which the Commission conducted the ESP/MRO test. Their criticisms lack merit.

A. The Commission's ESP/MRO findings were based on the record.

FES and IEU urge that the Commission's ESP/MRO test was not supported by record

evidence. While conceding that the Commission is empowered to review an F_.SP plan "in the

aggregate," FES contends that there is no "tangible" support in the record for the Commission's

conclusion that the ESP's non-quantitative benefits outweigh its costs. (FES Br. at 8.) IEU, rely-

ing on R.C. 4903.09's requirement that the Commission issue findings of fact, makes a similar

complaint and even suggests that there is "no value" whatsoever in the "so-called non-quantified

benefits of the ESP>" (IEU Br. at 14.)

Those arguments are factually aiid legally erroneous. The Commission's Order is replete

with references to the voluminous record of testimony and exhibits presented during the hearing>

For example, the Commission cited AEP Ohio witness Thomas's evaluation of the criteria com-

prising the statutory test. ESP II Order at 70-7 1, FES Appx. 79-80 (citing AEP Ohio Ex. 114).

Other AEP witnesses discussed details of the modified ESP's key elements and benefits. (AEP
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Ohio Ex. 114, Ex. LJT-1 at 1, Supp. 99.) For example, AEP witnesses Powers and Nelson ex-

plained the non-quantifiable benefits associated with the delivery and pricing of generation ser-

vices at xnarket prices far sooner than would occur under an MRO. (Id.; see also AEP Ohio Exs.

101, Supp. 1-3 1, & 103, Supp. 32-68.) And Company witness Kirkpatrick focused on the non-

quantifiable benefits associated with the modified ESP's distribution-related riders. (AEP Ohio

Ex. 110, Supp.69-94.)

The Commission also cited thetestifnony of other parties'witnessesaddressing the statu-

tory test. F,SP II Order at 72, FES Appx. 81 (citing OCC Ex. 114, DER Ex. 102, IEU Ex. 125,

FES Ex. 104, and StaffEx. 110), see also, e.g., id at 42-46, FES Appx. 51-55(citing the testi-

mony of AEP Ohio witness Kirkpatrick, Staff, and others detailing the reliability improvements

anticipated to flow from programs made possible by distribution-related riders). And other inter-

venors acknowledged that the ESP's expedient transition to market may indeed be a qualitative

benefit. See First Rehearing Entry at 10, I'ES Appx. 102 (referring to OCC/AP 1N). Contrary to

FES's and IEU's suggestion that the Commission's ESP/MRO test lacks record support, the

Commission's findings are amply supported by the manifest weight of the record.

B. The Commission properly concluded that the non-quantifiable benefits of the modi-
fied ESP outweigh the quantifiable costs.

FES also challenges the validity of three non-quantifiable benefits of the modified ESP:

(1) the availability of certain distribution riders; (2) AEP Ohio's faster transition to market; and

(3) AEP Ohio's financial stability. (FES Br. at 10-15.) FES wrongly contends that none of those

qualifies as non-quantitative benefits of the ESP, and that "none would overcome a quantitative

differential of at least $386 million." (Id. at 9-10.) In fact, as discussed below, the Commission

overstcrted the net quantifiable benefits of the MRO by at least $10{1 million by mismatching du-

rations, so FES's $386 million figure overstates the hurdle. But the non-quantifzable benefits are
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sufficient to overcome even that hurdle. FES can contend otherwise only by improperly d' zs-

counting the significance of the benefits the Commission identified.

1. The Commission properly concluded that an accelerated transition to market
is among the most significant, non-quantifiable benefits of the modified ESP.

FES belittles the obvious benefit of a faster transition to the competitive market under the

modified ESP as a mere "illusion." (See FES Br. at 11-14.) That dismissive assessment does not

survive scrutiny and, in any event, cannot overcome the Commission's explicit record-based

findings. As the Commission noted in its ESI' II Order, "[e]ven IEU concedes that the objective

of accelerating the competitive bid process is a benefit to the public." ESP II Order at 11, FES

Appx. 20 (citing Oral Argument Tr. at 46). Indeed, a clear benefit of the modified ESP is that it

will allow AEP Ohio to achieve a fully competitive SSO format in under three years. That is less

than half the rninimum amount of time it would take the Company to do so under the alternative

MRO route, which would require 6-1 0 years. See R.C. 4928.142(D)-(E). The auctions enabled

by the modified ESP thus clearly are both beneficial and pro-competitive. "[T]hedecision to

move towards competitive market pricing is voluntary under the [SSO] statute," the Commission

explained. ESP II Order at 76, FES Appx. 85. Consequently, if the modified ESP were with-

drawn or replaced with an MRO, "there is no doubt that AEP-Ohio would not be fully engaged

in the competitive market place by June 1, 2015." The Commission thus fouald that the ESP "is

extremely beneficial by providing customers with an opportunity to pay less for retail electric

service than they may be paying today." Id. at 32, FES Appx. 41. While the substantial customer

savings anticipated as a result of the ESP's quick transition to a fully cornpetitive market cannot

be quantified, the Commission correctly assigned significant qualitative value to this feature.

FES's effort to devalue the accelerated transition to market rates rests on an effort to re-

quire a purely quantitative rationale for decisions that inherently involve qualitative judgments-
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judgments ordinarily left to the Commission's sound discretion. As the Commission properly

found, "the fact that AEP-Ohio will be delivering and pricing energy at market prices in two and

a half years is an invaluable benefit of this ESP, and it will create a robust marketplace for con-

sumers." First Rehearing Entry at 11, FES Appx. 103. It concluded:

In approving the modified ESP, we struck a balance that guarantees rea:s:onably
priced electricit-y while allowing the markets to develop and customers to see fu-
ture opportunities to lower their electric costs. The General Assembly has vested
the Commission with discretion to make these types of decisions by allowing us
to view the entire picture, in the aggregate, as to what the effects of the modified
ESP would be, going beyond just the dollars and cents aspect of it. While parties
may disagree with the Commission's policy decisions, there is no doubt that we
have discretion to arrive at our conclusion that the modified ESP is more favora-
ble than the results that would otherwise apply.

(Elnphasis added.) Id. The accelerated transition to market that the modified ESP enables is in-

deed a significant, non-quantifiable benefit of the modified ESP.

2. The Commission properly concluded that maintaining AEP Ohio's financial
stability is a non-quantifiable benefit of the modified ESP.

The modified ESP gives AEP Ohio the "financial stability necessary to continue to pro-

vide adequate, safe, and reliable service to its customers." Ey SP II Order at 76, FES Appx. 85.

According to IaES, the Commission abused its discretion by considering this. (FES Br. at 14.)

FES is mistaken. The Commission's conclusions regarding the financial stability enabled by the

modified ESP were amply supported by the record. (See, e.g., AEP Ohio Ex. 101 at 19, Supp. 20;

AEP Ohio Ex. 114 at 8, Supp. 96; AEP Ohio Ex. 116 at 15, Supp. 103; AEP Ohio Ex. 119 at 3-4,

Supp. 105-106.) As for FES's contention that the Commission abused its discretion by consider-

ing this and other record evidence of financial stability as a non-quantifiable benefit of the modi-

fied ESP, there simply is no support for such a contention - and FES offers none.

3. The Commission properly considered the costs and benefits of the distribu-
tion-related riders.
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The Commission correctlv found that the potential costs of the modified ESP's distribu-

tion-related riders (including gridSMART and the ESSR) are significantly outweighed by the

non-quantifiable benefits of the programs that the riders enable. ESP II Order at 75-76, FES

Appx. 84-85, The Commission observed that although these riders may ultimately have some

costs associated with them, benefits in the form of reliability improvements (which benefit all

customers) and in the form of enhanced efficiency programs (which lead to lower usage and,

thus, lower costs) would also result from the riders. Id. This observation was amply supported by

the record. Id. at 61-65, FES Appx. 70-74.

As FES itself concedes (p'ES Br. at 10), the costs of distribution-related riders could also

be recovered under the MRO alternative. As a result, any costs resulting from such riders would

not result in any net additional costs under the modified ESP as compared to an MRO. While the

costs may be a "wash," the Commission appropriately considered the non-quantifiable benefits

of the increased reliability, safety, and efficiency that the distribution-related riders enable. As

AEP Ohio witness Kirkpatrick explained, funding the investments that are needed to maintain

and improve reliability as a rider pursuant to the modified ESP reduces regulatory lag that would

occur if the Conipany had to seek after-the-fact recovery of those costs in a traditional distribu-

tion rate case, the only option available under an MRO. As a result, implementation of these pro-

grams through the modified ESP "will provide more certainty for electric customers that they

will receive the safe and reliable service they expect through the increased investment in the sys-

tem." (AEP Ohio Ex. 110 at 18-19, Supp. 88-89.) The Commission acted well within its discre-

tion to consider the non-quantifiable benefits of the distribution-related riders in the modified.

ESP as it conducted the ESP/MRO test.

C. The Commission did not unlawfully or unreasonably understate the amount by
which the quantifiable costs of the modified ESP exceed the costs of the MRO.
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IEU wrongly argues that, w:hen the costs are "properly accounted for," the modified ESP

fails the ESP/MRO test "by much more than the $386 million found by the Commission." First,

the Commission in fact overstated the net quantifiable benefits of the MRO alternative. It did not

understate them, as IEU contends. Second IEU's complaints about various costs calculated by

the Commission as part of the ESI'/MRO test are without merit.

1. The Commission correctly determined that AEP Ohio's actual cost of capaci-
ty should be used to develop the price for the capacity component of the
competitive benchmark price used to calculate the cost of the iV1RO alterna-
tive in the ESPIIVIRO price cotnparison.

IEU argues that it was unreasonable and unlar.vful for the Commission to use

$188.88!MW-day, the amount that it had found to be AEP Ohio's actual cost of capacity, as the

capacity component of the competitive benchmark price ("CBP") used to calculate the cost of the

MRO alternative. (IEU Br. at I8-19.) IEU argues that the much lower RPM capacity price should

be used. (Icl. ) The Commis.sion. correctly considered and rejected these arguments in the course

of concluding that it should use AEP Ohio's actual cost of capacity. See ESY II Order at 74, FES

Appx. 83. It was reasonable for the Commission to use the capacity cost of $188.88IMW-day to

calculate the MRO alternative, especially given the Company's ongoing FRR obligation to pro-

vide capacity for support both shopping and non-shopping customers. Indeed, by doing so the

Commission afforded the Company far less than the $355.72iMW-day capacity cost that the

Company advocated in AEP Ohio witness Thoinas's testimony, based upon the full capacity cost

that had been supported in the Capacity Case by the testimony of Company witness Pearce.

(AEP Ohio Ex. 114 at 15, Supp. 98; see also Capacity Case, AEP Ohio Ex. 128.) Thus, the ca-

pacity cost the Commission used is further indication of the balance the Commission struck in

approving the modified ESP.

2. 'The Commission did not materially understate the difference between the
ESP and MRO. If anything, the Commission overstated that difference.
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IEIJ asserts that the Commission "materially understated" the difference between the

costs of the ESP and the MRO altem:ative by "leaving out nearly 25% of the ESP term., failing to

include the known costs of Turning Point, excluding the collection of the above-market costs of

Capacity Service, and assigning a qualitative benefit to energy-only atictions that increased the

cost of the ESP." (IEU Br. at 19.) IEU claims that when assessed collectively, these alleged er-

rors "increase the disadvantage of the ESP relative to the MRO by several hundred million dol-

lars." (Id at 23.) As explained below, the Commission significantly vverstclted the difference

between the ESP and MRO by overstating the net cluantifiable benefits of the MRO alternative.

But even if this CoLu-t disagrees, none of IEU's contentions has merit.

a. This Court should not disturb the Commission's well-reasoned deci-
sion to conduct the statutory price test for the period between June 1,
2013 and May 31, 2015 when the MRO alternative realistieally could
be implemented.

With respect to IEU's argument that the Commission ignored "nearly 25% of the ESP

term" in conducting the ESP/MRO test, the Commission (after analyzing the applicable statute

and recognizing that it would take AEP Ohio some time to implement any MRO alternative) re-

lied on testimony from an FES witness in support of its decision to conduct the statutory price

test for the period between June 1, 2013 and May 31, 2015:

As FES witness Banks testified, a:Fune 1, 2013 start date [for the comparison]
would provide AEP-Ohio sufficient time to plan for auctions, develop bidding
rates, and the auction structure, all of which are requirements of Section
4928.142, Revised Code [the MRO statute] (FES Ex. 105 at 20). Ln light of this
testimony, we believe that we sllould begin evaluating the statutory price test
analysis approximately ten months from the present, in order to determine what
would otherwise apply.

ESP II Order at 74, FES Appx. 83.

Notably, in the course of its ESP/MRO price test comparison, the Commission assumed

that AEP Ohio collected RSR revenue over a 36-month period. But the Commission still found
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that the value and benefits of the modified I:SP exceeded those of the MRO alternative. Id. at 76,

FES Appx. 85. As AEP-Ohio pointed out (see AEP Ohio AFR at 44-46, AEP Ohio Appx. 50-

52), this was error and resulted in an overstatement of the cost (due to the inclusion of 36

months, instead of 24 months, of RSR revenue in the comparison) of the modified ESP. Once the

Commission determined that an MRO could not be implemented until June 1, 2013, it was re-

quired to compare the costs of the ESP for the same 24-month period; to do otherwise arbitrarily

compares costs for a 24-month period with costs for a 36-month period. Ilad the Commission

done so, the cost of the RSR as compared to a MRO would have been reduced by $120 million. l°

Thus, if any party was disadvantaged by the way the Commission calculated the two-year period

of the Commission's price test comparison, it is AEP Ohio, not IEU.i 1

b. The Commission did not err in its treatment of Turning Point.

IEU also claims that the Commissioi-i understated the cost of the modified ESP by failing

to account for the costs to be incurred over the firll life of the Turning Point facility. (IEU Br. at

20.) In its Opinion and Order in In the Matter- of"the Lonx-TeJ°n2 Forecczst Report of Ohio Power

Cornpczny and Related Matters, Case No. 10-501-EL-FOR; et al., 26 (Jan. 9, 2013), however, the

Commission found that the signatory parties to the stipulation in that proceeding "have not

10 The Commission based the cost of the modified ESP on "the total connected load of 48 million
kWh." ESP Order at 75 n.32, FES Appx. 84. When multiplied by the aniount of the RSR for the
12-month period before June 2013, ($3.50/MWh for three months minus $1/IVIWh for the defer-
ral cost), the resulting differential is $120 million: ($2.50/MWh * 48 million MWh -$120 mil-
lion).

11 The Commission also miscalculated the RSR's duration. "rhe Commission's $508 million rev-
enue target is based upon 36 months of collections, but the RSR will only be recovered over a
33-month period from September 2012 through May 2015. See E^SP II Order at 35, FES Appx.
44. This oversight overstated the cost of the Inodified ESP by $30 million - when multiplied by
the amount of the RSR. from June through August 2012 ($3.50/MWh for three months minus
$1/MWh for the deferral cost), the resulting differential is $30 million ($2.50/MWh * 48 million
M'W'h * 3/12 = $30 million). The R.C. 4928.143(C)(1) comparison thus favors the modified ESP
even more than the Commission's analysis shows.
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demonslfi°ated a need foYthe TuYning Foint project." (Emphasis added). IEU's contention that the

Commission somehow understated the cost of the modified ESP by failing to account for costs

that will not, in fact, be inctirred is meritless.

c. The Commission properly considered the approximately $388 million
of costs associated with the RSR in its quantitative analysis.

IEU also complains that the Commission understated the cost of the modified ESP by

improperly excluding $144 million of the $508 million RSR recovery amount to arrive at a quan-

tifiable RSR cost of $388 million. (IEU Merit Br. at 20-21:) For the reasons explained above, the

Commission's RSR revenue target had aYnple record support. (See Prop.1.C, supra, at 19-23.)

d. The Commission properly excluded the costs associated with the col-
lection of a portion of deferred capacity costs through the tiSR.

As the Commission concluded, "any costs that may be associated with the deferral creat-

ed by the Capacity Case are unknown at this time and dependent on actual customer shopping

statistics. In any event * * * costs associated with the deferral would fall on either side of the

statutory test, in light of the fact that the Commission has adopted a state compensation mecha-

nism."' First Rehearing Entry at 9, FES Appx. 101. This detennination was consistent vvith the

Commission's prior conclusion that "[tlhe inclusion of any deferral amount does not need to be

included in our analysis, as it would still be recovered under an MRO pursuant to the Commis-

sion's decision in the Capacity Case." ESP II Order at 75, FES Appx. 84. AEP Ohio would re-

cover the costs with or without an ESP; thus, they are properly excluded from the ESPrMRO test.

e. The Commission properly excluded the wholly speculative costs asso-
ciated with the plaeeholder Pool Termination Rider.

IEU complains that the Commission should have included costs associated with the

placeholder PTR in the statutory ESP!MRO test. Again, IEU's complaint is meritless. The record

demonstrates that it would be speculative for the Commission to predict that the PTR would pro-
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duce any costs, let alone during the modified ESP term. AEP Ohio Nvitness Philip Nelson con-

firmed that the PTR is merely a placeholder rider (with zero current costs) that is to be invoked

in the fiiture only under certain circumstances, and only if the impact of the AEP Pool 'I'ermina-

tion or any new affiliate arrangement exceeds $35 million on an annual basis during the ESP

term. (AEI' Ohio Ex. 103 at 21-23, Supp. 54-56.) Those facts are not in. dispute, The Commis-

sion properly concluded that the PTR should be "initially established at a rate ofzero." ESP II

Order at 49, FES Appx. 58. Accordingly, it was entirely appropriate to conclude that those costs

are properly excluded from consideration in the ESP/MRO test.

AEP OHIO'S CROSS-APPEAL

Pro . osition of Law No.Vi: The Commission's imposition of a significantly excessive earn-
ings test (SEET) threshold of 12 percent for AEP Ohio, to be applied annually during the
term of the Electric Security Plan, was unreasonable and unlawful.:Qy statute, the Commis-

sion must detennine, retrospectively and for each year of an ESP, whetlier a proposed ESP re-

sulted in significantly excessive earnings for the utility:

With regard to the provisions that are incl.uded in an electric security plan under
this section, the commission shall consider, following the end of each annual pe-
riod of the plan, if any such adjustments resulted in excessive ecrYnings as meas-
ured by whether the earned return on common equity of the electric distribution
utility is signifzcantly in excess of 'the return on coynnzon equity that was earned
during the same period by publicly traded conzPanies; including utilities; that, fuce
comparable business and financial risk, with such adjustments for capital struc-
ture as may be appropriate.

(Emphasis added.) R.C. 4928.143(F), FES Appx. 175. In this case, the Commission "estab-

lish[ed] a signit`icantlyexcessive earnings test (SEET) threshold" of 12 percent. ESP LI Order at

37, FES Appx. 46.

The Commission's use of an arbitrary 12 percent cap violates In re Colutnbus Soatthern

Potiver Co., 134 Ohio St.3d 392, 2012-Ohio-5690, 983 N.E.2d 276. There, this Coui-t explained

that the SEET provision's explicit requirements and benchmarks "provide a check on arbitrary
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enforcement by the comniission," identifying "numerous points that may be litigated below and

challenged on appeal." Icl at29. For exarnple, "[t]he commission must calculate [a utility's]

`earned return on common equity,' determine a comparable group of publicly traded companies

(which itself would require nurnerous other analyses), and then compare their earned returns on

equity over the same period of time." (Emphasis added.) Id. ^,l 26. "Having done all that, it must

then determine whether [a utility's] earnings are `significantly excessive,"' which requires it "to

look for more than a mere arithmetical excess before returning funds to customers." Icl

The Commission's analysis ignores those requirements. The statute and Columbus South-

erii Potit,er require the Commission to rest its decision on record evidence comparing the "earned

returns on equity over the same period of lime" of "a comparable group of puhli.cly traded com-

panies." After detennining the returns of those other companies, the Commission can proscribe

earnings only if they are "significantly in excess of the return" earned by those other companies.

The Commission here performed neither step of this backwards-looking review. The required

analysis of comparable companies is found nowhere in its order. And the Commission never

identified how much in excess of those companies' earnings would be "significantly" excessive.

In fact, the record evidence demonstrates that the Commission departed from the statuto-

ry benchmark. Rather than looking to "the return on common equity that was earned during the

same period" and conducting the review "following the end of each annual period of the plan" as

required by division (F) of the ESP statute, the Commission invoked evidence of forward-

looking estimates of.,tF-P Ohio'santicipated return on equity from other investments. See ESP II

Order 37, FES Appx. 46. But the relevant comparison is not how much AEP Ohio might earn in

other areas. It is the rehtrn on equity actually earned in the past by a comparable group of pLablic-

ly traded companies. When the Commission did that comparison in previous cases for other
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companies (including one for this same period), it resulted in much higher SEET thresholds. 1'

Indeed, when it performed that analysis wllen reviewing AEP's prior ESP, the Comtnission ap-

proved a 17.6 percent SEET threshold for AEP Ohio itself See In the Matter of the Application

offolumbus S. Power Co. and Ohio Power Co., Case No. 10-1261-EL-UNC, Op. & Order, at 27

(Jan. 11, 2011). The Commission offered no permissible reason for failing to conduct the statuto-

rily required comparison, or for its anomalous result, here.

The Commission's analysis likewise cannot be reconciled with the statutory requirement

that a SEET threshold may be utilized only to prevent "significantly" excessive earnings. R.C.

4928.143(F), FES Appx. 175. 'I'his Court has warned that, by its terms, the statute requires "more

than a mere arithmetical excess," a warning the Commission's 12 percent threshold does not

heed, And the Commission itself has found that, "[a]lthough the purpose of the SEET is to be a

statutory check on rates that result in excessive earnings, **^` one of the impacts of the SEET

creates symmetry with our obligation to ensure that a company may operate successftilly, main-

tain financial integrity, attract capital, and compensate its investors for the risk assumed." PUCO

Case No. 10-1261-EL-UNC, Op. & Order in at 25 (Jan. 11, 2011).

12 For example, while the Commission imposed a 12% return on equity threshold here, it has re-
peatedly approved SEET thresholds well in excess of that in the past. See, e.g., In the Matler of
the.rlpplication of'Duke Energy Ohio, Inc., Case No. 08-920-EL-SSO, Op. & Order at 21 (Dec.
17, 2008) (15% SEET threshold); In the Matter of'the Application qf Coluynbus & 1'ower Co.
and Ohio Power Co., PUCO Case No. 10-1261-EL-UNC; Op. & Order at 22-23 (Jan. 11, 2011)
(1.7.6% SEET threshold). And the Commission approved a 15%o SEET threshold for another
Ohio electric utility during the same period covered by AEP Ohio's modif ed ESf'. See In the
lt!tatteY of the Application of'.Duke Energy Ohio, Case No. 11-3549-EL-SSO, Op. & Order at 35
(Nov. 22, 2011) (15% SEET threshold for ESP that governs from January 2012 through May
2015). The Commission failed to offer a reasoned explanation of why higher thresholds were
appropriate elsewhere but not for AEP Ohio. The Commission is required to "explain its ra-
tionale, respond to contrary positions, and support its decision with appropriate evidence." In re
Columbus S. Powet-• Co., 201 l.-Ohio-1788, 128 Ohio St.3d 512, 947 N:E.2d 655,'.f 30.
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The Commission nowhere explained how capping earnings at 12 percent is symmetrical

with the obligations and risks AEP Ohio must confront. Because the statute limits the Comm.is-

sion to precluding earnings only where they are "significantly in excess" of the earnings of com-

parable risk companies, the Commission was not permitted to limit AEP Ohio to the ROE of

such companies, or to preclude greater earnings. Only "significantly" excessive earnings could

be proscribed. Yet the Commission never identified what portion of the 12 percent threshold was

based on a comparison of other companies' earnings, and what portion (if any) addressed earn-

ings that are above that level but not "siAilificantly" excessive.

Proposition of Law No.VII: It was unlawful and unreasonable for the Commission to ap-
prove the ESP while deferring final decision of issues critical to the ESP to other dockets,
infringing AEP Ohio's right under R.C. 4928.143(C)(2)(a) to withdraw from ESP modifica-
tions imposed by the Commission.

Just as Ohio law gives AEP Ohio authority to propose an ESP or to choose a market-

based mechanism instead, it affords AEP Ohio the statutory right to withdraw its ESP application

"[i]f the commission modifies and approves an application" under R.C. 4928.143(C)(2)(a). But

that right of withdrawal cannot be meaningfully exercised where the Commission purports to

defer important questions of the modified ESP to another docket for another day. That is precise-

ly what happened here. The Commission accelerated the use of auctions, "direct[ing] AEP-Ohio

to conduct an energy auction" during and as part of its ESP. ESP II Order at 40, FES Appx. 49.

In particular, AEP Ohio now must conduct an initial auction for 10 percent of the SSO load, and

another auction for 60 percent of its load in 2014, and delivery commencing on January 1, 2015,

for the remainder of AEP-Ohio's energy load. Id. at 39-40, FES Appx. 48-49. But the Commis-

sion failed to address auction design and related issues that may fundamentally change the con-

tent andimpact of the modified ESP.
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ESPs must provide appropriate compensation to ensure reliable service for customers. In

this case, the Commission attempted to defer potentially critical pricing issues to another docket.

For example, despite finding that AEP Ohio's "proposed base generation rates are reasonable,"

the Commission established a new docket "to allow Staff and any interested party to consider

means to mitigate any potential adverse rate impacts for customers upon rates being set by auc-

tion." ESP II Order at 1.6, FES Appx. 25. But the Comnlission rejected AEP Ohio's "request that

tlie Commission clarify that the auction rate docket will only incorporate revenue-neutral solu-

tions." First Rehearing Entry 38, FES Appx. 130. Instead, it ruled that, "in the event it becomes

apparent that there may be disparate rate impacts amongst customers, the Commission reserves

the right to initiate an investigation." Id at 38-39, F'ES Appx. 131-132.

That "approve the ESP now, but reserve changes for later" approach is incompatible with

AEP Ohio's statutory right to withdraw its application for an ESP. AEP Ohio cannot exercise

that right where it cannot know - indeed, where it cannot even anticipate - the actual economic

effects. It cannot determine whether the outcomes are compensatory or confiscatory because the

Commission has, in effect, reserved the right to modify the ESP further still in light of auction

outcomes, well after AEP Ohio's ability to withdraw has ended.

Worse still, the Commission left open basic issues of auction design, which are currently

being addressed in pending proceedings. See In the Matter of the Application of Uhio Power

Company To Establish a Cojnpetitive Bidding Process for Procureynent of Energy to Support Its

S'tundard Seyvzce Uffer (PUCO Case No. 12-3254-I;L-UNC). Those proceedings will set forth

the rules for competitive bidding and could seriously impede AEP Ohio's ability to recover costs

in the auctions. It is a basic principle of auction design that hi_dding rules strongly influence pric-

es. See, e.g., Paul Milgrom, Auctions and Bidding.: A Pi-imer, 3 J. Econ. Perspectives 3, 16-17
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(1989). That will be true here. For example, OEG and OCC propose setting a cap on the amount

non-shopping customers would pay in an auction at "their current rates." &e Case No. 12-3254-

EL-UNC, Joint Reply Brief at 3(f1.ug. 30, 2013). The Commission thus has accelerated auction

timing and thereby pushed auctions into the modified ESP. But it has left the content of those

auctions open, rendering even an assessment of their impact unworkable.

The Commission's decision to defer important decisions regarding the scope and content

of the modified ESP cannot be reconciled with AEP Ohio's statutory right to withdraw. The right

under R.C. 4928.143(C)(2)(a) ensures that companies, faced v`ith Commission changes to pro-

posed ESPs, can decide whether to continue with the proposal or pursue other options. The

Commission's approach - which leaves critical components of the ESP open or subject to change

- instead forces AEP O1iio to buy a pig in a poke, subjecting it to firture modifications or elabo-

rations of unknown and unknowable content and impact.

Proposition of Law No.IV: The Commission erred by extending the state compensation
mechanism to SSO auctions and non-shopping customers.

In the Capacity Case (on appeal before this Court in Case Nos. 12-2098 and 13-0228),

the Commission established the compensation AEP Ohio should receive for providing "capacity"

- the availability of electricity to meet periods of peak demand - to CRES providers (competing

suppliers). In particular, it established a "state compensation mechanism" for purposes of PJM's

Reliability Assurance Agreement, American Electric Pn-wer.SeYvice Corp., 134 FERC Ti 61,039,

at P4 (2011), of $188.88/MW-day, That figure was intended to approximate AEP's fullv allocat-

ed cost of providing capacity, i. e. , to allow recovery of all relevant costs and earn a reasonable

return on its investments.13 In this proceeding, the Commission announced that the state compen-

13 In the Ccapacity Case Appeal, AEP Ohio has explained that the estimate falls well short of
providing compensation for its full costs. See Case Nos. 12-2098, et al., AEP Ohio Br. at 42-49.
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sation mechanism would not be l_imited to that context, rejecting AEP's request that the

$188.$8/MtiV-day figure not be used set a maximum price at which AEP must sell capacity into

SSO energy auctions or to non-shopping customers. First Rehearing Entry at 37, FES Appx. 129.

That effort to tratisplant a compensation mechanism developed for one purpose into a

wholly different context cannot be reconciled with the Commission's rationale, basic economics,

or the requirement of non-confiscatory rates. By its terms, the state compensation mechanism

developed in the Capacity Order addresses only the price AEP Ohio should receive for selling

capacity to ('RES providers that, in turn; compete with AEP Ohio for shopping customers. The

Commission's Capacit3) Order repeatedly emphasizes that it addresses that, and only that. See,

e.g., C'ctpacity Order at 9 (limiting the scope of the proceedings to AEP Ohio's compensation for

the capacity it provides CRES providers); id. at 23 (addressing the specifics of that compensa-

tion); id. at 38 (ordering that AEP Ohio "be authorized to defer its incurred capacity costs not

recovered from CRES provider billings to the extent the total incurred capacity costs do not ex-

ceed $188.88/MW-day"). But the Commission never explains why it makes sense to extend a

rate calculated specifically for the purpose of compensating AEP Ohio for sales to CRES provid-

ers to entirely different contexts. It never once addresses, for exaniple, whether any distinctions

between CRES providers (that compete with AEP Ohio) and non-shopping customers (who do

not) should be disregarded so that the compensation AEP Ohio receives from both is the same.

Reasoned decision-making demands more: The Commission "should explain its rationale, re-

For present purposes, however, the critical point is that the Commission was attempting to pro-
vide compensation based on AEP's fuily all.ocated cost.
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spond to contrary positions, and support its decision lAiith appropriate evidence.'° In re Colunabus

S. Power Co., 2011-Ohio-1788, ^ 30. It failed to do so here.1¢

The Commission did not provide an explanation, because there is none. The Commission

calculated $188.88/MW-day in the C'apacity Case as an average cost that, if received, would al-

low AEP to recover its costs and earn a reasonable rate of return. But it makes no sense to trans-

form the average cost into a cap on price. Doing so would not only wreak havoc on. auctions.i' It

could preclude AEP Ohio from even having an opportunity to recover costs over time.

Auction prices by their nature are volatile: They often drop well below actual cost (as has

often happened in capacity marrk-ets, see('upaeity Order at 22-23), and sometimes rise above it

where demand is high (providing an incentive for new sources of capacity to be developed and

built). An auction can avoid being confiscatory oidy if competitive providers have the opportuni-

ty to recover their full costs over time (even though in any individual auction they may recover

less or more). By capping recovery in each individual auction at average cost, however, the

Commission precluded AEP Ohio from recovering average costs over the long term. But this

Court has held that a utility must have the possibility to recover costs. See Ohio Edison Co, v.

Pub. Util. C7ornn2., 63 Ohio St.3d 555, 562-63, 589 N.E.2d 1292 (1992). By requiring AEP Ohio

to participate on tenns that preclude even the possibility of recovering full costs over the long

term, the Commission unreasonably, irrationally, and unlawfully imposed confiscatory rates.

14 If this Court were to reverse the state compensation mechanism at issue in Case Nos. 12-2098
and 13-0228 because it undercompensates AEP Ohio, it sliould likewise reverse the E.SP II Order
that is based on that same price for capacity.

15 T'urning the average cost of providing service to CRES providers into a cap or limit on auction
sales distorts auction price and prevents above-cost prices from encouraging new investmezit.
NeN^ York Indep. Sys. Operator, Inc., 122 FERC ^! 61,211,1[ 86 (2008) ("As demand grows and
units retire, the price for capacity should increase and send the appropriate price signals that ad-
ditional investment is needed."); PJM Interconnection, Z..L.C., 131 FERC ^j 61,168,38 (2010).
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CONCLUSION

For the foregoing reasons, the Court shou.ld reject Appellants'challengesand grant the

relief that Cross-Appellant seeks.
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NOTICE OF CROSS--APi'E.AL OF
+DIUCJ POWER COMPANY

Cross-AppeDant, Ohio Power Company (dba AEP Ohio), hereby gives notice ofifs cross-

appeal, purnant to R.C. 4903.13 and Supreme Court Rute of Practice 10,02(A)(3), to the

Supreme Court of Ohio and Appellee, the Public Utilities Cozrxmission of Ohio ( Commisston)>

froni an C)pinior. and Order c:atered on Arzgust 8, 2012 (Attachment A), an Entry on R.chearing

entered Xnuary 30, 20.t 3(Attachrn.ent B), and a Second Entry on Rehearin.g entered March 27,

2013 {Attaclment C) in Case Nos. 3.1-345-EL-SSU, 11-348-EL.SSO, 11-349-EL-AAIv4, and 11-

350-EL-AANI. These cases involved AEP Ohio's application for a standard serwice offer, in the

form of ari electric security plan ("F,SP"}, in =ordance with Section 4928.143, R,evised Code.

AppellantTiie Krogez Co. filed a.I4lotice of.Appezi on Apri11, 2013. Appellant Industrial

Energy Users of C?bio filed a Second Notice of Appeal on May 8, 2013.

AEP Ohio timely filed an Applicat'zcsn for Rehearing of the Conimission's .AuguA 8, 2012

Opinion and Order ixx =ordaoce with R.C. 4}03.10. AEP Ohio raised the assignments oferror

listed below in its ApplicaUan for Rehearing. This notice of cross-appea-1 by AEP C3bo is timely

purszmt to S.Ct.Prac.R. 10.02(A)(3) because it is filed wibin the later of the time prescribed by

R.C. 4903.1 I or ten days after the first notice of appeal wa's fiIa

The Comiuission's August 8, 2012 Opinion and Order, January 30, 2013 Entry on

Rehearing, and March 27, 2013 Seccind Entry on Rehearing (collectively, the "Comraission's

Orders"} are uaIawfctt and unreasonable in the following respects:

1. It was untawf{zi and 7uirea,s•oriable for the Commission to defer to other dockets a final
decision on significant features of the modified ESP rel,a.ted to the energy auctions
adopted that, depending on the outcome, ct3u.td end up having a sutistmtial aciverse

3



i'imr3.cial impact nn the Company' ancl, thus, diminish or eliminate the Company's
statutory right under Section 4928.143(C)(2)(a), Revised Code, to withdraw from ESP
modifications irrcposed.by the Commission;

A. to the extent that the Commission subsequently imposes a requirement in the auction
rate irn,pact docket that reduces the Com.pany's revenue to be collected under the

^toctifi ed E S P;

B. to the extent that the Cornrnisszon subsequently requires downward %djustrtkent of
SSCI base gen:eration rates at any time before the first five months of 2015; and/or

C. to the extent that the Commission subsequertly excludes recovexy of costs that are
curreiltly appxoved for recovery through the Fuel Adjustrnent Clause.

II. The Comznission's imliosition of a sign:ifzcantty excessive eamuags test (SEET) threshold
of 12 percent for t'EP.Ohio, to be applied annually during the term csftiZ^ Electric
Security Plan approved by the Commission, was wrsxeasotiable anrf uzilawfuZ in the
following respects:

A. The return on equity (ROE) values upon which the Conmissian relied to establish the
121rercent SEET RCIE threshold were not based upon "the retuxn on cotriin.on equity
that was eamed during the sme period by publicly traded companies, including
utilit€es that face corriparable busaness: and financial risks," as Section 4928,143(F),
ReNised Cvde, requires,

$." Section 4928. I43(F) also requires that the SEET ROE thr:esixold must be set at a level
that is ;`significs.ntty in excess of' ROEs eamed by comparable risk finnsdwin.g the
term ofAEP Qhio's electric security plan (EST')_ Conirary to Section 4928. t4"3, the
Comrnassion, failed to establisb an adder to theR©E r-„amed by comparable risk firms
that determined the level above which AEP nhiu's eaxned ROE d.uring the teran of the
ESP would become significantly excessive.

C. The Commission fiu-tha failed in the course of estabiislring the 12 percent SEET

ROE, tbresh6ld: to giVe o€insiieration. "to, the capital requurrements of future committed
investments [by AEP Ohio] in this State," as Section 492$.143 (P) also requires.

LtI. Pursuant to its obligation under Section 4928.143(C), the Carmsz.ission concluded,
properly, ftt the modified ESP that it approved for AEP Ohio is more favorable in the
aggregate, as compared to the exp:.cted resulfis of a rnarket z°ato offer (MRO) altemative
established under Section 4928.142. However, in the course of calcuiating the
quantifiable costs and benefits of the modified ESP, on. the one hand, and the quarctifiable
benefits and costs of an MRO, on the other hand, the Commissio.rt failed to properly

t For example, the Comrraissioz► deferred rate issfes related to I.he rate iznpact of the energy auctioo.s to both the
cotapetitive bidding proeess dcscket (Case Ivn. 12-3254-EI,-LTIrtG) auc3 the auction zate impac# dooket (to be
ost,abtishett). (Sec Dpinion and Order at 15-15, 40; Entry on Reheariz3g at J1rA 36, 4t1 arid. 42.)



consider t.he rworcl evidence. As a result, it miscalculated those quantifiable costs and
ben,efits and overstated the net quantifiable benefits of the MRO aiterna#ive.

WHEREFORE, Cross-Appellant Ohio Power Company xespectf'ullv submits that the

Comt.aission's Aupst 8: 2012 C3pinion and C7rd.er, Jaxtuary 30, 2013 Entry on Rehearing, and

Maxch. 27,2013 Socond Entry on Reitearing are at#t3awf'ul, unjust, and unreasonable and should

be revexsed. The case should be zmaaided to the Commission to correct the errors complained

of .herein.

Respectuly submitted,

teven T. Nourse (0046705)
(Cocu:sel of Record)

1^4atthew jr. Satfiexvahi#e (0071972)
A.ME12.iC1klv ELBC'I'ItIC t?(J'47f'ER COFtT'QRA'TION
1 Riverside Plaza, 29h Floor
Coiumbus; dl-Ao 43215
T'czephnno: 614-716-160$
Fax: 614-716-2950
sino*,arse @aep,com
x^^ stat^erc^^utet^a^^,.^^z

Daniel R. Qonway (0023058)
L. Brad^'ieid Hughes (0070997)
P(}RM WRIGHT 3vYpMS & ARTHUR ,:,L?

41 Satith I-Lgh %,eat
Coicarubus> Ohio 43215
Telephone: b 2 4-227-227D
Fax; 6I4-227-1000
doozs way@porteruvri ght, com.

Crnrntel, for C'ross-tlppellant
Ohio Power Company
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CERTI7E'ICATE OF FILING

The uzzdcrsignec3 counsel certifies that, in accordance Vi#h Supreme Court Rule of

Practice XIV, Section 2{C}(2), Ohio Power Corzxpaay's Notice of Appeal has been filed with the

dockekiug division. of the Public Utilities Camxnission of Ohio and was soxvect on the Chairman

of the Public Utilities Com.zuissiosz of Ohio by lcavirt; a copy at the office of the Chairman in

Columbus, C?hxo, in a.ccor,ctance with Rules 4901-I-42(A) and 4901-1-36 of the 01iio

Administrative Code, on May 24, 2013<

Steven T. Nourse
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BP-;H"4RE
^PUBLIC UTILffIES COMMISSION C#F OHI(3

In theMo#h.̂ r of the App1ica#orc of )
Columbus Southern Power Corupany an.d } Case 1tiTa. 11-346-,EI.-SSO
Ohio Power Compitny for Authority to ^ Case No. 11-348-F1€,-SSty
Establlsh a Standard Service Offer }
Pursuant to § 4928.143, Ohio Rev. Code, )
In the Form o#'an Electric Soct^riq- Plan. ^

In the Matter o€#he Appficu.tian of ^
G'oPumbus Southern Power Cumpuay 4ad )
Ohio Power Compaany g`tri°ApFrs►vat of }
Certain Accounting Authority. ^

Case No. 31 -34^EL-A.R,M
Case Ista.11-35fkEC.-AAM

APPLTCA'i'ION FOR REHEARIN3G OP OMO PONVER COMPAN'!'

Krsuant to Sectian49173.10, Ohio Revised Code ("R,C."% and Rule 4,901-1-35, Ohin

Administrative Code C'O:.A...C, "), (:)WO POwer Carnlany (".A.E);' Ohio" of ttne "Company")

m-pectfiW3y files this Application for Rebear;rig of ffie v^rrn4x3issia;^'s August 8, 2(}1'l Opillion

and Orc1er. Thiz Con7znisstbn's August 8, 2U12 QpinaOn and £3rdar is uraeas;,nAbh; `d unlawfu1

in tbe following respec:s:

1. The Opinion and Qrd.er's drsposldan 47f certain bsues relating to the energy
gttrti©rss are am1sipraus and unreasmctabte and shsuld be ela.rffled andlaa- modift+ed
on rehearxng.

A. In light of the Caznazai:ssion's decision to double the Compwiy's propcrsed 20J3 energy
proctuement proposal from 5% to 10% a.nd the decision to accelerate and trmod;t= the
Company's proposed 2035 corn.petitive bidding process lbr an energy auction, the
f7piiaion and Order stc+uld be cla.ri!zed andlor modiFtEd to provide that the base
gen.eratian rates will be frozen during the endre ESP term (i.rseluding during the
2014115 energy auctions) and the energy aul-t€or; costs will be reco-veted through the
FAC,

The'^. E?p^ei^an and Order (at 59) should be cxae;fi^ to cun^rrrs that the State
Compensation Mechanism adopted in Case No. 1€1-2929-EI.-i:.I'NC (Nvhexeby CRES
providers pay S'^3'M-based tates and AEP Ohio is suppmd tv ultimately ree^ivz
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$188.886MW ciay3 does not apply to SSQ auctions spe^,iflcal4y or to non-shxpping
cizstcamers in generai,

G. [t was unxeasoriable for the Coinani.ssian to impose early auction requirements and
eiec€roa.ic systems for CRES providers to access custoatler data vvithout also providing
that prudeotiy-irtctirred costs associated with auctions (including capital costs) and
electronic sysiczrt. retiuiremenEs will be recovered.

D. The Cnmmission should ctarify that the auction rate zznpact docket will ar.ly
incorporate mvcnuc-neutrat soiutions.

U. The Canr►missian erred in addrmitag cortain rs+:atfers relating to the it.etan Sta'bxlsty
R44er (PSR),

A. itwas urrreasonable for the Commission to use 9% as a Earget R4E in establishing
the RSR revenue target.

B. Iat orcicr to satisfy the requireanents QfSectioa 4928,144, Revised Code, the
Commission should clarify and confirm that: (1) the statement (on page 36) that
":fa)Il determinations for Muze recovery of the deferral" merely refers to the post-
.^SP r;ieferM batenee verificatirsn process, and (fi) the Opinion and Order
complies with R.C. 4928.144 by providing for nonbypassable recovery of
deferrals over a tlxce-year period following tha-E-SP tcm.

^`- As AF-P 0ttiO h.as Odvocated on reheating 30 Case No. 14-2929wEL-UNC, the
Commission should have required CMs providers to pay the cost-;a«sed rate ufat
Ieast. $188.88ItvW-tiay for capacity supporting shopping ioaci;, t:'riven tite
challcra8es being rsased irt this ES111 .: ase rcgwdirg recove::y ofthe cVaci#-^
deferrals, tlze Commission should establish a "IaGkstap" xemody aap front to
acittress th-^ contingency of a successful chafleng,e to the RSR - Sucs n that CRES
providers would automatically be responsible for the entire S I89.'MW.day charge
if ei.ther the establishment of the capacity deferral or the deferral recovery aspect
of the RSR is :evemd or vacated an appos.i.

"t't was unreasonable for the Cawrttbsiop to apticz#€y pre►vicie for a finai
rcconcilla#ion for ttt,c ESSR and not astss drs sa for t^e Faael Ak3jastment Clause,
gridSM.4RTO Pidet• and the Distrabutiozss }nvcystm,mt Rider.

IV. It was unreasonable fax the ComMssion to adjust the Distribution Investment Rider
for accumulated deferred iiicome taxes.

V. The Commission should clarify with respu€ to the sfierrn damage rceovery
mochanzsm that the I3ecember 31 ;f^€ing at the end of each year through the ESP
t$rm, if,aecessgry, shall Incorporate expenses incurred through Scptember 30 of
thut year and that qualified expenses incurred in the fourth quarterwilt be
considered in the #'oltoiveng year.
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VI. The Commkssi€ ►ra'a imposition of a SEET thr"hu^d was unreasonable and uutavrfuL

1'IL The Commi5sinrszs 12% rate ctzp is unreasonable and unlawful witttout further
ctor►fcattiuu.

A. It was unwasatzable to impose a rate cap without addressing several immportant
aspects of how t'nc Cotnpaaty should implement the 12% rate impact cap.

B. It was unreasonable s.rd unlawful for & Comiiss'son to i^pt^se a phasc-in zato
cap without also providing for nonbypassable recovery of the amount not
ccstlevted, including a carrying charge, aud providing for a period ofrecovet^y, as
required by Section 4928 .144, Revised Code.

VIII. The CoantmiWou should have approved the corporate separation applicatiou at the
same time that it issued the Order or made the FSP plan contingent hased on
approval of the pending corpora#c separation case, since many of the obligations
and commitments under the l(<r•SlP` are dependent upon compietictn of corporate
separation. The corpnrafit separation iuue that was at#ctressed concerning the
Poltulion Control Bonds should be ctarified and/or reconsidered and tuodifx'ed,

IX I`he Comzn.issaau's MRO Test ralcu}ations uad"tstimaged the rebtivc benefits of
the ES"P and shouk: be mvdiredt.

X The Commission shffiutd eeasetidafo this ESP It procftding with the capacity
pricing proceeding, Case No,10-2929-^EL-LN',;or pu"sas oE'rchearzng,
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A niem;oranduzn in support of this Appl€cagion for Rehea-ri.ctg is attaehecf.

Re ftatiy sci^ i tz^t^,

teven f. Nourse ^-^
Matthew J. Satterwhite
Yazen.Alarrmz
Anaerican Ele;,tric Power Service Carporaticrn
I Riverside Plaza, 29P Floor
Calumbus, Ohio 43215
Tekphone; (fi l4) 716-16(}6
Fax: (614) 716-29$0
Email: sfrioiir§S:u:aep.uQgn

r^s^sa^ten^hite ia;aet^.c-crz^^
tsl^i u aep,cs7n9

Daniei R. Conw*,
Christen M. Moore
Porter '4xlright Morris & Arthur LLP
41 S. Higiz. Staeet, Suites 2800-3200
Columbus, Ohio 43215
Telephone: (614} 227-2770
i"ax: (614) 227,•2100
FinaiI: sice^Wa r arterwr^^^^c+r:

+CCIlC)t_lE'e{t2 w: 4.CC1t2i

On beha1€of Qf.Yo Psswer -uinpa:k?y
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tKEMORANbUM IN SUPPORT

IN'iCRODUCTIUN

The Cbztztnisston.'s August 8,2012 Opinion and Order ("Augitsg 8 Opinion and Order

was tzn,rcasonable and SutlawftT1 in a number of resoects and s}s.csulct be mcid.ified or clarified csn

rehearirxl;, as explained below. In adeli€ian, also as discussed below, AEP t}hia requests that an

relmr'sng the Cornsnissi+sn consolidate tHs ESP 11 proceeding with Case No, l 0-2929-E-L-tJ2°vC,

the Gapucit,v Pricing prmeedingfi for puMoses of deciding the issues raised on rehearing in both

casea, on an integrated lra.sis, 'Mere are significant benefits that would result from such a

consolidation, 'Me issues addressed relating to capacity pricing and the 5%ke Compensation

-Mechanism, in Case No. 1 t3-2929, and the integrally related cost-recovery rrtechanisrn devised by

the Gomxnissian in this ENP 11 proccedxiig for the defezmis that the capacity pricing and this ESP

it proceeding establish are best explained, utaderstc:td., and supported when thlose lssues are

considered in a comprehensive axrd integmted m:ruzer. Ln addition, consa,xc.:on afrchZ:ariag

tiecisivnmaking will cmure that the procedural tintetine3 for consideration of any agpeals of both

the capacity pricing decisions in Case No. 10-2929-EL-UNC and related decision making in this

ESPII procee+iirag coincide. That will ailaw for a more eriicienf and logically consistent

consideratiop mel decision on any appeals a,%rsirxg from die capaei;y pricing and c4st.-recovery

iss.l3G8.

5
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ARGUMENT

L The Opinion and Clarder's disposition of certain issues rebting ta the
energy aueaions are arnbigtsous and unreasonable and shautd be
clarified anci/Ga° tnndified on rehearing.

The Modified ESP filed by i7:e C:omVanypruposed titree uuetaoa-relatud carnmitwents to

effelctuate the transition to aRilIy competitive SSO frmnewcsrk; (1) a coenr.nitrrient to

significantly adjust the Cozrspaay4s business plan tp conduct a competitive market-based energy

and capacity auction to serve SSC11oad b;.ginaing June I, 20I5, (2) a comnlitEnent tocoad!uct an

energy auctxo.n for 100% of SSO load for detivery itE Januaq 2015; and (3), a coMnxtment to

conduct an energy-only, stice-crf system aYictivn, for delivery to 5% of -SSO load prior to the

1flQ°ro SSO euergy auctinn. (,See AEP Ohio F;co 100 a*.1i?- 11; AEP C7hio Ex. 101 at 11 -12, 1.9-

2}.) 'I"tte Opinion aM Order s^^^^c4Ify modified the second and third commitmesits (e,g:,

doubling the 5% proposal to 10'ro and establishing a new 60% energy auctiou for delivery

beginning in June 2014), as well as making other rela:ted changes to the propo.sed plan sttch as

rejoctFng the proposed revenue decoupling undcr the Retail Stabs"liTy Rider (RSR). As discussed

below, therc are several au:cticsr-relattd s'ssues that need to either be clarified Dr recons€dcred in

light of the modified package of tcrrzis and conditions reflected in the Opinion and Order.

WhiIt AEP Ohio had adcress.:d some of the amtion details in its Apptacatiou ata;d

testimony in conjuwtiox witi offtr%ng its package of proposals, it would be uttfair to seleetjvety

apply porizonw% of the i~'a:mpauy"'s original prapasa.l to a substantially different context of the

Cornnissi4r-modifiec# ptara. Rather, it is appropriate to eliir'sfy andtor reconsider the SSO

auction featuzes ies light of the additional changes imposed by the Commkgion to the ?vlodifled

ESP. 'I'#te suctiottarcla;ted issues are too sign.ifica.nt to be left ambiguous or uuaddressesi until
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later. "W'hcthrar it is considered an additiorza.l modiCcativu or a clarriricatlon, AEP Ohio needs to

gaini afSIt understastda`ng up front of the Ctrzrtmission's modifications conceraa.ing earlyauc€ions,

in order tp evaluate the modified ESp package and tsieaniiigfuutty consider %tether to exercise its

right to withdraw from the plan z;nder Section 4128.1 43 fQ(2)(a), Revised Cudc. Accordingty:

the Commission should clnrif^ those matters and address additional parameters to gr,vem the

early atnttions on rehearin&

{n light ofthL substantia:2 mod;fications niade by the Coz-nraissicn to uQcelrrate and

cxpartd the scope of'the energy a4ctio.ns, fatrr features o€the energy auction not defin€d't+eiy

addressed in the Opinion and Order should be clarified or modiflcd. First, it would be

urareasonztbfe to adjusti SSC} base generation rates aspart of conducting the 2015 energw auctican

given the other cbanges to the early auctions sks tveit as the decision to reject RSR revenue

decovptin.g. .tnstead, AL-P Ohio urges the Can1€rxissiort to order ftiat base generation rates will

remain fraax,en throughout the entir^ ESP terr3x and that the esxergy auction costs Ie- f2owed

through the FAC during that Mittd - snch that the energy proctared by the auctions would be

dedicated to SSO custam-ers anJ partiall.y dispiace the Company's existing energy res=ces that

would ather^vzse be assigtted to retail customers and recovered through a corttinuing FAC

m:ettastism, Secorid, the Opinion and Order (at 59) shauld Lie cSarilic-d to confirm that the State

Compensation Mechan^isrri adopted in Case No. 3 0-292}-El.-U.NC (iviiereby CUS prnviders

pay ,RPNI-based rates and AEi'l3hi-o is supposed to €tltimateiy receive $189,'MW-day) does not

apply to SSO auctions or n.oii-shopping customers in gen.orai. Third, it was unreasonable fot t1^

Co;aunisszon to irupase early auction rec{uzrearatnts arA electronic systems for CRES pmviders to

Accm customer data without alsa pxnviding that g(udently-inicurred costs a.ssmiated wit3x

auct'sons (inetut€ing capitat costs) and etect:rodic sys.tem requirarnents may be re^Doverad. Pinally,
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the Coxrrsnissioti should clarify that the auciion rate impact docket tvill only in.cnrporate revenue-

r►eutral salutzons.

A. In dig#i of the Commisszon's dec%*,ian to double the Conapany's proposed
2013 energy procurement proposal from 5% to 10°!o and the decision to
accelerate and modify the Ctrrg.passy's proposed 2015 eampetitavt bidding
pzoeess for an energy anetion, the Qpinion and Order should be edarified,
and/ffir rn.aaiirieti to pruvzde that the base generation rates will be frozen
during the entire ESP term (including during the 2014l1$ energy auetzaus)
and the energy auction costs will be recovered through the FAC.

In its Mo^,a;`"Ze•;^ ESP Application, AEP Ohio offered as part of the total package to

conduct an early energy auctiati for 5% cif the SSO in 2013. ne Company stated as follows:

Ai;P Ohio is also willing to engage in art energy-on1y, slict-of-systean auctio•r fJx
5% of SSO load as pad of the ESP package prior to 3arruary 2015; based on the
express canditzan o€'fumcially being znade whole. The early et#ergy auction
would be fcsr rieiivety begirfnittg six ntonths after final orders arM both issued
adopting the ESP as ptoposes:t and the corporate separatfon plan as filed and with
the delivery period extending thraugh December 31, 2014.

(Application at 1 i.) Thus, the offer for a 5% ear$y amtion was conditioned on the e?sisress

condition of financially being made -A hble azad apoa fi:iaa approval csf both tho modified and

th-e corporate separation proposal, such that delivery would begin six months after tiie final

orders were issued in,both cases. 'z hus, AE!? Ohio notes that the six-rr;.on.th cioc'k has riot started

yet {.iei=se afinal. order has not been issitet^ in eathex ttte ESP proceeding or the co;rporake

.sep4raation prctceed#ng. ` (See also AEP Cr}iio Ex 10 l at t 9-20; AEP Ohio Ex 118 at 8.)

The Co:ttpart, fuMer claarifEd i€s S°^'^ proposal through its ^vrwtten testi€ncny and throtsg-h

its oral cross exarzzi-nation responSes. For example, Mr. Powers indicated that, with respect to

condition that AEP Ohio is tnade financially whole for the 5% procurement in 20 13, the

' The Opinion and Order exp#4es`tly refetences tht fact that the si,^t-zn4nth perirsd has not yet commenced €ryritating
(at 39) that the 2013 auctatsu "wi}t sot mmmence unt'ri six mon.ths after t€zt aarporaw sepwation ardsr is issued "
Atthavg4t tiae CExs ►missiutt used a s;tarshand ret`Zmtrre to the fi:t,tt order, there was no discussiQn or xnparerst
irat;tstion to modify thE Cornpan;='s propsal that the six-rstantls per%od commcr=s from the tateroE'tite two fmat
arderrs. Thus, the Company soniir,ues to operate under the presumption that the defivery period will commence s#x
m,onft after tfee date that both decisians bet:ome fina} (#.g., the ciue cat`the seaonsi €ehtating decisiur, as b^twsen tl^e
ESP and cortrvrate separatiorl decisirsns.)
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COrnpany riceds to avoid the fittaric_iat exposure it would other•wise face, including fmancial

impacts of the early a.uction under the AL-P Pool Agreemerat. (AEP UhiQ Ex 101 at 21.) in this

regard, Mr. Powers also explicitly testified that the gropoaed RSR (based on decoupling of non-

fucl generation revenue) would be the cnecharszsm to satisfy the condition fti ArT Ohio wpuad

be made financialiy whcsie from the 5% auction. {Tx. f at 244.}

Mr. i'owers also clarified that the proposed delivery period for the 5% energy

procttrerr£ent was to cnd when the I 001','u encrgy auction delivery period cmzrzzm ;ed iti .iatruary

20I5. (M) Of t;otirse, givcai the Cotnznisss"an's decision to estabIish a new 60°le energyat:ctao;s

for June 2014, the 10% procuremertt woui0 presumably now terminate at the C-rd of May 2014,

as further discnssW 6elo4v. In addition, AEP Ohio ivitttesscs Nelson and Roush hot3z testiflcd

that the cost of the 5% proctrremetzt would flow through the FAC. {Tr. E at 532y Tr. T'V at IOX}

In short, the Campawy's 5% energy procurement would cominence six months after boui final

orders are issued in the ESP and corporate sepamtian cases and terminate when the full energy

auction occurs, with the;^osts flowing through the FAC. The Opinion and Ordcr (at 39)

modified the 5°/o energy proeuremernf proposal by ;`in.crAasirtg tac percen.tage" to 10 mcent, in

order to "Es:cifitate a. snicotlict transition to u-futt energy auctiori."

lu order to fitirther support the Ccsmmissattrz°a i,tertt to wncatrY-age cnmpetitsbn in an

expedited tttattner, AEP Ohio also proposed a 100% SSO energy auction for delivery from

Janttmy t. 261 5 through May 31, 201 5, (AEP Ohio Ex.1t31 at 23.) AiwP Ohio proposed to

provide capacity support for the a.°.uiioned load zt $255fM%'-iay. {ld at 23.) In !hat contexti tFt,e

Gozapany offered to provide capacity in support of the Jarauarr 2015 encrgy auction to wituing

suppliers a.t. S255(,NiW-day, such that W customers would receive the bcnefit of reduced base

generation rates during the fm.a<' iftve months of the ESP term. (See e.g. Tr. V at 150{.} As pwt
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af'the tc,tal, MP package bcing praposed, however, the Campany would also receive additional

RSR revenue to pwialty offsct the lost rever:ue from base generation rates; fwtber, tsecause the

prmposec3 Perirxd vvas only five months, the Company was wiItzng irr llrcrr corrte3cl to effectively

reduce base generation rates from the current level to a tec=e; that is equivalent to ^255WW.day

for caP.city - thotsgh the detaiis of how SSO rates would be changed based on the proposed

2015ac:ctiort were not yet estabfislted. (Tr. IV at 1107) The Opinion and Order (at 40) made

twu significant modifications to the pr.ipsed 2015 aLiction by ciircx#ing A^T Ohio: (1) io

crsnduct an energy auction for delivery commeneing on Jtuae t, 2014, fa.r 60 perce:nt a£its SSO

load, and (2j. to conduct an energy auct'tun €Qr deIivM commencing on January i, 2015, for the

retrxair2i[xg44°/a of the M load.

In sum, regarding the Company's early arrction proposals, the Cotzunission duvbled thle

size of the proposed 2013 energy procurement and acceEerated and tnodifieci the proposed 2015

energy pracutenieat. Moreover, the Commission rejected the revemae decoupIixag feature of the

proposed RSR and, iristead, established a fixed RSR. (Opinion atid Ordcr at 36.)^ By rcjectzng

the RSR's revenue decoupling feature, the primary zrzeans proposed by the C.ompany for being

rEzadc 'rinazieiauy whole front the early auctions -was also eliminated. Accvrdingty, other fcatures

of'the Company's early auction pz;>ppsa.ts not explicitly addressed in the Opinion ard. Order need

to be rcvEsitcd and add;essei; ir: lighG of these substantial changes.

A critical issue fOr the COMpany in this cegarcf is SSO pricing, including basg gcyeratiaa

rates, ir, conjun.ctiara with the energy auctions. As tefererzced above, the proposed 5% energy

przscumnent was to be recovered through the i± AG without any changes to the base gvrceraticn

rates and the 2015 100% energy auction costs would be blended with $255/viWbday capacity

and the cleacisz.g price from ttze energy auc:tion to establish racw SSO zate& trz light of the
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substantial actedificatiom made by the Conunissivr, to acceteratar and expand the scope af°the

energy auctzons as well as reject RSR revenue decoupling, however, it would be unreasonable to

reta.in the original feature cx€adjusting SSO base generation rates as pact otthe 2015 energy

auetion,2 Ra,tiier, as further discussed below, AEP Ohio proposes that the base generation rates

r^.^nain frozen throughout the entire ESP term and that the energy auction costs be Craweci

through the FAC during that period, such that tlie energy procured by the auctions would be

dedicated to ^SO customer: sad partially dispface the CtsmpanyTs existang energy rtsou.ee5 that

wotttd nomally be assignec€ to retail custofn:ers asid recovered through a cantinLking FAC

rr;ecbasusnx.

Since base gtn.emtion rates generaily recover caiaacify-reiat:ci costs and the FAC largely

recovers energy tosts, AEP Ohio submits that 'st rctakes seu.setrs leave base generation rates

fzoxen throctg.hottt the ESP term and flow the energy procurement costs associated -witk all three

auctions th„*otigft the FAC. I'€se Opinion and Order (at 39-40) m.aices :t 'vet,y clear that alt three

auctions wiii teeraergy-vnty pracurernt~rtts and that the SSO auction v;(l not cover capacity until

Jt.aae 1, 2015. TIae Company's testi€nony }vas clear that the iZroposeci RSR w,asdesigtscA tikrotag3i

its design of ntsa-fuvf generatiota revenue decoupling, to partially reeaptur>~ ncsn;-fiu;t g,rneratitast

reven-ve lost as a result ot'ttae early a.ttctions. (AEP QWo Ex. 116 at 13, Exhit:e;t WAA-6; Tr, V at

1447 ^. As referenced above, wYiite the Cocnpany's origizia.t propctsat may have envisis^ned an

impact on base generation rates t}tzogigh auction results for five rnonths in 2015, that approach

should ;zot be applied to the expanded auctions and is otherwise inappropriate because the RSR

was modified and ttte auctions were accelerated arid:xpanded. S'tnce there could k, adverse

'- ,as a separate but related matter to the Issue of wbetber tese generation rates would chan,ge under the energy
auctions, AEP C?hia trstes tlRat ilze Opinion and orure:r fraay have in.tended (trn page 59) to address the ttistismct
propwai to provide capa.city to suppcatY the 2015 enzcgy auction for $2Z55tMW-dny to winning suppliers. WhiEe the
L:symparty believes its origirrul $M1firt0V-day prupoW is no longer s.pplica&te, the issue is discussed separately
bela^v.
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financial impacts on AEP Ohio associated %vith each of the early auction madifications adopted

in, the Opinion and Order, it is reasonable for the Company to request orz rehearing that base

generation Wtes rernain frozen for the entire ESP tertn, a benefit of the ESP xeferenced

throughout the Opitkn and Qrder,3 anc# t€ia.t the energy a.ucticrn pmuremeztt costs should all

flow thmtagix the FAC.

AEF Ohio's proposal is also supparted by hw additional paist:ts< First, the Company's

proposal for the 5% en.er-9-y s,uctech in 2013 a€rcady refiecteci iIe. apprcWh of ncr bese generEficaa

rate ckteAge and recovery of filit procurement costs through the FAC, as d€scu;sseti above.

Second, in elevetoping the aOjusted RSR rate based on the table ref!ected in page 35 of the

Opinion and Order, it appears that (he Commission did not reduce tton-fueI generation revenues

for the 2014115 energy auctioats. More specifically, the retail nan-fue€ geszentian revenue listed

for PY 14/15 does not appear to refle:.t capacity revenues from aac2icsned load ard, iracad seems

to reflect wntirxuecf SSO base generation ratQ rcvenues updated foT the shopping praject€ocis

adopted hy th,* Coznzt'iissirrn. Thus, nnt on€.y did the Commission re#ect the revenuc decoupting

propasa( that would have recaptured some afthe lost nort-fiae1 generation r.-venue ii'vas^

^enertitiQn rates were reduced in connection with the auctiotzs, the Commission's cslvutatiort of a

fixed RSR did not reffect the expected reduction. of rtan-fuet gemratzota revenue (which t vrsuid

have raised the fixed MIR), In stio€i, the Cram€wy's proposal to fmeze base genef-tion rate:^,

and recavex the energy auction costs through the FAC is consistent with the Company's proposal

R)r the 5% etteray pzocuretncnt itz 2013 anst the C'4rnmissirrn's design of tEte ftxed RM

For il€tastrative purposes, the example below shows how this approach impacts the FAC,

tn this example, the Conipany is auctioning 10% of its nan-s€gnpping Joad of ' MG CsWi: whic€i

results in a purchased power contract(s) for 3$0 t;iVt"€ ► in f(ie merntla. In this exazzip€e, t€ze total

Sa4 e.g. Opiritan and Order at 15. 3.2-33; 35, 76.
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ccsst of the auction is W/Mh, including the auc#ion clearing price and the other incidental

costs of tfae aWion. Section 1 ofthe example showg a;zypotheticai calcutation of generation

resources adtoeated ta the FAC without the auction purchase. Sectiotz 2 of the example shows

how the auettdn purchase has displaced some ofthc Cornpa.sty's generation resourecs that would.

have served the nrsn-shofipzdg load. T'hcxefoxe, in section 2 of the ercnanple the Company has

renxoved the highest cost resource from the ca,iculat3on of the FAC based on its order in the

siack.

For instance, tlrait 1vvxthout tl,^ auction purchasc (Section 1) Mvides 123 5 fi-'SVh to

ret.ail customers. Since this unit is the higltest priced ivsource in. t#to stack, ttie sSQ UWh auction

purchase displaces svraie of tEtc output oft.lnit l. This can be seen by comparing the unit data

for Sections I and 2 of the example, which shows the rrwnthly G^Er'n fpr tlnix I goirtg from 1235

to 885. SectiDn 4 shows the 4tendEng of Sectisari 2 FAC rate at 90%, with the Section 4 auction

rate ot 10°lo. The resulting blended monthly PAC rate would be charged to the SSrJ ctasio.naer-. Itt

this examplc, the nuction produces a lower FAC rs.te (;ectioix 5). however, depending on. thc

price it could have produced a higher FAC rate as dvc1l.
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Cienerating WnthEy

43nit Gvj h Fuel ar. Cast fiateJiVl+uh
1. fh, ICUEA D t1C'PEQ'H

tJnlt 1 55,575,000 $ 45.04
i}n€t2 1„050 $ a9,375,003 $ 37.S0
I.irs9t 3 I M 42,525,OW $ 35.04
Total 3,500 137,475,000

(A) FAt~ FtATE WMiDt,#7',4UCt'M $ 39.^$

2.: E^C )M'^^ ^CLE3DlNG f.aAD SgRVED BY AtlC€tON
tlc3it 1 45.00

Unit 2 1,050 $ 39,375,0Cf3 $ 37.5€)
Utit 3 1,215 $ 47,525,CW ^^
Tota# 3,150 $ 121;,725,0W

{8} FAC RATE AWi.tSTED rt3R At7CTiOfl!

j-. ALr-T1QA

1O'ra of 35£tf Load 350 $ 14,000,M $ 40.00

$jL€#VI3 L} ftkf. #tATE il4lfiT6# 1€J`i'a R.UC7-tC7Ri

Weighted

Eta4e VVe€ htin Rate

FAC Rate €accduding Ruct4car# $ 38.64 90yo $ 34.75

Aucticn Energy Rate $ 40.00 4.tr,

(C) WEtG HTIEDRA7t $ 3&78

FtE i tN RR'fE BECl^L35E t3f AtCrt£}!L+° C - # $ (0:50)

Nate: The FAC indudes other costs In aciditicsai to the fuel and variabie

costs directiy associated with generating units as used irP Yht.s iDiustratian.

I£`fuel costs ri^t-signfflcantty for AEP Ohiq as was forecasted thrrsiigh irxterve»or

test'smony and atgutd on brief by some parties,4 the a.ttractive market prices for energy could

yield significant benefits for custgmers under the Gompany's proposed approach. AItomatively,

the energy au^.̂ tiazzs could end up producing fuel rate increases basedcan cc^mpotitive

° See e.g., E7rrtiet Brief at 13 • f S and Reply $rief at 14-I b.
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prometnen.ts from ffie market; the Opinion and Order rejectec€ OCC"s attempt to only take

advantagc of ^.aatkefi pricas when ttiey proriuce lower rstes, by observing that "this Comnission

unde utazids the importance of customers being able to tak,e advantage of inarket-base€ prices

and the benefits of developing a healthy competiti.ve market, thus we reject OCC's a.rgamerzts, as

slowing the rnc+venicn,t to competitive auctions would ultimately harm residential customers by

precluding them from enjoying any bercftts from campetition.'° (Opinion and Order a.t '39.) In

any case, tho Opinion and Os-der (at 15-I6) ptoactxvcty provided for estabtisbtmcnt of a new

docke! to address and mitigate any acivern rat•c impacts associated with the energy auctions; if

there are adverse rate impacts for certain customer classes, those issues can be addressed an a

revenaac n.eutral ba.sis through that docket,

T`t.e a;.tctionlCBP stakeholder process will sdiii fuliy apply and fulfill its original purpose;

under the proposal tji freeze bme gencratiorz rates and flow t-he energy auction costs through the

FAC. All of +e CBP issc€es will need to be addressed through t^e staicchofder prncess and

uitimatcty by the Cotrapany's end-of-year fiiing. As required by the Opinion and Order (at 40),

the substantive detaUs o#'dxc competitive bidding procm will be established through an operz

and transparent stakeholder process, Per the Gontmission*s dire4tive, the CBP will inclutle

guidelines io easure an indsper&nt third party is selected atid to c,onfittn there is an open and

transparent solicitation process, a standard bid evaluation, and clear product defmitions..

While the SSG auctions in Ohio to ciate have involved fiiIi requareane:tts pruducts, the

t~ornmissi.un has clearly directed that €d! of t.°te three auctions fcsr this ESP (i.e:, the I0°1o, the W/o

and the 1M auctions) are tAergy-only auctions. (Opinion ani3. Order at 39-4) AItI';tatsgh the

scope and issues of AEP Ohio's stakeEtutdex process will clearty be different tim the FirstEnergy

and Duke pro"sses havc been, the AEP Ohio stakehotder process will still zteecS to address the
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ratc consequences afthe auction on customers - but the focus will be on the FAC rate iutpac#s

astd not base generation rate impacts, since it is an energy-only auction and capacity continues to

be pmvicicd by AEP C"EYio throughuut this ESP tezm. In particular, there can sti€i be disccssions

in the AEP Ohio statcebnlder process about ra-te design issues relating to the auctaoa price

allocation, seasenal rate adjustments, time-of-day rates, the procedure for assessment of the

ac;ction costs, ew.

Whether the Company's reiiearirrg reqiitsf is considered a eiari€icati.uu or nioditicas.iun of

tjte Opinion and Order, the proposal to fre= base generation rates throughosat the t^Sp #erax

:(inciurling during the 2014f15 auctions) asad #ra recover energy pracuvernent costs inxustgb the

FAC shoWd be advgted as a masonaiste and bafancett approacfz given the other auction-related

madifications adopted in the Opinion and Orster.

B. The Opinion and Order (at 59) sharulci be et#rMd to ccsnfirm that the State
Compensation Machaasism adopted In Case No.1£!=2}29-Uw'i3N+C (whereby
CRES providers pay RPM-based rates and AEP Ohio is supposed to
uttimatek- receive $1.83.88tM`V-dav) does not apply to SSO auctions
speeirically or non-shopping custeamea sIn general.

'Me Company's ?t^odi^ r̀ed ESP fiiir:g catktair.ed a crxn7tunni^ orer - made saleiy as pad

of the package afterms and, canditiozas proposed in the Modified .^SP filirg - to Drovide capacit;r

to z^vintz=:ng auction supptiers for the January 2015 auction at S2551lvIW-day. After referencing

thatpzsiiion on page 57, the Commission stated u-s follows:

With the modification and adoption of tbe nzodifled i;SP, ns presented in thss
Ofcler, the Cuanrniss:un may reasonabty determiac the ESP rate-3, incltiding the
rate impact of the generation asset divestitum, au the Gritnpar ►y's SSo cugonacrs
for the term of the mqdified FSP, where upon S>Q mtcs will subsequently be
su^ies;t to a cotnpetikive bidding process. ^4V'hile, AEP-4hio proposes to enter into
eat ageemwnt with CrenResourcces to provide AEP- Ohio capacity at S255 per
MW-#.ay, we emphasize ttxat based an the Cotnzrs3ss€on's decision in the Capacity
Case, AEP-Ohio will not receive any mvre than the state cmmpensation capacity
charge of S 188.89 per PvflN-day from Ohio customers d+.tdn,g the term, afthis ESP.
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(Opinion and Order at 59.) This language should not be read to suggest in any way that the State

Compensation Mecharusm (SC14I) esta..bl.istietE in the 10-2929 dockat apPiies to capacit.y provided

to support an SS^.^ atzction or applies to rates afnan-shapping SSO customers at all; swh a:

conclusion would be unlawful md urnreasona.bte.

As a tfxzesboEd matter, AEP t)hia°s original offer to prmide $255fNW-d4;y capacity in

connection with the January 2015 atrctio.n shoLfld bt. considered moot and 'an.appticable if the

C,Drnmissiorr adWs the CvnYpany's rchearistg. position (as disczLssed above) ftt base gnera.tion

ra.tes x-emairs frozen throughout the eiatir^ ^SP term.. tn the ctftxtext of'az3. energy auction, capacity

comEpmation shiDutd not be a.n open isstia and base gen4ration rates should be left ur ►distur€x:d.

if it rejects AEP 0hio's propsssat to keep baw generation rates frozen dln-ing the cutire ESP term,

however, the Camrnifissora Aauld nct rely tx}son the SCM fvr any reason in connection with nan-

shappxng SSO custotners.

A SCM applies razily to shopping mtoirfers un.Uct t^^.4 Reliability Assurshc,e Agrecorcat

(RAA.). Section D.8 of SGhedule 8.I of the RAA states:

In a state regWatoryjurisd'artitxn that has unplernentecl.retai1 cftqice,
the FRR Entity must include in its FRR Capacity Plan all foad,
including expected iead growth, in the T`RR Servir,e Area,
notwithstanding the loss of a:t3:y such t.oad to or among a1temative
retail t.SEs. .tra the case of loud r¢ftected ttz the FRR CapacflyPtan
tlrat switche,stcr 42n a1ter.natiue retail LSE, where the state
reg-^^ldtorvjurirdict;on rsqu1res switchrngctrs!am^.^rs or the LSE to
cmtnpensale the FRR Eaufry far its FRXi capuctty ohligaticans, strc.h
staa'a cvirtpexrsatiort nzecbarzlsm wi1P prevaik ,...

(Emphasis added). 'rhus, aSCM un.der the RAA has no application to nor-shopning customers

or retail SSO rai-es. Any interpretation of the statement on page 59 that suggests that tl#e SCM

applies to S5O customer rates or to non-4hoppirtg customers is v.tflavf'ial and unreasonable.
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Neitiicr tlle SCM nor the Cozntnission's 10-2929 decision adopting the SCM can be applied to

SSC3 rat--s.

While some might argue that the Cotnznission has independent suthosity rsnder Ohio law

to regulate capacity rates in connection with a wholesa.Ic SSO attction, -ffie 3:ang-uage on page 59

only refermces the 10-2929 decision which itsclfpurporrted to create a SCM under the RAA

The SCM prorns`n,ently utitizec# az? energy credit wbiciZ is .not something typically used by the

Conxiuission in retail ratcma". In any case, the 10-2929 deLisior only addresves the cllarge to

CRES providers and does not address the retail rate issues or matters that relate to winning

suppliers in ^^SO a;ac[ion. In sh^iia, the SCNI arsd the i U-2929 decision are siu}piy zioi related

to SSO Ructiatzs or zetail rates,

Conseqttentiy, the Commission should: (i) find the original $2551MW-day proposal to be

inapplicable and moot (such that the Opinion. and C)rdcr's firiciing on page 59 is no longer

applicable), (ii) direral, confirm that the SCM adopted in the 10-2929 doeKLt has rzo application

to the cncrgy auctions in this ESP or to SSO customer rates in general because the SCM only

app3ics to capacity pricing in support of shopping customers served by CRES providers, or (iii)

clarify that the statexneiit on page 59 tlant AEP Ohio would not reecivc Mcsre tha.n $E89!MW-day

f'rcrtix Ohio customers was limited to shopping c►,astomers.

C. It was utt^eitsoarsbte for the Cr^mmissiora to impose early asc#ioaa
requirements and electrottRc systems for CR£S providers to access ctastomer
data without abo provid€Ircg that p>nadea€tfy-inetarm°cd ceasts asscacantedl with
auetizns {including capita[ rctsgs) and ctcct.ronic system r°cquirements vv#Il be
recovcreilf.

Givcn the substantial acceleration and cxpmtsiort of the cnorgy auctions imposed by the

Opinion and Order -- as well as the additionat obligations to develop electronic systems for

CRES providers to aczoss customer data - the Constn.issiors should have explicitly provided for
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cctstrecovery of titase compliance ni',ligatinzzs. There may be sipifcaixt costs ass.ociated with

the errergy auctiozsY izre:ltsctitag incideza.tai costs associated with Wriog an auction tnanager to work

with.AEP tlhzn artd its staiceha;ders and an auction monitor to work with the ConarnisssorL

There may aiso be capital 'snvestrnents such as 1T s} stonas or softwaxe to acccmrr ►ociate die

s.wtia3i or esta:btish the electronic system requirccnenLs imptrsed by the Opinion and Order. See

Opinion md Ordcr at 40 (wc directAE?"'-C3i3io to develop en electronic system to provide CRES

pravidc:rs access to pm-tiraent customer data, in+:kud.ing, but not limited to, PLC and NSPL values

and historical ttsane and interval data no later than llhay 31, 2014). It may have beezt presumed

that the auctirtn. msts will bc, passed thraugit and recovered as part <s#:'the process ftsr recovering

the energy auction clearing prices from custcsmers as approved for the itirstiwnergy operating

companies and i7uk.e i~atergy Ohio, but the Camn-assion should explicitly provide for that

recc,verythmugh its rchearircg decision.

D. The Comaaission should etarif-y ahat the auction rate impact dmcketwi4l otrly
iazcoiVarat•e reveraue~ceaftrat solutions.

1''itIally with respect to tile energy aucEions, the Commission sbauld ciarii'y ort rehearing

that thw ratc mitigation docket:established in the Opinion and Order (at 15- }6) will be

irttplctnenti"dcm a revenue-t*eutral basis. While the Commission explicitly resen=ed the r>ght to

implement a new basc generation rate design ort a revenue nctstral basis for all customer eiasscs

at any tinte duriilg the tcr^ of the rttadifiefi ESP, the Cuutmissfor ►. did not attaciC the same

condition of revenue neutrality to its decision to initiate a docket "to rnitiga.te anypoteittial

a<ivcrse r.ate impacts for cusomers upon rates being set by auctian." (E3pitAvn and Orrle-r at M)

As with the Cargiaiisai4nts reservatios€crf revisixing ratedesign, the initiation oFthe rate

rnitigatior, docket should be considered only or. a reventxe netitrat basis; Qthezwise, it wqulc!
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underrnirte the entire purpose of conducting the energy auetions.snd adju.sting SSO rates based

Crrt the cost of t3rocttrct:nent.

Ilrtder tt eCompany`w prrsposa.l to have all ene£gy auctian costs repovsred through a

continuing FNC, the scope of the rate mitigation docket may be more limited thaiz originally

cttntempla,ted and would focus on the FAC r€zte irnput of the energy alictions, ]:'ox exatnple,

either as part of the nuctionlGB1'sta.€c.ehoIder,process or as part af tk€e atictian rate m.itigation

docket, there may be a desire to ir.igleny.ent aaxcither rate mitigation irxcttanisrn based on the

actual results of the energy auctions (e. g., for electric heating custotiiers or other a#i:ectec!

customers). A.bazrE, so.rcte related issues are 'ii€;:ely tcr be discussed as part of the stakeholder

process to address the details ot'h:orw atiction costs would be tt:owed through the FAC and

csallectec# from custcamers. 'I'hus, although the Commission, may have contemplated the rate

miuga.tion docket as appfyi»g tt3 a broader set of taafs that may have otherwise been developed

in conjunction with also a.djusting base generation ratcs under the Conpany's original package

of ESP praprrsals, the. rate nnitigatican docket would st;ii'l ^: used to adciress rate icnpnts that may

arise in reccrcrer;ng the energy auction costs through the FAC. In other warr€s, the docket vou2d

still serve as a furumi for p4tetttia.l remedies to address rate impacts of the energy auctions - zn

addition to the up front discussiott in the stakehoIder process.

Presuina'bly, the Ct>mznission intended that t;he rate miagatiozt docket be imptemented on

a xev;,nue neutral basis and signp,y did not explicidY state that izrtenticrn: It is important for th:e

Company tcy understand that the Commission is fu•nt3:y conaziiitted to ilnwing the full cost cxf

energy auctions thmug,la to SSO ctistomers. Thus, the Cammission should clarify on rehearing

that any remedy or solution to be cartsidered in the rate mitigation docket vvii[ be imp3ernented

on a revenue neutr.ai; basis.
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IL The Cemmission erred in adtiressing certain matters relating to the
Retail Stability Rider (R.,R).

A. It was aOreastaarable for the Comrssissiork #o use 9"lo as a target ROE ir€
estab[ishing the RSR revenue target.

tn the cou,rse ofcal,^utarin& the reverttie target for the RSR, the. Commission utilized a 9

pereent ROB value for A.P-P Ohio. AugLW 8 Opinion and Order, at 35. Respccifultyj the use of a

9 peeceat ROE value appli.cable to AT:P Ohio leads to a substantial utxderstatetne:at of the RvR's

target rcvtnue becausc that va$ut; is uauvast.snabIy low.

i` imt, the understatement of the ROE value is demonstrated by the fact that just 9 months

ago, ua AEP Ohio`s distribution racc case, the parties stipulated, and the Commission apprnved,

ROi<;s for the distribution service i;usiress of C1PCa and Columbus Soukhern Power Company

(CSP) of 10.0 and 10.3 percent, Case ?^M 21-35I and Y I-352-rL-AiR, Opinion andE Order, ar 5

(December 14s 20I1 }a Tttm very recently approved ROEs for the two companies (vvhich

eubseq.uarstty nserg.ed) demonstrate enat a 9 percent K{7V,;or the wxttbirced companies is too Taav.

In adtiitiozt, because the disrributioa, 4iatratiua of AE-P Ohio face risks that are lower than those

faced by the gtneration service business, it is be,ynnd con#radicdoft that the appropriate ROE for

the cvanbincd vpi:rations of Ai:•;:P Ohio, €ncluding generation, tran5mission, md distributiun, is

higher tian the 10;0i1 0.3 percenr valws approved for ttze pte-rnerger cf-Nmpanies in the

distribution rate cases,

Second, in- an even more recent, indeed nearly contempora.neottsr decision approving

charges for generation cApacity £uTnished by.AX-P Ohio to CRES providers, the Cvmmissicsn

found that the appropriate ROE to use itz c.stabtzslziiiig those prices is t I.15 percent. Case ?do. IO-

2929,^EL-L WC, Opinion and Order at 34 (July 2, 20I2). This decision recognized explicitly
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witat tto party seriousty challenges, which is that AEP Ohio's generation txisiness faces higher

risks than its distribution bUair*e.;^,; and, eonsequentty, the generation caperation's cost of equity €s

higfaer than that ofthe dis#ribtition business.

Third, AEP Ohio -ikitr£ess Avera's testimony, on rebuttal, dettmcsr,s"ted that AEP Otties

ntual cast of equity is in, the panac of 10.24 to 11,416 percmt (AEP Ohio Ex. 150, at 5-6), Dr,

Avera's testit:sozay shows that 2tie 10.5 percent RCIE- used by mr, Allen is ctanswrvatiue> On the

ota.ct Nmd, the ROE values t#ia,t. Qt-Cx watncss Kollen and Ormet witness NVifsQZZ reconzrnended

Nvere not supported by the evidence. A.s a result, they do not provide a record basis fur an ROE

below the €03 perr,ettz recommended by^AEP Ohzowituess Aiien. iMr. Koiler, did not even

attempt to analyze ^Aat AEP £)lua's acficuai cost of equity is. iFSstead, he simply offered a range

of 7 to l I percent. It is not suitable to use his staxernetyt as a basis for assigning an ROF, value to

AEP Ohio. Dt. Wilson's analysis, although it purpcirted to focus on AEP Ohio, %v deepiy

flawed, as Dr. Avera pointed out in his rebuttal tcstsmrany. (AE€' Ohio Ex. € S{ts at 5-6.) Tzid,eed

the Coznniissiatz in its Op:nioji and Order, at 33 noted t€3e vatious flaws in D;, Wilson's

testimony that Dr. Avera id^dfied.

On tebearirtg, the Commission s1iottld recalculate the target teves:iite for the RSR us`sng

Mr. Allen's recommended 10.5 percent €ZUE.

B. In order to sa#€sfy the requirements of Section 4928.144, Revised Code, the
(^awtuiss#oza should e€ari6r #rt€€ ctinfirm that; (€) the statement (nn page 36)
ths#t'°tsk}€E determinations torfuture recovery of the deferral" merely refers
to the prst-ESP deferral balance verification process, and (e€) the QpiniEan
and Order coanpHes with ILC. 028.144 by providing for noubypassable
recovery of defcrrah over a th ree-year period following the ESP term.

'I`hert are two rclated matters that aece€ to, be clarified regarding the RSR. First, the

Opinion and Order stated (at.36) that "[a1t[ determinations for fu:tuxe reeovery, of the deferral

shall be zna.de faliowzng Ai~P Ohio's -fit`rng of its actuaE sbopprng sta.tisti,,s<" As d"ascussed
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belaw, AEl' Ohio believes this statement merely refers to tCle ISast-E5P de;^erral balance

s°c*rif}"tiatt process; but the statement could be read broadty or out of context to undermine thc

Commission's compliance with R.C. 4928.144 if it is not clarzfiecl. Second, the ConsnissiQn

should clarify that oifiy the full deferral iWance (subject to verifcaiicr^.1 that is not cpltecicci

through the M fMWh aflocativti Qftl±e RSR duritag the E-SP tcrtn will be col#ectctl over t#ze ftee

years following thc i~SP term. In order to cQmpty with R,C. 492$, I44 and enable AEP Ohio to

properly accauzit for the o`eferrals createci under the 1 Q-2929 decision, it is imiportant that the

Co.rnmission confirm both of dim points on rehearing.

The s€atemetit that all detenrantttiar:s for future recovery 4I'the deferral sEiall be ;nvac{e

afterreeeiviag the shappirtg statistics is overhrcad and should be ctaritied sn order to avoid

undermining ccsr ►mpliance with R.C. 4928.I44, the phase-in stattite, In a separate but related

passage of the decision, the Camznission addressed the phase--in statute:

f.€lr► accordance with Section 4928,144, Revised Code, the Ce+nxmzssicn may order
any,just and zcasarcabIe plxsst-in of any ratr or price escaaiisfaed mcitr Secrians
4928.I4I,4928,142, or 492KI 43, Revised CWe, including carrying charges.
Where the Coitutka.."osx emalktishes a phase«it1, the Cs3ntmt.ssicarr must also
cruthrarize the cretttton afthe rega{tcrtory asset,o clefer the irrcurredca_rts equal to
the anaour€t not cottev{etl, plus carij^Titagc,hctrges ot: ttreamount not caflected, and
authorize the recaver^v of the deferral and carrying chargea• b}% rlay oj'a no.rt-
bypas,r'abte ehctrge.

(Opinion and C3trder at 52 emphasis added.) t Izus, in discussing the capacity chagge defeml in

the "capacity pian" :section of the order, the Cotra3nissien acknowledged that the plm-€n statute

requires up frant atstharazation of ttae: amount that would otherwise be cotlected but which will

not be coilceted under the phase-in plan, plus carryuig charges. Costs "not coltected" due to a

phase-in plan are not stlbject to,jeopaaxly of nonarecuvery when the bill cotues due tmder the

phase-in plan; rather, the phase-in statute anaiCes it clear that the amounts deferred 51aocdd be

considered "money in the bank,°' Through this language on page 52, the Ccrzxsraissien also
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recogtized that the phasz^.-in statute requires approval of the recovery of such a deferral througtt a

ttou-hypassabie thArge.

Left un.clacifzcd, the ":aIl d.eterminations for future reersvery" reservation language on

page 36 cotdd be read broadly or out o€canrext and inadvertently urscierrraane the Commis.sion.°a

compliance wi.th the phase-im statute, even though AEP f3izio does xiot believe it was the.

CommxssiWs isatention to do so. Ratiier, it is AEP 4hio's belief tliaF the `;all determinations for

future recovery" reservation used overkroad Janguage that did not accurately capturc an

appropriate im.ptezrtentatiqtt of the shopping repazts ti-.ing reqttired. There is an obviou's and

tegirinsata purpose for requiring the siicrpping level reports bWt the overbroad reservation

language used was unnecessary to achieve that purpose.

91pecifically, beGa= the Corrztrtks,sion's 10-2923 decision authorized the de€errai o€the

d"zrferersw between S188.881MW-dky and RPM pricing, the actual amount oi'the de€erea:l will be

drlvctt by the quantity of capaotty sold to support shopping ttzad. In tlhat regard, the repom

showing t4 actual quantity of shopping load tuii:3 Itctp verify the quantity of capacity satcf to

support sftripping load and tiviit, in tunt, eonficm the amount of the deferrai. The limitcd purpose

of tae shoppi.ng reports should not be used to support an overbroad reservation or create

uncertainty about the deferral recovery, especially when doing so will undernzine cornpliartce

witi2 the pisase-in statute - the +rery same statute being relied upon to authorize fut= recovery of

the ceferraEs. Any other intezpretation would coafiict with 6e i0-2929 devision.

AEP Ohio believes that it is the Cdmmissionqs 'rzztention to authorize full recovery of the

capacity deferrals subject to verification that the deferrals are properly acccsurtted for, consistent

rvitix R.C. 4928.I44. ARP Ohio also heiieves that the Com:nissfon. fuify intended to include

sufficient authorization in the decision to enable the Comixarsy to be able to establish regulatory
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assets rather that# zncurring strbstaritW financial losses based on RPM pricing. TtY.at shauld be

clarified on rehearing to ensure compliance with R.C. 4928.144. Further, if a decision. involving

deferrals is ttdt final suc(2 tiat any subsequent review or modification has been exhausted, the

underlying regulatory assets could not be securitized either. (,Vee RZ 4928:23(J) and.

4128.233(D).) For all these reasomr the Cozurrzi^.^ior sbould confirm what dUP Ohio beliaves is

alreadv its intention, 'by ciatifying.ar revising tlte "all detetrrzzccations for future recovery"

reseavatian language on page 36 of the Opiaian and Urder as be4 limited to verificaticr.u of the

deferral based on the volume of capacity sold to support shopping load.

As a related tuatter, the Corttrrzi.ssiorx sit,csuld explicitly order tW thc verified &f"cal

batance with carrying costs wili be recovered throttgh the nctn-€s,ypassabje RSR. after the ESP

term (vvtth the entirc arraaottnt ofthc charge being allocated to recovery of'fne cie£errdt) tever the

tlaree years following the ESP term urztil it is #u14y rccovaed. 'nie requested clarifications upitt

hetlx eneure cosizptiwice with R.C;. 4924.144 aiir3 fnalify the Coznperty's ability to irYrpiern.ent tho

cief4rrai-and xecovery approach set torch in the 10-2929 decision.

C. As AEP Qh4-a has advoc.ated on rehearing Io Case No. 10•29244Lw'E.11'+iC, the
Comr€sis,saoa: should have required CRES provkders to pay the cost-based
rate of at Ieast S1138.88MW.day for capacity supporting shopping Icasid.
Givett the challenges being raised in this IESPcose regarding recovery of the
capacity deterrals, the Commission should establi.sh a ubaekstojp" tmedEy up
front to address th e contuegency of a successful challenge to the RSR - such
that CRES providers would a:utamatisally be responsible for the entire
$189 tMW-day charge if either the estabiishreteact of the capacity deferral or
the deferral recavezy aspect of the RSR is reversed or vacated on appeal.

It is one thing for za€eii to prcaspec:iiveIy be subject to change based on ongoing (itEgatiozt.

But t3ze Company shoulci not be at risk for recovery of costs incurred and oujirq f€om. its

customers based upon a future appeal or Court decision. That risk is created by the

Cbmnaissiott's combined decisions to approve atid defer the costs (as part of the 10-2929
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decision) and .teetsver them through the RSR (as part: of the I:SP decisiora). In both ofthose

dockets, parties have contested the Company's ability to establish the capaeity deferrals and

recover them throu&h the RSR - and mit# presumably continue to chalCertge the Cvrnmission's

decisions in titat re,g,ard.6 In order to avoid any potential retroactive rate issues in the fttture if the

deferral recavery cotuporzent of the RSR is reversed or vacated on appeal, the Commission

should modify the combined decisions (in this proceeding and the 10-2929 case which is also

pending on rehearing) ro provide for a racorkciliatiarr of the SCM to $I88.8$N)NI-da.y if the

capacity deferral recavery is reversr:d or vacated. Specifically, the Cssmtu4saton should pxovidc

up frosrt ttiat CRES pr4viders wr:l automatically be responsi€Sltr for the fwt S188Ar MVV-rlay (to

be reconciled back to the date oft.he rehearing decisiozr in tlrYs case), in the e°vent that eitiwr the

establishztaent of the caisacitydeferrals ssr the deferral rccoverv met;hanuism is reverse{i or

vacated. Such a provision being adopted up front as part of fiztaiixing the SCM is agpragsiate

and witi preclude any patentia.l ritroactive ratemaking issues that migfit otherwise be involved

witix solving the potential pz-obkan later. !t is unremnabte to leave the Conxpany exposed to

incurrdag asigtiilficant ^'s.na,nr:ta{ impact 4bpuld this problem arisse.

IH. It'wa5 unreasonable for the Commission to explicitly ^^^^^^^e for a ^^iat
recanciliati.ort for the ESSR and not aiso do so for the Fuel Adlj-ustmet:€
^^auseg gridSMART4 Rider and tha Distribution Investment Rider.

In its Opinion and Order, ttte Cosrunissian approved AEP Ohio's proposal to c;c,tatinue its

vegetation m4nageme-tit program through tl-te Enharaceci. Service Reliability R.ida. (ESRR) and

approved the trierger of FSRR. rates betw"n the OPCo and GSP rate zones. August 8 Opinion

5 While AEP Ohio ccsntiouea to gresemve the aegument^ made on rehearing in the 10-2929 case and Defore the
F'edetat EtterU ftegulakdty Corrttnissiov regarding the SCM adopted in the Juty2, 2012 t3panion and Order, the
Company boiarves the RS R itse:f (inciudlng the cfefen:a4 recovery wanponenr) fs Im0u} arsa msonable and should
not be reversed or vaca2cct. Btst due Yo the subsGantiai gitanciaJ r'sskttztet could rnateria;izxe for tius C;umpsny through
continued challenges of the l2SR by multiple partics, ASP Ohio subniits ftt a contingent remcdy is epProPrtatr.
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and Order at 65, The Commission furth.ee ardercd that, "twjithin 90 days after the conclusion of

the ESRR, the Company shall make the tsecessar}r filing for the final year review and

reconciliation of the rider.': .€d. The Company agrees with the CasramissioWs provision for final

reccrzaciiiaiian of the ESRR. The Coram'sssiora's failure to provide for similar final reconciliation

of other ridczs that {viT3 exp%re upon or before the end of the ESP Yernt, however, wa,;

unreasonable and sbouid be corceeteti on rehearfrtg.

Specifcally, the Ccsrntnissinn sktouidhaue provided for-fina:l. reconci4iatiora of the Fuel

Adjust,rnertt C[ause, whEch will expire when the Catat}sany's S'SG load begins to be fully served

through the aueticsn pro=s. (See AEP Ohio Ex< 103 s:k 17, AEP Ohio I664'11r, at 26-27.} Thc

Cominzission shnutcf baue provided for final reconciliation of the gridSTviARr rider which was

originally set to be a 5yesr rider (2009-20I3) ^Aith the f€nat tr`ae-up in 2014. The Commission

also should haveprtsvic€ed for fnia$ aYcottcitia.tion of :he I?istribUtiau Investment Rit#er (DTR)¢

which is scfteduied to expire at the eszd of the ESP tenn, (See AEP O}ua Ex, XI I at 13^)

Recqaei}.iation and recovery of the capacity deferral5 reniainitig at the conclusion of the ESP

tersti through the RSR is a sit-nitar in:atter that was separately adciresseti a'hove.

The i ommissivrt has the antitority to provicfc for final mcsnciliation of'rider^ that wi13

expire duritig the term of an FSP. See In the Matter of the Application of Duke Energy Ohio,

fnc,, fvt Aothoetty to Establish a Stazxdar.d aenic.c Oiier Pursuant to Section 4928. €43, Reirisea

Code, in ttie Form of an Electric Security Plan, Accounting Mcxdifleation,5 and'1`ariffs for

Ger?eraticsn Service (`'C7tke 2012 ESP'"}, Case Nr,_ U -3549-P-L-SS(], Opins`on and t7rdex, at 32

(Nov. 22, 201I), In its Opinion arid prdcr approving the stipuiation etitered into in the Duke

2012 ESP case, the Commission approwe<i ^mconciilaatiors sider (RiderRECQIkt), the patrpose of

which was to (Tue-up certain riders that werc expected to expire during the E5F' term. .fd. at 17.
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Rider }7-EE°^'JN was ztecessary in csrdcr to "recover tlac r.clte6tave balance of any nver«^ or un.der-

reruvery in the rid:rs" because "it [could not] be determined whether tbea•k jwotald] be a

zero balance in [the,] riders when they expii-ejcij," Id

Like the riders approved for final reconciliation in the Duke 2012 ES? case, the FAC and

the DIR, (in, ad.dition to the U.iRR.) am schcduied to cxpirc at the end of the ESP terr,^, and it

cannot be cietersnincd at this time whether the riciers will have a zero ba£auce, at their exnira#ion.

'Ibusr final reconciiiation is necessary to recover any over- or underwrccove;y in each of the

riders. Accordingly, the Commission's failure to provide for fmal reconciliation ofthosc riders

was unreasonable and si#ouid be carrecteci. on rehearing.

IV. It was unreasonable for the Commission to adjust the Distt~^^ution
Investt^ent Rider for accumulated deferred income toxm

In its Opaazora and Qrdn, t^ Coznszussig;t (at 47) modified AE-P O1aio`s proposed

Distribution Inves$xracnt Ridcr (DIR), directing that it be reduced to refIeet an offset for

Accumulated Dekr.red Income Taxes (ADI',t'): The CoarttWssiott n.Ya.dc this modfficatior> in

response to reques€s from Staff and Tsrogc:r, statirg that "it is n€tt appropriate tD edabi ►sin a T'3i.R

rate mechanism in a manner which provides the Coz€tpany wxt3t the benefit of ratepayer supp,`ied

fu21ds." Id.

Ari' k.laia maintains that it was unreasonable to reduce the DIR by an ADIT offset.

Madifying the DIR to include an ac€justrrient for ADi'€' would be fundamentally incQrtsisteut with

the revenue credit reigted to the ADIT included in the distribution rate csW sittiercrerti in C^:.̂ e

i~Fos. I i-35I-EM,-A.fRct ai. Specs#ialy, the DkR. revenue credit to wWsh AEP Ohio agreed i.n

tlae: distribuiicrn ratc case settietrzent reduced the z-cvextue increase that ABF 4hio reeCived as a

result of that case. That crodit of $62.344 million was based upon the level afthe DIR revenue
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iztcrease that AEP Ohio had prW, qed f4r Case i*Io. i i-346-EI,-SS43 et al. (EV J1) of $86 milrion

in 20I2: That W 11 DIR revenue increase im not redu.ced by the amomt of an ADIT offset

which is $2:1.329 milliott^ Consequently, the amount aitize DIR credit used in the distribution

rate case settltzneztt tiyas targer than it would have been i#`it had been based -uport a i3IR revenue

iixcrease that was offset by aa ADi"S" amoxutt If ii:c DIR revertue inereasc proposed for ESP 11 at

the time of the distribtrtiatt rate case scttdem.ot had been caicuiated using ati ADIT offset, AEP

Ohio wtztFid have included a ccsnrsponding smaller revertue credit in the distribution rate case

settlement ofapproxitnaeefy $21 million. (APP Ohio Ex: E51 at9wl£t;) If the DIR is modified to

inwtude an 2djuqtment for ADIT^ the credit provided to custoraicT$, as a result of the recent

distribution base rate case settlement applying the DIR to distribution rates, would impropett,y be

greater than the anxourst collected in the UR (Id.) I.n fact, the DIR credit used in the

tlistribt►tiQnrate case setetetneo.t of $62.344 million is grcater than the current level ctfcoilect%ons

under the DIR if$59.S4Z znilUon.

The rccortt slzoNvs that the DIR mechaaiszn, in the form proposed by the Comparsy, was

used to czff'set the rate base inLrcase in the distribution rat4 case and provide a credit for

residential cttstomers, as avell as a contribution to the Partnership with Ohio partzcipation in the

Neighbor to Itteiglabnr program as part of an agreement signed b^= Kt-oger; In fact, Kroger

witness Higgfns, dttring cross-examination, cven adrnitted that the DIR was an issue for

consideration in the distributiozz rate case. (Tr. V'II at 2239.) Thr Commassion`s distribution rate

case order and thc un4erfying stipulatiatr, which t#-fe irxa.t.rdiners took ac3ra3.inistradve notice of at

the hearitzg on the tnocE'€fied ESP, also show that the ^IP, was part oi'the cotisiderations in the

^ The iaLrgrrientai ADF1T'cLTsctasofMarcti 2012 (based {qprnz the mnstcusrent FERC Fwnz 3Q availabie) 'rs
a103,588,000 tyhiclz results in redutcc3 raliectir,ns untler the biR o!'$24,328,769when the catrying -,harge rate of
X59°/o i& applied.
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base distribution case. R.C. 4928.143 alIows ctiscribution•retaW matters to be cansidercd urtder

its plain language, but the adr.aissi?an of Kroger's own vxtness that the matter was considered in

the distribution rate case shows that Krflger`s argument in favor o£an At3iT offset to the DIR is

without trter't t.

In siam, it:wrould be fun:daznentalty unfair to retain all of the benefits ts#'th.e distr€iauticsn

rate case settlement, wh#ch AEP Ohio agreed to i2ased upari a DIR calcuPated without an caffset

for ADIT, anrl .r:ow 'stripose the cost of an ADIT (Yffse upon the DIR iti the macii^'ied ESP. If

AEP Qhin had known that there was a risk that an ADIT offict to tlte DtR existed, it could have

taken naeasu;es to prat.wt itself in.the diszribution rate case setdemcnf. In parpiouiar, it could

have incfuded in that settlement a reduced DIR vredit, On zchcazi.n.g the Commission s#z"td

restore the Fzatance struck in the distributiora rate case set#Iemetit by elirczinating the ADIT offset

tp the I7IR.

V. The Comrnissgon should clarify witlh respect to the storm damage
recovery mechanism that the December 31 fetirtg at the ettd oteaclx year
througli the ESP term, if n^cessary4 sbail incorporate ex^^ses incurred
through September 30 of that year and that qualified expenses incurred
an'tbe fourth quarter will be ctynsic^^red in the following year,

The Opirzion and Order (at 68) adopted the Comparty's proposed stem damage

accounting d:fezrat n'iechanxsm and reguired annual reporting to Staff to tietetsn€ne whether

recovery or refunds might be appropriata, presumably ifthe rtsuiting regulatory asset or liability

was tzzattriai. Separately, the Commission also provided for a storm damqe dofetrat recavery

process through a Decernber 31 filirfg rcgardiDg a year where there are one or rtiure uncxpected,

large scste storms, (I`cI. at 68-69.) Xfappiicabie, aucb an annual recovery ftting would be

docketed as a new case and be subject to a 60-day comment process witii the pcstent'sal for an

evidentiary hearing to address unresolved disputes. (ld.) AEP Ohio requests that the
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CotnmissiQn clar* that, under the Uece!ztber 31 filing procedure, there would be a cutoff.for

expenses incurred and to be included in such afiIing of Septembor 30. Under tti4e Company's

proposed clarifacatian, any qttalsfying expenses that occur after Septetlxber 30 would be added to

tho deferral balance md carried fonvard. Absent this clarification, :here could be a s€tmt'ton

where a December ice storm €;auses expenses that are not yet aceounted for at the time of the

flEng and it would not be cieau: #ttaw the imuiting expenses would 17e treated under the fitcsrn^

Damage Recovery Mechanism.

VI, The Commissaon's inaposition of a SEEt thresho[d I-vas unreasonable
and unlawfut.

In the course o4'ntodifyzzxg and approving a revised RSR forAEP Ohio, the Conxmiss" sorz

concluded tltt it vw-oaict ie appropriate to estabtisla a significantly e.tcossive m-rz`sngs test (SUL, "T)

threshold, applicable during the terrrt of the EsP, 10 enstim that the Cozrzpany does not rcap

disproportionate benefits from the ESP." (Opinion and Order at 37.) The Coaxanisszon found

that 'the evidetace in the record demonstrates tlzat a 12 perreFii ROE would be at tht high enti of

ateascyiiabte range for retu,rn on equity [citations otnitted}, and even AEP-Ohio witncs.fi Allen

agmect that a ROE of 10.5 percent is approprsate." 1d. Based r,:ti t3us reasorxi^g and evidence, the

Commission established a SFE'€'tiz xeshald for AE€'t3hio of 12 pereer3.t. Id. It is highly unlikely,

isitt^er the provisions nf .ESF as modified and approve.d by the Commissic,in, that AEP Ohio will

eam close to 12 pezcerie during an.y amual period that the EaP is in place. However, the 12

percent SEET tlireshold adagie.d by the Canuraission in i±s Opinion and Order is flawed in

severad material t esisects, and as a result, that threshold is undoubtwdly at an uzzrmc^r;abty low

I4vet,
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First, the ROE values sponsored by Messrs. Kaflen, Wilson, and Avera are forward-

looking estimates of A^.PF Ohio's cost of oqnity. Tlt,e;r are n.ot calculations (or evezi estimates) of

the returzts on equity aeWaliyea.rned by companies that face comparable business and financial

tisl-s to AEP Ohio. Specifically, the ROE values thac make up the range of vaiues that the

Cnmnaission used to ostablisii a SEET tb.eeshoid do atot compriso, nor are they based upon,

estimates of the "return an common equity that was e.amed duiing the same pexio$ by publicly

traded cr.rmpanias, including utBities, that face comparable busirtess and finartcia;t risk" to AEP

Ohio, as the SEET statute reeg,€tires.. See ORC § 4929. i43(F).

Second, even aftite 12 pement ROE value selected by the Comznissicsti did coincide Witi',

RC)Es aotuailv earnedby acrraparablerisk irst3s dtaring E5`PIf., the SPET threshold must b{: set

at a level that is "signifs'candy in excess of, tAe Rtor.- carncd by the comparable risk firms. In

essonec, the Commission's 12 percent ROE threshold sets the adder that is necessary to

dctermint the lcvol at cvtticit the csmest RC3i3 for AEP Oiaio bacozaies "significaittly ext:essivc" at

or acar zero. That is unreasonable un its face, and its urteasonabloness is fnrther demonstrated

by the fact that the adder deter6ned by the Co:tn*ttission to be reasonable in AE'P Ohio's only

SEET proceeding litigated to a urnctt~si€3n was 60 percent Qfthe mean ROE of the cdmpamble

risk fir,ns. If the C^l%'̂  adder were applied #o the 9 .percent midpoint ROE that the Commission

found reasonable for OPCo for u.se, in adopting the RSR, it would equate. to aza additional 5.4

percem Dr a total SEET threshold ROE of 14A pcrcent. Ses Case N. 10- 126 i-i~L-LTNIC,

C3panion and Order, at 22-27 (January 14 2011), Setting aside that the 9°lo determination vvas

tunroasoziaxly low, tFat appreacia would prudurt a more reasonable result than arbitrariiy

seiecftrig 12%.
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The uzadequacy of a 12 percent SEET threshold is also evidenced by the treatment that

Duke Energy Ohio (Duke) has obtained in its ESP prateed'sngs, iaclud.ing the ESP that covers the

comparable period that AEF' Ohio's ESP .II proceeding addresses, Duke aftd. other parties agreed,

as part of the setttiement agreement that resolved its first ESP praceedxngs which covered the

2009, 2t11.4', artd 2011 annual periods, and t.lw Coanmission approved for Mke, a SEE-'T threshold

ROE of 15 pvrcetxt. Case No. 08d920-EL-SSO, Opinion and Order, at 21 (Uecernber-17. 200$).

Ira its subsequent ESP laroceedtng, whieta gvvenis the lanuary^ 2012 through tMay 2015 period,

Duke agreed again, as part ofanother settlement agreement approved by the tromrnission, to a

^EL-T threshold fiOE of 15 pereestt, applicable to each annual pea•iadw^ith tllat ESP, Caw No.

I i-3549-ET.-SS4, Opinion and Order, at :#5 (Novesnbec 2Z, 20t 1 ). There is sizuply na credi6le

basis for ir^rkning ugwti AEP Ohio a SEET fteshold of l2 peraent r.aveiirtg a period duritzg

which the Commission has sirnultatzeeus#y approved a 15 percent ROE ihxesltuld for anwhec

Ohio electric utility.

Notably, the Comiissann has previously deterraiitied that, fcjrpuxpcses of the SEET

analysis, awy electric utility's eart^'s.rfgs fnc$nd to he less than 2110 basis points above the mean

ROE of the comparable risk group of publicly traded eotn,panits -would tlot be signifstantly

excessive. Case No. 03-786-EL-UNC, In Re A.E.t' L7hica, Finding and Order, ot 29, (Turce 30,

2011.0); Case No. 10-1261-EL-U`NC;; Opinion and Order, at ^w-23 (January :t 1y 203 i), In Case

Ncr. 10- 11261®EL-t.NC the Commission found ftt the rnea€k ROE of the carnparable risk group

of firrns was 11 pe=nt. Thus, in that cwe an earered R^°sr- of 13 percetst (I I perceut plus 200

basis points) v.w deemed to be a safe harbor level below which it would be eane-ftssively

presumed that ihcere were not significantly exeessive eRrnirtgs, 'I`Fxere is no rationaI basis for

33

39



establishing a conclusive presumption less than twr, years later that earnings at and ubove a 12

percent earned ROE leEre# are significantly exr,essive.

Third, the SEE'#'startdnrd aircicWated by § 492$.243{P} also requires that consideration

must isegiven "t+a the capital requirements of future committed azwestments [by AEP C3€Zio) in

this State." The 12 percerst ROE threshold Ihat the Opinion and Order adopts does r!ot p.rovfde

any apportunity for the Conunission, to coasider, as it must pursuant to the statute, such capital

require-ments of futvrs committed investnlews.

C3n reisearing, the Commission should eliminate the 12 percent Si;F"I` threshold. instead,

ft shoiild aiiow the .an,-iuai SEET process to be conducted during the course of"Lhe FS*P 11 using

the estabCisW medhod. Furthermore, the Commission should cIarify on rehearing that the same

praaeess used to determine AEP Ohio's significantIy eacessive ROE tfireshcald fbr purposes of the

SEE-T test in ESP.1 wiii be used in .i1SP iI (subject to ffic oeitcame of the pending appeal beforc

the Supreme Court -af Ohio involving the'22009 SEET). At a minimum, the Commission should

clarify that it in,tends to ;a,sc the gre.viausly-establAaFarci mxthc>d for determining the Concpany's

ad;just.ed ROE for comparison uith xhe ROE threshold (again subject to t1-ce cscdcnine. of the

pet►dijig appeal).

VII. The Cummassicrn's 12% rate cap is unrtaso-nabie and utn[awfui without
further clarificatian.

'i'"fac Opi.mian and Order (at 70) .adopted a 12°10: rate impact cap, isivokiiig the phsse-in

statute, RC. 4928.144. As discussed be4oW, the rehearing decision nords to clarify and address

some of the strueiuzat features of this sepamte phase-in plan 'src greater detail in orr4er to satisfy

the staattite. Bui as a tIueshald mAtter, tIi*. Company also needs Eo aa.rtderstaizd the ptaetic.a[
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aclrntraistrative details of the C.anxmission's intentions with respect to the 12% rate `smpat€ cap in

order to implement it.

A. It was unreason.abk to inipose a rate cap without a,ddressing severai
important aspects of how the Gom-pany sht?uid inipiemeufi the Irla mte
impacr cap.

The Company requests that the Commission ciarify through rebt<aring tbatthe 12% cap

irtcludes any initial or subsequent increases resulting €'rcrrn the DIR, R5R,, GRR., PMR, and storm

damage rider during the ESP tenn. These are the new riders being adopted as part of ttne ESP

and should tse the focus nfthe 12% ratc cap. The potential rate impact of the energy auctions is

being addtmsed in the sepstate rate mitigation dock,et.

The Company has performxed aiiafysis on bitt impacts tiirougft the ES:P term based on the

ab,ave-listed ridars and has detcrnxzned that there should be a[im,iteti nurnb--t• of customers tb,at

could see an increase onr 1.20/ before applying the cap, to the wsimt the^y have little to no usage

in any given mofith (e.g.k dw grojtrcted DIR is expected to be greater ttwi 12% t}f base

ctisttibutapn reyezttzes, resultictg in an incrtasc above 12% on the custonxer charge if a eustonzer

has no ttsa.ge). I'he Company uuiderstaac3s the Comzrzissicrn's desire to minimize rate 'ssttpacts

a:ssociated vvith the new riders created under the ESP and w's}t work ari a pract;cai

impiementation oi"a "shadow ca.;cul,atiort"a through the customer bit3ing system. t^.e Csznpany

asks for a reasonable implementation pexzod farprogramning and testing as we',l as ciarifLcatiun

that the costs associated with upgrading ttm billing system be deferred as a regulatory asset for

future eaftectevn.

The Ctsraapany intends to prog:t°arn the customer biiling sys:tem to be able to calculate

mOttt#iiy billing bc,tEi before md after any incre= to assure the 12°1'a cap for custumrs, There

x'Fhe "shadow calculation" refars ao billing calculations ttaat would be done monthly in conjunction wDh the
normal billing precess to quattti fy the aggregate totaE biil impacts of t#ie ESP for purposes of impfement?ng the t?9b
cap; these ra(culations woutd be done in ttte backgrauatd add nn^^t placed on sustonzer W11s.
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are technical cieta€.l s that stit# need to be workecf out to gerfornthi.s shadrsw calcsta,tian as well as

ctarification from the Commiissiun before an)r coding can begin. The Cvtnpa.ny is requesting that

the Commission grant 90 days after tlic rehearing decision to assurc proper implementation of

the 12°>o cAp for ctistorrxers. In addition the Company is requesting a reasonabte asrrount of time

after tht shadow calculation is amplen3eaited to prsYVide bill credits to ajiy customers that may

have experienced an increase over 12% during the interim poradd beginning with the billing

rn.orzth of September until ttie shadow calculation is inipieinetrted. In other words, the Company

would still run the calculations dating back to Septeinber 2012 and provide any applicable credits

reiated to the 12% cap, after recciving clarification An how the cap works and after equipf,irig its

billing system with the capability to atminister the appropriate cascWationss,

The shadow calculation £eateue would Autonaatieally pradide f'vz a credit on a custon:cr`s

bill in, the event that the increase in a custcmer's total zrzon.thI;^ biD execeds 32^s. The

progtarnzning for t3us shadow ealcula€ior°s requires ca.ch bill to be calculated three times, as

further expLained be4crv:. In order to process the Conuasissiori s order for a 12% cap, the

Compasiy would calculate three bills per month for each customer before a final bill could be

sent to that custorrter. Currently AEP Ohio has approximately 16 naiilion customers 1-.1ttich

equates to 4.5 millaon bills to process c-ach rnonth based on the order as it smnds wday. Due to

the lacge volume, the Company requests that the Cnrrsmission recognize that, vrbate AEP Ohio

will :tza,tce•: 4 reasonabfe efforts to ralculate tlac 12% rwx cap prior to receiving clarification, the

technical detaiis aiid barziers to irnpieirzentatioxi require additional clarification for the Coanpany.

One exaizVIe would be for rates that are proposed to be outside the cap - such as fizel, The

Ccrir^pany would always c,atcW ate the shadow calculation based on, the fue4 rate in effect as of rtre

last billing cycle of A.sgust. This requires three calculations for each mantlziy bill. (1) current
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monthly usage based on Aupst- 2D12 ratcs, (2) current rates using normalized usne, and (3) a

third catcutatian brings those two together for the final taitP custorners would receive. An

example oi`the calculation is provided in Attachmetit A to thi sfiUttg,

The charges liighiighted in grcm on Attachrrient A will always cl7ange in tbe shadow

calculation due to future changes in the ratir.q. These rates vritk bem compared to the cttrrertt rates

in effec: as af the last billivg cycle of August 2011 Going fortvard, any changes in DIR, RSR,

F'MR, t'rU or storm darnage, highlighted in green above, will be ctJZrepared to the last billing

cycle of August 2012 rates. The second saEnp€e in Attachment A is for iltrarfra6ve purposes only

and is meant to give.an example of the ca€cukatis:n if the 12% cap is actually zmplemcartcd; The

third step in that exarrxplc shows the credit rider applied to t[it actual bill the customer would

teceive.

In add4tanrz, the 4azimpmy requests the Commission to clarify ttAat tftY :shadow calculation

be Irased csrt: the customer's total bitting under the Company's SSO ra'te_ The Company does no€

have the rates that each and ever}r customer pays fRES providers and, thuq,, is uctab?e to peric^t-al

a total bill calculation for all customers on any basis t= other tltan its own SSO xates. trt

adctitiosa, eyetk if the Company had all of the needed information, stt,^it aownparison would make

little sense for custotnet°s that switched between SSt1 service and CRES provider service dur4iag

the period begiaatzug with the bii!€rs ; month of Septembcr 2012 arad the May 2015 end of the

FSP because any corriparistrr ► Avutd be an "apptes to nrarig€s" coanpadson due to any benefits

the custv:€ner received by switching In the ESP the Comrnissiori appraved the Company's SSO

rate and, as such, should clarify thaz the 12% cap is limited or►ty to what each connected

custtsxner would experience if they were an SSO customer of the EDU; a€terrativety, the 12%

cap coti3d only apply ta AEP Ohio charges eendered to shopping customers.
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B. It wsts unreasssnabteand renlawful for the Commfsskztn to Impose aphase-in
rate cap With4tat aIsa provkting for norRbypassable recowery oI'the artaauirt
n.Qf collc.etedi imclc€dt^.^ a careyiog charge, and providing for aperiQd ef
recovery, as r.equired by Section 4928,1441 lE2e-Oset# Code.

The Commission's osxe=p$ragraph decision to implement a phase-in plan without any

basis in the record is insufficient as a IegaE matter. As referenced eartier in connection with

Prapasiuazz. of Law No. MR, the Corztmission acknowledges the requirements of the phase-in

statute elsmhere in the Opinion and Order. (Opinion and Order at 52 emphasis a.dded.)

7'}arough W.t discussion, the Coxaurussimn aclcttowledged that the phase-in statute rcquires up

ftout asz£huria .̂.atia.u of the amrsunt that would otherw'sse be cDlleded but which Nyiu not be

cctlects:d untior the phase-in plan, plus carrying charges. Costs "not coliec#ad" due to aphaae-in

plan are not subject to,;eopardy of aou-reccavery wEictt the bill comes due under the phase-in

pta.n; rather, the piiase-i.h statute makes it clear that the amounts defer:ect shott}d be cottsidered

"money in the 6anis." 'I'hrou.gta this language on page 52, the Commission atao recmgaiaed that

the phase-in statute also requires approval of the recovery of such a deferral through a no.n.

bypassabte charge. Yet, the 12% rate cap does not sa€isfy the requirements that the Cum,4zaission

has acknowterigkd apply to a ptxase-ir, p$an..

Tlhe Opinion and Order requiras the Compsny to make a^'af ing °`osa IAay 31, 20 UP

addressing the "deferrut inzpaet ereated" by the 12% cap, Uv`hiie the Opinion and t3rder (at 70)

makes passing references to "d;;ferrai costs Lreated" and "defe-tral calculations" untic-r the 12°l^

cap, the ►arder does not directly aufhori7x the Company to create and coiSeGt defexrais related to

the 12% cap, Furthe.r, the Cotz7enission does not provide sufficient clarity as to hrsur "ttre amount

not collected" anri, thus, the defermls should be calculated - as discussed above. Also of great

significance to the Company, the Opinion atid Order does not authorize aoMin-g charge on the

deferrals or provide for recovery p£the deferral through a nonbypassable charge. It is an
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unlawful aztd eta.reason.abte application of'the phase-in statute to simply impose an ambiguous

rate impact cap wiihout addressing each of the apecifi.^.s involved with ttit ptxase-izi ,plart. On

rehearing, the Commission must clarify and address these statutorily-required detai}s.

AnaEher distinct prQblern witti ttte Commission unilatexally imposing this requirement in

its decision without any discussion of ft in the record is ftt it did not give the C^ampaxty (ar other

parties) a chance to address the idea at all. The 0a.m.party would have addressed, as it did in

presenting testianony in the ESP I case (where a phase-in was part a#'tt3e application and

te.sti,non.y oz mE©rd) the acceuzat"t=g resEr'sct'i.vns applicable to such a phase-in plan. Of pArticulaz

significance is the need to tie the ptaa.se-iit rfeferW to a specific costlexpettse that is cost

regulated -- such as fuel expenses tha,t are recovered d.rouglz the FAC, As AEP Ohio witness

Assatrte tetstifed in tht W I prae>eecting, under the SB 22 t rfcaregtilatory regime, tying the

phase-in plan to Pie1 expeise narrowly presetitzd an oppomnity tr, comply with (AAP

accounting and rely on tlte F'AC being a separabte portion of the Co.rrzMy°s business that is crsst

regulated in order to mznp3y widi GAAP; this, in turn, perxn."strted the Company to creatt tlie

cieferrals and avoid expensing the entire iuel cog during the period it was iztctsezed; (E.S.P 1, AEP

Ohio i;x. 6 at 14.) In order to implement a prapor phase-in and enable the Company to avtfaa#ly,

create the regulatQry asset for any cost amounts deferred under tiie 12% cap, the Camrississti

sllould atse clarify oa rclaear:ng that the piaase-t;t pfm shvu€d bc tied to fiaFl expense'srx the samie

snataner as was adopted in ESF I. Though the FAC would not be under the 12% cap (under the

CaznpasYy's requested clarification), the FAC could still serve as the toggle ior deferring

exlsertses in administering the 12% ca;p.
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ViII. Tho Commission should have approved the corporate separation
application at the same time that it issued the Order or made the ESP
plan contangeint 6ased on spproval of the pending corporate separation
case, since many of the iohliggtissns and eommi^ents under the ESP are
dependent upon eompleti€a:^ of corporate separsiinn. The corporate
separation issue that was addressed concerning the Pollution Control
Bonds should be tlarifted and/or reconsidered and modified.

Structutfll legal separ°atirrn is a cr;€iczl pillar upon vvhieh the znczciifaeci ESP is built;

without its concurreaat s,plsroval thcMod'sfied ESF proposal mraveis. Thus, it is irnpurtant that

the tMudificd ESE' be tied tc alspnaval a#'AEP Uhio`s xpplicitian in Case No.- I2-1126-EL-LNC

("corporate separation prrsceedirle). That docket is ripe for decision as the'.relevart issues have

beexi raised and were coxisidered by ttae Commission when it approved AEP Ohio's corporate

separatiar: as part o-f the 201tESP Stipulation, and those same iss"s have been raised again as

pa€t of the current comment cycle. BeLause structural legal separaticai (t.e.„gerc^er;€ioo

divestitttre) is a critical and necessary prerequisite for the ?slodifed ESP to transition taward and

implement an auction-based SSO, the Co.rn.mi;rsicn s6oWd make clear on rehearing that the

Modified ESP will not be effective until the Cvmnaissiur approves ACP Olxio`s applicat`sorz in the

coM3rate seWaOcn prpce-editag. Ac.curding!y, the Catnmissioa shau)ct approve struci.vra[ iegal

separatiorr and ru1e on AEP Ohio's corptrrate separation pka and, related asset trahsfers in the

corporate sepaz-ation proceeding fiac€bwi€h.

The aue corporate separation-related issue addressed in the Order that should be

reconsidered and modified is whether poiiutiari control reveaire botzds (I'CPBs) with te€zcier dates

after the closing of corporate seg=€ioq caA-z be retained by AEP Ohio or transferrcd to Al^;R

Genco consistent with AE P Ohio's cmzpor',a€c separation applicat'son. rTFT Ohio proposes that

thesePCM should be retained by AEP C?bio and not transferred. The Company reasons that it
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is beneficial for these bonds to remain wi.xh th.e regulated entity and not be transferred becauqe

the PCRBs are a flexible, taxx-exe.npt, iow-cost fvrnn cri`debtr widcii are not direct,iy linked to ti:e

generati€an assets being transferred to AEP ('.iencn. Moreover, as AEP t)bio has indicated in the

corporate separation proceertzng, it is not possible to transfer the l;'CRBs to AEP Cieneo before

the tender dates. Instead, if AEP Ohio is required tr, divest itselfnf these bonds before tlieir

respective tender dates (f.e., on the date ofcarporaw separation), tk ►.ee bonds would need to be

defeasecl on the coe of corptateseparation at substantiai cost. Dfeasance effoctively results in

6e terrttznat.ion oi°these bonds far eariit;r than their maturity daies, which extend to bstwccn?a3 8

and 2043. Thus, the Company maintains that ffiese bateds, which only tepresent 7% of the

Ccssnpany`s ovt;rall debt wFtti the level shzlraking to 3% a#'.t.^r 22,:0I 4, should remairc )uith AEP Qhia.

Staffs position is that tkte Company has not provided enough €nfe;7atation regordirag the

alleged substantial costs if defeasance is reqEii:rcd. Thus, Staff advocates that the C:onYpan -y

should be required to make a filing "within six nxoaft a£tite cmmpletion of corporate separatiezt,

dem,onstratin.g the substantial negative impact on AEP-C7hio that would be avoided if it desires

not to ^t̂rnnsfer this debt or use i.sctercatnpasiy notes." (Staff Initial Post Ifezfing Dr. at 14).

According to 5ttzff, at that tirne it can evaiu.ate the filing ati€i make a recommendation nal this

issue to the Comruission< (SiaEi•Ex. 108 at 5-6; Ta-. Vcst, XV at 4404-4406).

bi its 4'^rder, at pge 59, the Commission atterapts to resolve this issue as follows:

I)essite the staft"s recotntnendaticsn, the Carnrrtissicn approves .r1Fi"'-
f7FiWs reqtw-sts to retain the, pa}l^tticrn. ^ntrvl bonds contingent Von a
filing with the Commission demonstrating: t(satAEP-Ohio ratepayers have
not and will not incur any ccssts associated with the costs of servicing the
associated debt, Maree spec`tficakiy, AlE~P-C ►Wo ratepayers shall be held
harmless for the cost of the pollution control bonds, as well as any other
generation or 8enerat:asn related debt or inter-company n.otcs retairzed by
AEP-Ohio. t1EP-Ohio shall file such information with the Commission,
in this docket no later than 90 days after tiie issuan.cG of this Order.
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Wlffle the Company appreciates the Commission`s itzitiative to address this iss7ae; the iargugge is

inconsistent with both the relevant record and the current status of these bouds:

As nawd above, Staff`s position in its testirr.nuy, c,ross-exan- unation, and briefs is that the

Company did not provide enough 4nfartnatian ftyr Staff to reconirnend to the Ctiramissirn

Nvhether t€ie PCRB with tender dates after corporate separation should retr,ain with AFP Ohio or

not. As a resralt, Staff recommends that the Company shotild provide more infcsettaa#zon prior to

its forecasted date for corporate separatian. The notion set forth in the Order of requiring tho

Cozrtpaziy to demonstrate that AF-P Ohio ratepayers have not and wdi not incur any costs

associated with the costs of servicing the associated cfieot or holding AEP-Ohio ratepayers

::atrrsless for the oc+st of the subject PCRBsr as well tts any othar $e!zera.tiotx or geazcratioa-telated

debt or in'ter-crampnny notes retained by AiM':PwOhio, is not an tlle record and, thtLs, never

addressed by the parties, At aminianum, the iCctznrmissiop should clarify that the 90-day showing

wocrld be limited to demonstrating that cctstuaners have not and witt ttut incur any additional

costs caused by corporate sepa.rat'son, and that the hold harmless otsiigatacr.u also pertains to

additional costs caused by ccarpoxa.te seMatiost.

`f-he suggestion thatAEP C?hio can attcst that its customers wouid not be affectecf by cLpsc

PCRBs ss neither possible nor consistent wittz basic public ntility financing. Under the stfbjcct

PCRBs, v-iiic?i have tender €iate.s after the forecasted close of corporate separation, AEP Ohio

castorners eukrcntIy liave exposurt to these P(v'R%- at least uzttil their tender dates, which exteri.d

as fax as imoary 1, 2019. Thus, assuming that the Company wotzid tender for the botzds at the

earliest possible date prior to their ntatttrity, t(xe t'ainpany and its customers have exposure tr,

these PCi:•tBs liabilities pregetttiy and into the ftsture until their tender dates. The pajnt, however,

is thnt corporate separataori itsw-Ifwill not cause additional costs to be iracsrrred by AEP Ohio
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iteyond those costs to whieii it is already crsmtrtitter3. tnstead, effectively forcing the AEP Ohio

to cief^ase €&sese PCRBs on the date of corporate separation w'tti cause sigrsit"SC,antiy rno<e:cost to

the Co.mpatty and s`€s custorriers. It is this orwece ,sary tost otherwise caused by language in the

t?rde.F that the Company seec% to. avoid irt its reques-t to either (1) retain these PCR3^3s with. AEF

Ohio and not transfer them to AEP Genco or, alternatively, (2) transfer them to the Cenca as of

their respective tender dates cozasistetit Mth AEP Ohio's cor-porate separation plan.

On r}:heaci.ng the Cor.missior sl;omld mosiify its language to be clear what AEP Ohio is

reqktir'11 to do. Zteause the Commission dt7cs not want to create UI1i3eceSsasy Costs as part of its

corporate separation decision, a d.icect?ve titat would require AEP Ohio to defease the.PCR1Bs at

the closing of oocporate separation is not a viable option. The Commission, thus, has the

following options: (i) It can authorize AE-P Ohio tv .etaixi the I'CF,Bs at OPCo and not tnansfer

then to the uenco, or, afternativelly, (2) it can ag^.thoriza AET, Ohio t4.tratasfer the bonds to AL, P

Ci:ence c€?r.sistent with AEP Ohio's corporate separation plan, which would involve retaining the

PCIR13s at OPCo trntit the respective tender dates, but synthetically transfer those }iaiiilities to

AEP Gertco tivith inter-coxnpauy notcs du:riExg the period Wween cIosiny, of corporate separetion

mid thc bonds' respective tender da€es. Bat€i options are consistmt witb AEP OhZo`s application

in the carparate separation .prr^Ceeding a,4 specificatdy, Condition 3 of its Application (P. 8),

which is intended to addrass tramf:s that could impm s•ubstwitial additi€snal costs on the

ComPany. In adciitiDrs, both optians do not cattse customers to incur, and effectavely hold

ham-Aas-s ccistomets from, any additional costs (t.e., defeasance co4ts) that could arise from

corporate separation.s

s 4n rchsaring, the Comrrtissiok e shouid efioninata the 90-day showing since lf would be tatti3ecessary iteiiher of the
two qtrtions prg5en€ed by the Company is. impleme;nted. A#temaaively, the eVianadoq set farth trcrein si;xouid be
accepted by the Comnussiots as satisfying the 9( ► Qay s3sowing, as ciarit"iea4 Rttciios Modi€W as suggested bp AFY
C1hR¢.
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'I'hese prnvisaons are essentialIy identical to the condifiort accepted by the Cornmission irt

Section V'fII.B of€he Duke Sfipuiation, which states "ttiat cctrrtractual obligatsoru euasing kaefare

the signing ctf the Stipulation Aall Ft pe€mitttt to rentai.n with Duke Energy Ohio without

Commission approval for the rcrrraining period of the wiitract but only to the extent that ass#.trning

or traszsferring such obligations is prohibited bv the terms rsfthe contract ar +'vowd rmit in

substantially in.crzased liabilities for Duke E-nergy Ohio ifDutce Energy Ohio were to transfcr

sttoh s>blsgations to its subsic€ia:y or affiIiate," FirstEnergy receivzc€ similar treatmetzt whotl it

trans#'errea its generation assets. Accordirglv, aptiott 2 above affords ihe Company the same

treatment in its transfer of PCRBs that have tender dates aPcer tho projected ctost of corporate

separation as the Cbsni-ntssitrn has granted other Ohio cEectrtc ut€Iities, incluc€ing as reflected it't

Section Vt€,B of the Duke Stipulation.

?n sucrt, the Commission should reecanslder and modify its tang-r$g,e to eit€ter: (a) grant

the Com.pttny's pritrcary reqtsest to allow the PCRBs with tender dates beyond the corporate

separatfort closing date to be retained by the Company and not tratts&rted to AEP Genco; or (b)

adopt the same approach taken in i.he Duke order and set forth Condition 3 of the Application,

wh.i.o€a allows the Company to t*ffectua#e the transfer of the nCRBs in an orderly fashierzz, Either

crptior, ufiil allow the C'v.rnpatty to a4dress the PCRB issue withttut ibse Company iaas;ursiang

u.nncp-essaq additional costs,

IX. The COmmissian's. MQ^ test caleulatacans underestimated the relative
^^^^^s of the ESP and should be modifiedb

ABP Ohio r,ontcn€1.edg and dempnstrated, that its proposed 13- S€', itxctttding its prir,itrg and aLl

other term7s and condit€ons, is more favorable in the aggregate as compared to the expected

results af ari MRC.?. In its C?gsi;tion and Order (at 70-77), the Commission atso conc€uded,
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proper3y, that the modified IESP is more favorable ixi thm aggrega.te, as r,otnpated to an MRO

a.Itentative. (Section 4928,142, Ohio Rev. Code.) The Commission agreed W:th AEP Ohio's

position that, in order to proM1y conduct the statvtojy test, tlae proposed ^SP must be viewed in

the agt^€egate„ which includes the statutory price test comparison, atber quanti.ftable benefits of

the modified ESP, and a consideration of ncn-qtaaaitifiable ter€efiis of that ESP.

`t'he C:otlamiss#.€rn found that the statutory pcize test favored the modified ESP by M8

million. However, it also founri that other quantifiable costs, including $388 tni4lion associated

vvith the RSR and $8 mi3iion uith the GRFt, favored the MRO alternative. Consequently, the

Comrriesaion ccsnelWed ffiat when those other c}ttantifiahle items that fwvared the MRO were

stibtractad from the $9.8 million ESP price test henefit, there was a net advantage for an MRC? of

approx4ntatety $386 million. (Opinion and Order at'15.)

While the RSR and the inclusion of t:.ovefy of deferred capaeity casts rvitigin th^ RSR

result in the tazostsulastantzal e4sta as.sociatcd with the modified ESP. the t:omrnissioza ccsaxectty

found tha^, „hut for the RSR it would be impossible £'or A.^P-C3hia to completely participa.te in

full energy and capacity basert auctions begintiittg in 3ur!e 1, 201 5." Id. at 76, llie Cumrrriss€ota

concluded that the most significant uf the rmr-quantff'tab,e benefitsof tEae ES:P is that it enables

AEP Qttirs to deliver and price ettergy at market prices in iust uttder two and a half years,

significantly earlier that what would otherwisee occur ander an MRO aptiatz. Id.

The Corrniissian's conclusion that the value of the less readily quantifiah%e^ benefits of ttiz

modified ESP more than offset the appr4xittxatc $386 znittion quantifiable advantage of tlie.MR0

opfion that it Itaci calculated is uiidouhtcrlly correct, FIow;:ver, it is also tht case that the $386

zniE3son c{uarr.tii'iabie advatitage of the MRO that the Opinion and flrdsr catcuiated is substaxs:tialIy

overstated.
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In the Comr€missinn's detertninatson of the quantifiable costs and benefits nfthe ESp the

cost of the RSR is overstated in two wa.ys. First, in the detertz}inaaiara of t.^Ze price benefit of the

modified £3P the Commission orscludea3 that it is apprnpr. iate to cottsider aWy the 24•rnutath

period frorFi June 2013 titrough May 201 i. In order to evaluate the costs and benefits ofttre ESP

in awnsistent manner, the Comniissian shesuYd have Iikewise considered the cost of the RSR

over the same 24-rnonth pe.riod. Instead, when evaitzatiazg the costs of the RSR, the Coatanission

considered the cest of the RSR over the entir-, thuree-ye^ar period of flte modified ESP, starting ifi

June of 2012; a year carfi:.r than the period during vahich the price test was conducted.

Accordingly, the Opinion and Ort{cr erred by evatt:ating the cost of the RSR i.n a znamer

incorzsistent uith how it evaluated the MROfESF price test camponent of the ncrrrcparzson_ If the

erzs,luaticsrx of the impact of the RSR is properly conducted in a rnar?ner cisn.sistent w3th the price

test, dhe $388 niiU csn ccrst of the RSR included in the overall comparSscii is reduced by $1243

rnillion, and, thus, the overall quantifiable gap betweeca ttie modified ESP aaad the MRO

a3tertiatgve is reduced to $266 mzlkion. Below is thc computation of the $120 miIlYon reduction to

the cost of the RSR that ressutts from detertninin ; tho RSR,.'s cost for the 24 rr-icrszth period, 3tuie

2013 tilrot,gh May 2015;

$3.501MWh.''`4$ m:it€icsn.M%-$1tr8M
$1.00lMWh*48 rtxi#lian tuIWfi= $48M
n168M4400AF= $120',vt

T'ne second error results from vatuing fne total RSR. recovery aczrottnt at $508 mitl'zatt.

The $508 million recovery amount is based upon 36 mQnths uftvlSertions, while the RSR will

nWy be recovered over a 33 iwrtth period from Septesnber 20£2 tlircrugh Iviay 2015. The

acfju:stment related to tlze $ 1.00/MWh. dcva:ted towards the capacity case def^.tral niust also bo

considered. After ccaxzsidericag these two factors, the erastof i'ce RSR (wrhetheT calculated crver 24

46

52



ar a6 mqnths},must be reduced by$30 rcxi3lion, Below is the calculation of that $30 million

error:

$3,50/M'6dh*48 million N%1*5l12=$42M
$l.00,,UWh*48 millian .M^ltt^3112412M
$42M-$12M = $30M

If the €'rrs2 error, described above as the .€n:ismatch in periods ('-) yeass vs. 3 years), is

earrected, it would also correct €lxi.s st^cozid errar, axid ztostiaarate, adjustment kvoutd be

necessazy,

In sum, the net ciuantifiable beneft n€m atternativcMR.0, as compared to the rnodiiicd

ESP, before consideration of tho vaiue of the ver,y s►gtiifiaa:nt r,an-quantifiable benefits o€ihe

modified ^SP, when praperly caicuiated, is $266 r7sllim not $3 i;$ mitlian.. In any event, there

is at least a$?Q million oms.taternt;nt afthe net quarttifiabte benefits of the. attertaattve MRO.

X. The Commission should comJidate this ESP.^lprvceedfing with the
capacity pricing proceeding, Case No; 10-2929-El.-UNC# for purposes of
t°^hearing.

AEP Ohio raquests that on rehearing the Cot:mission consolidate tWs ESP 11 proceeding

vMh Case No. 14-2929-EKmU+tC, the Capacit-YIricmg prQceeciiag, for purposes of deciding the

isss,ae^,s raised on rehearing in both cases, on an integrated basis. Thcre are sigrificastt bcne€'zts

that zvould res•uIt ftom such a consolidation azid no dowsrszc#e, A-s;corditzgIy, fiie Commission

should issue a c0t.soIidated rehearit3g decision in both cases.

First, the isstses addressed relatirzg to capacity pri6ng and thC State C:Ompensaticsn

Mechanism, in Case'Jo. 1€}-2W9Y and the integrally Mateci cost-recovery mechanism devised by

the Corzimissicsn in this ESf' II proaeed'ang foc the deferrals that result frorn the Capacity Pricing

and this 'SP 11 pmceeding are best explained, understood, and supported when those issttes are
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considered in aCcsMPcelieusive and integrated enanner. Acc4rc3ingly, cortsolidation of decision

making far th.e t^n'O pro=dings on rehearing would enable tho f::vmmisssctn to expla.in its

decision on these issues in a tl'Cariough and complete manner, and it would avoid the ri: ks that a

piece-meal approach might pose, Because the explanation of the rehearing decisitrr. making

would be more cornpreilensive^ and colzerent, when the decisiam are made on a tonsaliclaW

basis, unc[ezst,atiding tlxe decision making -by th.e parties on reheari.ng and by the Ohio Supreme

Court, on apM.t -- would also be imp_rovcd. In support ot a single final order frarn the

Commission, the .10-2929 recflrd supporting the unclerlxirtnings of the decisia.n relating to

capacity chnea would be avO aln+le along with thc 11-346 record supporting tlae ESP-related

parts of the decisioai. As it s,.artds, partzans of'th.e decision in each reVective case rely on

portions oi'the decision ftom the other case, incliaditig the record. Thus, imzng aurafsecl

decision would improve the aes.ord basis for dte i"mdisag,s in both cases.

Througkt i^rcprcrved exlslawiarD ancl u.nderstati.c€ing of the Commission's c3.ecision-makirig

on relm'sng: the support for that decision making axso., inevitably, would be ntnproved. For

example, in its July 2Oginiort and Order in Case i*t4. 1.G-29.29Y at 22, the Commission found that

it is "neee; sr:ry and appropriate to establish acost-lasecl stat.e coTripensrctIero rrzeelianism for

AEP-Oltfo." The Cort7mission also found tbt It would be appi-opriate tc^ set the price for

capacity c^Arged to CRES providera at the R}.';VI ldvei. However, the Commission also

concluded in 3ts July 2 decision that the ^treeise features of the camperzsati^.-i xnec:haniscrs, in

particular how the difference between Cost and RPM pricing would be recovered, wc:suitt be

addressed in iis ESP 1II decision. And, in its ESP 11 decision, ihe Commission describeci how if

would provide for rwovery of AEP C}hics`s capacity costs not recovered through the IiPlvt price,

In particular, the Commission determined in its A-ugust 8 ESP Ilclecision that cost recovery of
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AEP Ohio`s deferred capaoity costs vto ►dd be accomplish.edy in part, thrnugh the RSR and, in

part, through a nionbypassable charge established at a i.ater date. A consolidated approach for

these cases atk rehearing would advance a thorough explanation and understan.ding, of the

G'ommissivn's deeisi4ns osi these issuest aM wotrld, as a result, reinfDrce the record support for

the Coznmission's decisions.

secarfd, eonsa3idation ot.rehearing decisaon :ntaking will ensure that the procedural

timetiires for consaderatioc3 crfazXy appeals o£'bo^h the capciiy ps'icing dccisiorzs in Case lfw

292ML-i.fNC and related decisior. making in this ESP 11 pxoceeding coincide. That will O€sw

for a trtare efficient an4 logically consiateftt prosecution and cosrsideration. of any appeals.

'Fhird, tlaere is no downside to consolidating the decision making for puiposes- of

reiZearisrg. As noCed above the reheaz"sng process would be made more efficient and logically

mnsisteo.t by c,ansblidatian. In addition, the parties to C...ase fi'o. 3 t1-29?. 9 are awbset of the

parRies to the .^'.SP II proceedir.g; Consequently, there are r^o parties from Case N0. 10-2929-irl.-

tfNC that are not already parties to the ^'>S'.^ If proceeding, and so titere would be ticr inadvertent

or improper addition, of paxties to the ESF II proceeding.

Ln sum, for all of the reasons providcsi above, AEP O?iio requests, md recosnmends, tlmt

the Cnn7niission consolidate Case No. 10-2929-FL«[JNC and this ESP 11 proceeding, far

purposes of its rehearin^ (lecisiu>"makfng in both proceedirgs.
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CONCLUSION

I'or the £mt-egoitxg re'asDns, the Cajiunission should grant rehearing and should reverse and

modify its August 8, 2012 Opinion arA Order as set forth above.
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