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INTRODUCTION

In the decision below, the Commission modified and approved a second Electric Security
Plan (ESP II) for AEP Ohio that provides continued rate stability and certainty for all customers
in the Company’s service territory — both for those who choose not to shop for competitive gen-
eration services and for those who currently shop but may return to the standard service offer
during the term of the plan. The case was litigated by dozens of parties advocating diverse posi-
tions on hundreds of issues. The evidentiary hearing lasted 17 days and produced nearly 5,000
pages of transcripts, as well as several thousand additional pages of exhibits and written testimo-
ny. The Commission made the resulﬁng complex and in‘gerrelated determinations using the sub-
stantial regulatory expertise and oversight to which the Court consistently defers.

Following this Court’s directive from AEP Ohio’s first ESP case, the Commission based
each rate adjustment included in the rate plan on the ESP statute. Notwithstanding the challenge
to the Retail Stability Rider (RSR) mounted by Appellants here (which represent a small fraction
of the active parties below), the RSR is authorized by statute and supported by record-based find-
ings. The Commission found that the RSR promotes competition in AEP Ohio’s service territory,
enables customers to shop for competitive generation service and save money, and facilitates a
transition to full competition in half of the time it would take under the “market rate option” al-
ternative to an ESP — all while preserving frozen base generation rates to customers who can
shop or return to AEP Ohio’s offering during the term of the rate plan. Appellants’ assault on the
RSR and other aspects of the ESP 11 decision should be rejected as improper attempts to second-
guess matters lawfully and reasonably determined by the Commission well within the broad dis-

cretion conferred upon it by the General Assembly.



STATEMENT OF FACTS

I STATUTORY BACKGROUND

Ohio law requires electric distribution utilities (EDUs) like AEP Ohio to “provide con-
sumers, on a comparable and nondiscriminatory basis within its certified territory, a standard
service offer of all competitive retail electric services necessary to maintain essential electric
service to consumers.” R.C. 4928.141(A). Utilities can mg&,t the “standard service offer” (SSO)
requiremem: through either a market-rate offer (MRO) or an electric security plan (ESP).

R.C. 4928.142- 4928.143. If the utility files an ESP, the Commission must find that the ESP “so
approved, including its pricing and all other terms and conditions, including any deferrals and
any future recovery of deferrals, is more favorable in the aggregate as compared to the expected
results that would otherwise apply” under an MRO. R.C. 4928.143(C)(1).

IL PROCEEDINGS BEFORE THE COMMISSION
A. Preliminary Proceedings

AEP Ohio filed an application with the Commission for an SSO with a term from January
1,2012 to May 31, 2014. See AEP Ohio SSO Application (Jan. 27, 2011). While that application
was pending, AEP Ohio and many other entities filed a stipulation replacing AEP Ohio’s earlier
application and proposing a different ESP. See Proposed Stipulation (Sept. 7, 2011). The Com-
mission approved the proposed stipulation, as modified. Op. & Order (Dec. 14, 2011). Two
months later, the Commission reversed its decision. Entry on Rehearing (Feb. 23, 2012).

In response, AEP Ohio filed a modified ESP. See Modified ESP Application (Mar. 30,
20112). Among other things, the modified ESP proposed: (1) raising prices by 2-4% annually; (2)
recovering other costs through riders, including a Retail Stability Rider; and (3) “propos[ing] to
quickly transition AEP Ohio to an energy auction for 100% of SSO load for delivery commenc-
ing January 2015.” /d. at 10, 11, 19. As part of the comprehensive ESP package, AEP Ohio
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agreed “to freeze current non-fuel generation rates until such time as those rates are established
through a competitive bidding process.” Id. at 7. That freeze would “minimize overall rate im-
pacts on individual customers and help stabilize nonfuel generation SSO rates.” Jd. The modified
ESP would govern from June 1, 2012 to May 31, 2015. Id at 2.

B. The Commission’s Approval of a State Compensation Mechanism for “Ca-
pacity” in the Capacity Case

In related proceedings (pending before this Court in Case Nos. 12-2098 and 13-0228), the
Commussion addressed how AEP Ohio would be compensated for providing capacity to “com-
petitive retail electric service” providers (CRES providers). “Capacity” is not electricity but the
ability to generate electricity to meet peaks in demand to ensure reliable electric service. CRES
providers serve retail customers, but they purchase capacity from AEP Ohio. See Capacity Order
(July 2, 2012). In that order, the Commission agreed with AEP Ohio that it was necessary and
appropriate to establish a cost-based state compensation mechanism for capacity. /d at 22. As
the Commission explained, existing auction prices for capacity would be “insufficient to yield
reasonable compensation.” Jd. The Commission, however, decided that having CRES providers
pay only the auction rate would “promote retail electric competition,” and found it necessary to
take “appropriate measures to facilitate this important objective.” Id. The Commission directed
AEP Ohio to collect the auction rate from CRES providers and “defer incurred capacity costs not
recovered from CRES provider billings.” /d. The Commission stated that it would address the
mechanics of the deferral mechanism in AEP Ohio’s ESP. Id. at 23.

C. The Commission’s Modification and Approval of the Amended ESP

The Commission modified and approved the ESP on August 8, 2012. See ESP I7 Order,

FES Appx. 7-92. The primary features of the modified ESP will be briefly described here.



1. The Base Generation Rider

The ESP I Order states that the modified ESP freezes customers’ non-fuel base genera-
tion rates “throughout the term of the ESP.” Id. at 15, FES Appx. 24. The Commission found that
AEP Ohio’s “proposed base generation rates are reasonable,” but “direct[ed] the attorney exam-
iners to establish a new docket * * * establishing a procedural schedule to allow Staff and any
interested party to consider means to mitigate any potential adverse rate impacts for customers
upon rates being set by auction.” Id. at 15-16, FES Appx. 24-25. The Commission “reserve[d]
the right to implement a new base generation rate design on a revenue neutral basis for all cus-
tomer classes at any time during the term of 'ghe modified ESP.” /d. at 16, FES Appx. 25.

2. The Retail Stability Rider

AEP Ohio proposed the RSR as part of the ESP package in order to provide some meas-
ure of financial stability to the Company in exchange for the rate stability and other benefits that
customers will receive under the modified ESP. AEP Ohio witness Powers testified that “the
need for a RSR charge stems largely from the financial harm to AEP Ohio that would otherwise
result from the Modified ESP package as a whole.” AEP Ohio Ex. 101 at 18, Supp. 19. Similar-
ly, AEP Ohio witness Dias explained that without the RSR, AEP Ohio “will be financially
harmed by being forced to adhere to obligations entered into prior to the Commission’s renewed
vigor and expedited focus towards full competition in the near term.” AEP Ohio Ex. 119 at 1.

The Commission modified and approved the RSR. Id at 26-38, FES Appx. 35-47. Pursu-
ant to R.C. 4928.143(B)(2)(d), an ESP may include “terms, conditions, or charges relating to
limitations on customer shopping for retail electric generation * * * as would have the effect of
* stabilizing or providing certainty regarding retail electric service.” R.C. 4928.143(B)(2)(d). The
Commission found the RSR “meets the criteria of Section 4928.143(B)(2)(d), as it promotes sta-

ble retail electric service prices and ensures customer certainty regarding retail electric service.”
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ESP I Order at 31, FES Appx. 40. It found that the RSR “provides rate stability and certainty
through CRES services,” as it allows customers to avoid any “SSO [price] increases through in-
creased shopping opportunities™—i.e., switching to CRES providers—that “will become availa-
ble as a result of the Commission’s decision in the Capacity Case.” Jd,

The Commission emphasized the RSR’s role in ensuring the availability of an SSO. The
SSO rate, “as a result of this RSR, will remain available for all customérsi including those who
are presently shopping, as well as those who may shop in the future.” /d. at 32, FES Appx. 41.
The Commission acknowledged “that the non-bypassable components of the RSR will result in
additional costs to customers,” but concluded that “any costs associated with the RSR are miti-
gated by the stabilized non-fuel generation rates, as well as the guarantee that, in less than three
years, AEP-Ohio will establish its pricing based on energy and capacity auctions.” /d. at 31-32,
FES Appx. 40-41. The Commission also suggested that AEP Ohio should maintain its corporate
headquarters in Ohio “at a minimum, for the entire term of this ESP and the subsequent collec-
tion period associated with the deferral costs included in the RSR.” Jd. at 67, FES Appx. 75.

The Commission then turned to the amount of the RSR. It adopted an $826 million RSR
“benchmark,” which was over $100 million lower than what AEP Ohio had proposed. Id. at 33,
FES Appx. 42. Using a revised revenue benchmark based on a nine percent return on equity, the
Commission found a RSR amount of $508 million to be appropriate. /4. at 34, FES Appx. 43.
Under the RSR, customers would pay a $3.50/MWh monthly charge until May 31, 2014, and
$4/MWh from June 1, 2014 to May 31, 2015, with AEP Ohio “allocat[ing] $1.00 towards AEP-
Ohio’s deferral recovery, pursuant to the Capacity Case.” Id. at 36, FES Appx. 45.

3. Generation Asset Divestiture
The Commission approved AEP Ohio’s transfer of its generating assets to its generation

affiliate, Genco, at book value. Jd. at 57-60, FES Appx. 66-69. It stated that, during the brief
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transition period within the ESP term when Genco is providing generation service to support the
SSO, “it is appropriate and reasonable for certain revenues to pass through” from AEP Ohio to
Genco. /d. at 60, FES Appx. 69. That includes revenues from the RSR “not allocated to recovery
of the deferral,” “revenue equivalent to the capacity charge * * * authorized in [the Capacity Or-
der], generation—based revenues from SSO customers, and revenue for energy sales to shopping
customers.” Id. In other words, because the Genco was “stepping into the shoes” of AEP Ohio
and providing the generation service supporting the ESP, it is appropriate for revenues associated
with the rates approved for generation service to be passed through to the Genco.

LAW AND ARGUMENT
AEP OHIO’S RESPONSE TO APPELLANTS’ PROPOSITIONS OF LAW

Proposition of Law No.I: The Commission’s adoption of a non-bypassable RSR was lawful
and reasonable in all respects. [FES Prop. 11B.1, B.3; OEG Prop. I; IEU Props. IIB.1, B.2,
B.4, B.5,1V, and V; OCC Props. I, HI; Kroger Prop. I}

A. The Commission may authorize a non-bypassable RSR as part of an ESP pursuant
to R.C. 4928.143(B)(2)(d). [FES Prop. ILB.1; OCC Prop. III; IEU Prop. B.1-2]

Under R.C. 4928.143(B)(2)(d), an ESP may include:

Terms. conditions, or charges relating to [1] limitations on customer shopping for
retail electric generation service, [2] bypassability, [3] standby, back-up, or sup-
plemental power service, [4] default service, [S] carrying costs, amortization peri-
ods, and accounting or deferrals, including future recovery of such deferrals, as
would have the effect of stabilizing or providing certainty regarding retail electric
service.

R.C. 4928.143(B)(2)(d) (emphasis added). The Commission properly found that the RSR is au-
thorized under division (B)(2)(d). See ESP II Order at 31-32, FES Appx. 40-41; First Rehearing
Entry at 15-16, FES Appx. 107-108; Second Rehearing Entry at 4-5, FES Appx. 162-163.

1. The RSR is a term, condition, or charge.



The RSR meets the first statutory requirement. It is undisputed that the RSR is a charge.
See, e.g., First Rehearing Entry at 15, FES Appx. 107. And because it enables other parts of the
modified ESP as part of the ESP package, the RSR also is a term and condition.

2. The RSR relates to default service.'

The RSR also meets the second statutory requirement, by providing for a charge related
to default service. As the Commission explained, the RSR “freezes non-fuel generation rates
throughout the term of the ESP, allowing all [SSO] customers to have rate certainty that would
not have occurred absent the RSR.” First Rehearing Entry at 15, FES Appx. 107. Because an
SSO “is the default service plan for AEP-Ohio customers who choose not to shop,” id., the
Commission correctly found that the RSR relates to default service. See also Second Rehearing
Entry at 3, FES Appx. 161.

OCC attempts to limit “default service” to mean POLR service. (OCC Br. at 22; see also
IEU Br. at 27-28.) But that purported limitation is nowhere in R.C. Chapter 4928. An EDU like
AEP Ohio might be the default “provider” of retail electric service if a CRES provider fails to do
so, and POLR charges are related to default service (see id. at 23). But that does not mean that
the term default “service” set forth in R.C. 4928.143(B)(2)(d) is /imited to an EDU’s POLR obli-
gations. To the contrary, R.C. 4928.141 makes clear that the two options for providing default
service are an ESP or an MRO. “Only a standard service offer authorized in accordance with sec-
tion 4928.142 or 4928.143 of the Revised Code, shall serve as the utility’s standard service offer
for the purpose of compliance with this section; and that standard service offer shall serve as the

utility’s default standard service offer for the purpose of section 4928.141 of the Revised Code.”

" The RSR is also authorized under R.C. 4928.143(B)(2)(d) because it is a charge related to by-
passability (see Prop. LA.4, infra, at 11-12) and related to accounting deferrals (see Prop. 1.B,
infra, at 12-19).



R.C. 4928.141 (emphasis added). The Commission has thus held that the “SSO is the default ser-
vice provided by the electric utility and may be provided through either an ESP or an MRO.”
PUCO Case Nos. 12-426-EL-SSO, er al., Op. & Order, 2013 Ohio PUC LEXIS 193, at *48
(Sept. 4, 2013) (emphasis added)

The RSR, as an essential part of AEP Ohio’s ESP, plainly relates to that “default service”
under R.C. 4928.141. This Court has repeatedly held that “due deference should be given to stat-
utory interpretations by an agency that has accumulated substantial expertise and to which the
General Assembly has delegated enforcement responsibility.” Consumers’ Counsel v. Pub. Util.
Comm., 111 Ohio St.3d 300, 2006-Ohio-5789, 9 69, 856 N.E.2d 213. Even if the text of R.C.
4928.141 did not demonstrate that the RSR relates to default service—and it plainly does—the
Court should defer to the Commission’s finding that the RSR relates to default service.

3. The RSR has the effect of stabilizing or providing certainty regarding retail
electric service.

The RSR meets the third componént of division (B)(2)(d) because it has “the effect of
stabilizing or providing certainty regarding retail electric service” in at least four distinct ways.
See ESP II Order at 31-32, FES Appx. 40-41.

First, the Commission correctly determined that the RSR enables AEP Ohio to promote
stable retail electric service prices, finding that the additional cost of the RSR is offset by frozen
base generation rates during the ESP term. /d. at 31, FES Appx. 40. The Commission noted that
the freeze on non-fuel generation rate increases allows current customer rates to remain stable
throughout the modified ESP term. Id. at 31-32, FES Appx. 40-41. This determination was sup-~
ported by ample evidence. (See, e.g., Tr. VI at 1896-99, Supp. 135-138.) FES thus errs in arguing
that the RSR does not provide stability because SSO customers’ rates will increase during the

modified ESP (see FES Br. at 16); FES erroneously attempts to redefine “stability” as “frozen



rates.” But even assuming the RSR itself does not directly maintain rate stability or certainty to
customers (which it does), the ESP statute still encompasses the RSR because it has the effect of
stabilizing and providing certainty by enabling the entire modified ESP package to be imple-
mented. And the entire modified ESP—including its provision for freezing base generation
rates—provides certainty and stability as a whole. Besides, division (B)(2)(d) is not limited to
price stability for retail customers — the statute more broadly requires that a term, condition, or
charge stabilize or provide certainty for retail service. Thus, it enables the Commission to adopt a
charge that promotes stability of service for the Company, even if the RSR did not provide price
stability and certainty to retail customers. The Commission properly found that the RSR “pro-
motes stable retail electric service prices and ensures customer certainty regarding retail electric
service.” ESP Il Order at 31, FES Appx. 40.

Second, the Commission correctly found that the RSR provides rate stability and certain-
ty “through CRES services, which clearly fall under the classification of retail electric service,
by allowing customers the opportunity to mitigate any SSO increases through increased shopping
opportunities that will become available as a result of the Commission’s decision in the Capacity
Case.” (Emphasis added.) £SP II Order at 31, FES Appx. 40. This finding is supported by the
Commission’s coordinated and strategic plan for deciding the ESP II and Capacity cases. Specif-
ically, the Commission indicated thatvthe Capacity Case decision to create a deferral based on
the provision of RPM pricing to CRES providers works in tandem with the £SP 17 decision to
adopt the modified RSR — with the intended result enabling CRES providers to offer RPM-based
generation service, which is “retail electric service” under R.C. 4928.01(A)27), to AEP Ohio’s

customers as a competitive alternative to the SSO. Id. In other words, the RSR’s capacity defer-



ral component directly enables RPM pricing for CRES providers and that, in turn, drives pricing
benefits for customers as an alternative to SSO pricing throughout the entire ESP term.

Third, the Commission correctly found that the RSR enables “the guarantee that, in less
than three years, AEP-Ohio will establish its pricing based on energy and capacity auctions,
which this Commission again maintains is extremely beneficial by providing customers with an
opportunity to pay less for retail electric service than they may be paying today.” Id. at 32, FES
Appx. 41. The RSR is the glue that holds the modified ESP plan together, allowing a faster tran-
sitidn to a fully competitive environment. Appellants all but ignore that long-term benefit.

Fourth, the Commission found that the RSR provides stability and certainty by ensuring
that SSO rates “will remain available for all customers, including those who are presently shop-
ping. as well as those who may shop in the future.” /d. Ensuring continued availability of SSO
rates is a critical element of the stability R.C. 4928.143(B)(2)(d) seeks to achieve. Indeed, the
Commission found that tﬁe certainty of continued availability is “valuable, particularly if an un-
expected, intervening event occurs during the term of the ESP, which could have the effect of
increasing market prices for electricity.” Id. Such ability for all customers within AEP Ohio’s
service territory to return to AEP Ohio’s certain and fixed SSO rates, the Commission found, “is
an extremely beneficial aspect of the RSR and is undoubtedly consistent with legislative intent in
providing that electric security plans may include retail electric service terms, conditions, and
charges that relate to customer stability and certainty.” (Emphasis added.) Id

IEU contends that the Commission’s numerous findings that the RSR promotes rate sta-
bility and certainty are not sufficient under R.C. 4928.143(B)(2)(d) because, in its view, “retail
electric service” as defined in R.C. 4928.01(A)(27) is somehow limited to stabilizing the actual,

physical “supplying or arranging for supply” of electric service. (IEU Br. at 25-27.) It urges that,
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as a result, the only charges that may be authorized are those that “make[] the supply or arrang-
ing for supply of retail electric service more stable or certain.” Jd. IEU misconstrues the defini-
tion set forth in R.C. 4928.012(A)(27) and the scope of charges authorized under R.C.
4928.143(B)(2)(d). To begin with, the entire purpose of division (B)(2)(d) is ESP pricing
(“terms, conditions or charges ...”) and IEU’s interpretation is unreasonably narrow. Moreover,
R.C. 4928.01(A)27) defines “retail electric service” to include “any service involved in supply-
ing or arranging for the supply of electricity to the ultimate consumers in this state, from the
point of generation to the point of consumption.” R.C. 4928.01(A)(27) (emphasis added). That
definition is not limited to only those charges that increase the stability of the actual physical
supply of retail electric service. Such a limitation would be at odds with the fact that the pricing
of retail electric service is a fundamental aspect of service. It likewise would be at odds with
R.C. 4928.143(B)(2)(d)’s origins: That provision was enacted when the Ohio EDUs were near-
ing the end of their “Rate Stabilization Plans” and the General Assembly sought to ensure that
the Commission continued to have authority to stabilize SSO pricing, not increasing the stability
of physical supply.” In any event, pricing is critical to ensuring proper supply. Because pricing is
a fundamental aspect of retail electric service, stabilizing prices to the benefit of consumers and
suppliers is easily encompassed by R.C. 4928.143(B)(2)(d)’s broad text.

4. R.C. 4928.143(B)(2)(d) authorizes a nonbypassable RSR.

* If the General Assembly intended R.C. 4928.143(B)(2)(d) to apply only to charges affecting the
stability of physical supply and not charges increasing price stability, it would have said so. This
Court has explained, “[i]n determining legislative intent it is the duty of this court to give effect
to the words used, not to delete words used or insert words not used.” State ex rel. Celebrezze v.
Bd. of County Comm’rs, 32 Ohio St.3d 24, 27, 512 N.E.2d 332 (1987), quoting Columbus-
Suburban Coach Lines v. Pub. Util. Comm., 20 Ohio St.2d 125, 127, 254 N.E. 2d 8 (1969). That
R.C. 4928.144 is limited to a phase-in of a rate or price that ensures “rate or price stability for
consumers” has no bearing on the scope of charges permitted under R.C. 4928.143(B)(2)(d).

I



IEU argues that the RSR is unreasonable and unlawful because R.C. 4928.143(B)(2)(d)
does not authorize the Commission to create a nonbypassable rider. (IEU Br. at 24-25.) IEU tries
to contrast divisions (B)}(2)(b) and (B)(2)(c), which permit recovery of certain costs and mandate
the use of non-bypassable charges, with division (B)(2)(d), which does not expressly mention
nonbypassable charges. (/d. at 24.) The fact that the statute requires charges approved under
(B)(2)(b) and (c) to be nonbypassable provides no basis for concluding that the Commission
lacks authority to approve a nonbypassable charge under (B)(2)(d). On the contrary, (B)(2)(d)
authorizes the Commission to address “[t}erms, conditions, or charges relating to * * * bypassa-
bility.” The Commission rightly interpreted this language to authorize approval of a component
of an ESP as bypassable or nonbypassable. Second Rehearing Entry at 5, FES Appx. 97.

That has been the Commission’s consistent construction. The Commission adopted a
nonbypassable charge for Duke Energy Ohio (“Duke”) and Dayton Power & Light (“DP&L”) in
their SSO cases. See PUCO Case Nos. 11-3549-EL-SSO er al., Op. & Order, 2011 Ohio PUC
LEXIS 1248 (Nov. 22, 2011); PUCO Case Nos. 12-426-EL-SSO, et al., Op. & Order,

2013 Ohio PUC LEXIS 193 (Sept. 4, 2013). Duke’s stability charge was a “similar construct” to
AEP Ohio’s proposed RSR. (Exelon Ex. 101 at 9, Supp. 117.) Indeed, IEU — the same party
complaining that the nonbypassable RSR charge is unlawful here — supported adoption of the
Duke stipulation that accomplished the same outcome. If Duke’s and DP&L’s nonbypassable
electric charges are lawful, IEU must concede, so too is AEP Ohio’s nonbypassable RSR.

B. The Commission properly authorized recovery of deferred capacity costs through
the RSR. {OEG Prop. 1; OCC Prop. 1; IEU Props. 1L.B.4, 1V]

OEG and IEU challenge AEP Ohio’s collection of a portion of deferred capacity costs
through the RSR, asserting that R.C. Chapter 4928 does not authorize it. (OEG Br. at 12-14; IEU

Br. at 31.) OEG also argues that, although the Commission may have authority to establish an
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RSR, R.C. 4928.143 and 4928.144 do not allow AEP Ohio to use RSR revenues to fund a dis-
count to CRES providers. (OEG Br. at 11-14). OEG further contends that requiring AEP Ohio to
use a portion of RSR revenues to cover deferred capacity costs is unlawful because it forces re-
tail SSO generation service customers to pay AEP Ohio for wholesale capacity costs owed by
CRES providers. (/d. at 11-15.) OCC and IEU contend that using a portion of RSR revenues to
defray capacity cost deferrals unlawfully subsidizes CRES providers, in violation of R.C.
4928.02(H). (OCC Br. at 13; IEU Br. at 32-33.) Finally, OCC claims that, because retail custom-
ers pay for capacity once when they pay for generation service, the RSR requires retail customers
to pay for capacity twice. (OCC Br. at 9-11.) These arguments lack merit.

1. The Commission may authorize the recovery of deferred capacity costs
through the RSR. [OEG Prop. I; IEU Props. 11.B.4, IV]

As noted above, R.C. 4928.143(B)(2)(d) permits establishment of “accounting or defer-
rals” that stabilize or provide certainty for retail electric service. It was thus appropriate for the
Commission to invoke that provision when it required AEP Ohio to dedicate a portion of the
RSR toward recovery of capacity cost deferrals. OEG and IEU nevertheless challenge that prac-
tice, arguing that the deferred capacity costs were not authorized under R.C. Chapter 4928. (OEG
Br. at 12-14; IEU Br. at 31.) But the Commission properly rejected that argument:

Section 4928.143(B)(2)(d), Revised Code, allows for the establishment of terms,

conditions, or charges relating to limitations on customer shopping for retail gen-

eration service, as well as accounting or deferrals, so long as they would have the
effect of stabilizing or providing certainty regarding retail electric service. There-

fore, the inclusion of the deferral, which is justified by Section 4909.15, Revised

Code, within the RSR is permissible by Section 4928.143, Revised Code, as it has

the effect of providing certainty for retail electric service by allowing CRES sup-

pliers to purchase capacity at market prices while allowing AEP-Ohio to continuc

to offer reasonably priced electric service to customers who choose not to shop.

(Emphasis added.) First Rehearing Entry at 17, FES Appx. 109. The Commission’s decision to

create the deferral in its Capacity Order was based on its general accounting authority under R.C.
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4905.13. This Court affirmed a Commission decision to create an accounting deferral under
R.C. 4905.13, for subsequent recovery in retail rates under R.C Chapter 4928, of expenses relat-
ing to charges incurred in connection with FERC’s authority. Ohio Edison in Ohio Consumer;’
Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, 856 N.E.2d 940. The Com-
mission had ample authority to prospectively create the deferral in the Capacity Order and au-
thorize its recovery in the ESP II case. OEG’s contrary arguments are incorrect.

Appellants also overlook the fact that deferral of AEP Ohio’s capacity costs above RPM
1s a benefit to customers designed to increase competition and shopping. ESP /7 Order at 35-36,

- FES Appx. 44-45. Reducing the capacity cost deferrals using a portion of RSR revenues also
benefits customers and promotes rate stability, because collecting a portion of the deferrals
through the RSR defrays a portion of the future rate impact to customers. And the reduction in
deferrals is drawn from revenues that the Company has otherwise been authorized to recover. As
the Commission found, “with $1.00 of the RSR being devoted towards paying back AEP Ohio’s
deferrals, customers will avoid paying high deferral charges for years into the future.” Jd. at 36,
FES Appx. 45. For these reasons, too, the Commission’s authorization of recovery of a portion
of capacity cost deferrals through the RSR is lawful, reasonable, and should be affirmed.’

2. R.C. 4928.144 provides authority for the Commission to implement a phased
recovery of deferred capacity costs.

? Although IEU Prop. IV is presented as a criticism of the Commission’s decision regarding re-
covery of the capacity cost deferral, in substance it amounts to a challenge to the authorization of
the deferral itself. (See IEU Br. at 38-42.) That decision, however, is properly the subject of Case
Nos. 2012-2098, et al., not this case, as IEU apparently recognizes, having made identical argu-
ments regarding the Commission’s authority to create the deferral in its first merit brief in that
case. (Case Nos. 2012-2098, ez a/., IEU Br. at 35-41.) If the Court decides that the Commission’s
decision in the Capacity Case authorizing the deferral is properly a subject of this appeal, AEP
Ohio incorporates by reference the relevant portions of its September 23, 2013 merit brief in
Case Nos. 2012-2098 ef al. (Case Nos. 2012-2098, ef al., AEP Ohio Br. at 29-39.)
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OEG argues that the Commission erred in invoking the phase-in statute, R.C. 4928.144,
when addressing the capacity cost deferrals and permitting phased recovery of a portion of defer-
rals through the RSR. According to OEG, R.C. 4928.143 does not authorize the capacity cost
deferral recovery component of the RSR. (OEG Br. at 14.) Because OEG’s objection proceeds
on the false premise that the RSR is not permitted under R.C. 4928.143, the Commission proper-
ly rejected that objection when it concluded that the RSR is authorized by that provision. See
Prop. LA, supra, at 6-12. In any case, R.C. 4928.144 permits the Commission to provide for
phased in or deferred recovery of rates approved for recovery as part of an ESP. Since the
Commission adopted the RSR as part of the ESP (allocating a portion of the RSR toward recov-
ery of the capacity deferral) and further provided that the portion of the capacity deferral that re-
mains unrecovered at the end of the ESP will be recovered through the RSR, the phased in or
deferred portion of recovery is encompassed by R.C. 4928.144.

3. AEP Ohio may recover a portion of its deferred wholesale capacity costs
through the RSR.

OEG objects to wholesale capacity costs being recovered through the RSR. (OEG Br. at
11-14). That objection is baseless. Although capacity deferrals may relate to a wholesale service,
the deferrals may be recovered through a retail charge adopted in an ESP. R.C. 4928. 141(A) re-
quires an EDU 1o provide an SSO “of all competitive retail eleciric services necessary to main-
tain essential electric service to consumers, including a firm supply of electric generation ser-
vice.” Moreover, R.C. 4928.143(B)(1) provides that “[a]n electric security plan shall include
provisions relating to the supply and pricing of electric generation service.” Given that any
CRES provider that competes with the SSO during the ESP term must rely on AEP Ohio’s ca-
pacity resources, the Commission reasonably chose to ensure the provision of capacity to support

shopping at the same time it addressed the baseline SSO against which CRES providers compete.
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Although capacity is provided to CRES providers in AEP Ohio’s certified territory on a
wholesale basis (and not directly to retail customers), the wholesale provision of capacity service
allows retail customers to shop for generation service. Explaining a benefit of the capacity defer-
ral component of the RSR, the Commission found that the RSR;

provides rate stability and certainty through CRES services, which clearly full

under the classification of retail electric service, by allowing customers the op-

portunity to mitigate any SSO increases through increased shopping opportunities

that will become available as a result of the Commission's decision in the Capaci-

ty Case.

ESP 11 Order at 31, FES Appx. 40. In other words, AEP Ohio’s wholesale capacity charges affect
the pricing of retail services offered by CRES providers. Adopting an RSR charge that promotes
competition by those providers encourages stability and certainty in their continued provision of
competitive retail electric services. That also offers retail consumers rate protection in connec-
tion with the SSC, ensuring that they éan turn to CRES providers as an alternative. Considering
the positive benefits of lower RPM capacity pricing is entirely appropriate under the ESP statute.

The Commission, moreover, properly considered the Company’s revenues from whole-
sale sales to CRES providers when establishing the terms of the ESP. Retail rates routinely re-
flect wholesale charges and costs, whether the rates are established under traditional ratemaking
or the ESP statute’s alternative approach. With respect to traditional ratemaking, wholesale reve-
nues such as off-system sales revenues from generating plants being recovered in rate base are
often credited against the cost of service that would otherwise be collected. Similarly, third-party
revenues associated with transmission services are factored into the net cost of service. On the
side of cost recovery, costs incurred under the authority of FERC must be recognized in retail

rates as a matter of federal law. See e.g., Nantahala Power & Light Co. v. Thornburg, 476 U S.

953, 966 (1986); PJM Interconnection, LLC, 135 FERC §61.022 (2011). In short, ratemaking
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often incorporates both wholesale costs and revenues when setting retail rates associated with
plant in service and expenses used for both wholesale and retail sales.

Likewise, ESPs must address a variety of charges and revenues beyond rates for firm
generation service for non-shopping customers — S‘Ome of which recover wholesale costs or in-
corporate third-party revenues in the charge. These include single-issue distribution charges un-
der division (B)(2)(h); charges for new generation capacity under divisions (B)(2)(b) and
(B)(2)(c) (establishing a revenue requirement that incorporates wholesale revenues and addresses
the fact that any power plant makes wholesale sales); in the modified ESP, the Tran‘smission
Cost Recovery Rider (which incorporates F ERC-approved charges and third-party revenues in
creating retail charges); and the Fuel Adjustment Clause approved under division (B)(2)(a) (in-
corporating the cost of wholesale power purchases and setting the level of the retail charge after
allocating fuel costs to wholesale power transactions).

The RSR itself was based on revenue estimates, including a total non-fuel generation rev-
enue target calculated by crediting wholesale capacity revenues from CRES providers, as well as
an energy credit based on additional wholesale energy sales made from freed-up energy. Incor-
porating wholesale revenues and costs when establishing retail rates is not uncommon or inap-
propriate. Thus, the Commission properly recognized the wholesale capacity revenues AEP Ohio
would collect during the ESP term in connection with the RSR. The net effect of the Commis-
sion’s decision in the Capacity Case is that CRES providers will pay RPM prices for the entire
ESP term (and beyond). That was the default position under the state compensation mechanism
before the Capacity Case Order, and it remains so today going forward. That the capacity defer-
ral component of the RSR originated in the Capacity Case based on the pricing of a wholesale

service in no way undermines the Commission’s Order. As the Commission found, “the RSR
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allows for AEP Ohio to continue to provide certainty and stability for AEP Ohio’s SSO plan
while competitive markets continue to develop as a result of the RPM priced capacity.” £SP /I
Order at 36, FES Appx. 45.

4. The RSR’s deferred capacity cost recovery component does not constitute an
unlawful or unreasonable subsidy.

IEU argues that the RSR is an unlawful and anti-competitive subsidy of the AEP Genco.
(IEU Br. at 32-33.) That is misguided. A cross-subsidy involves either paying for something
without receiving anything in return, or receiving a payment without a corresponding cost. Nei-
ther situation applies to the RSR. ESP [ Order at 37, FES Appx. 46. As the Commission correct-
ly found, IEU and OCC “cannot claim that AEP-Ohio’s generation affiliate is receiving an im-
proper subsidy when in fact, it is only receiving its actual cost of service.” First Rehearing Entry
at 26-27, FES Appx. 118-119. IEU’s contention that the RSR and capacity cost deferral recovery
violate R.C. 4928.02(H) is without merit and should be rejected.

5. OCC’s argument that the RSR requires retail castomers to pay for éapacity

twice conflicts with the Commission’s finding that the RSR benefits all cus-
tomers by stabilizing and providing certainty for retail electric services.

OCC’s contention that the RSR causes customers to pay twice for capacity is misguided.
(OCC Br. at 7-14.) The RSR allows AEP Ohio to maintain adequate financial integrity during
the ESP term, while enabling frozen SSO base generation rates to non-shopping customers and
auction-based capacity prices for CRES providers to the ultimate benefit of shopping customers.
The Commission thus properly found that the “RSR benefits all of AEP-Ohio’s customers, both
shopping and non-shopping in that it allows for the competitive market to continue to develop
and expand while allowing AEP-Ohio to maintain a competitive SSO offer for its non-shopping
customers.” First Rehearing Entry at 20, FES Appx. 112. There is nothing improper about the

Commission’s approval of the RSR (including the capacity deferral) in light of those benefits
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received by all — separate and apart from the capacity purchased by non-shopping customers
through SSO rates. Moreover, OCC’s position ignores that the bulk of the RSR does not relate to
recovery of the capacity deferrals. As the Commission observed, OCC’s criticism “mischarac-
terize[s] the function of the RSR, because, as we emphasized in the Opinion and Order and again
in this Entry, the RSR allows for stability and certainty for AEP Ohio’s non-shopping customer
prices, while the deferral relates to capacity, thereby making it inappropriate to claim customers
are being forced to pay twice for capacity.” /d. at 23, FES Appx. 115. In any case, “[a]ll custom-
ers, residential, commercial, and industrial, and both shopping and non-shopping, benefit from
the RSR, as it encourages competitive offers from CRES providers while maintaining an attrac-
tive SSO price in the event market prices rise.” Jd. at 25, FES Appx. 117. Because all customers
benefit, there was no error in the Commission’s decision to distribute the costs among all cus-
tomers. OCC improperly invites this Court to second-guess Commission determinations that lie
at the core of its competence.

C. The Commission’s determination of the revenue that the RSR will collect is sup-
ported by the record evidence. [FES Prop. II (part 3)]

FES’s attacks on the RSR (at 21-23) rest on mischaracterizations of the record. At the
outset, FES inaccurately describes the decision to incorporate an $826 million revenue target in
developing the RSR as providing “more than [AEP Ohio] requested.” (FES Br. at 21.) Not so. In
fact, the Commission reduced AEP Ohio’s revenue target, adjusting it “downward” over $100
million “to $826 million.” ESP II Order at 33, FES Appx. 41. To the extent the resulting net RSR
revenue exceeds the amount requested with the original ESP proposal, that merely reflects the
substantial and costly modifications to and departures from the ESP originally proposed by the
Company; the original proposed RSR invoked by FES was based on the original, unmodified

ESP proposal. For example, the Commission determined that $0.50 of the $4.00 RSR charge for
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2014-2015 (12.5% of the total charge for that period) “reflects the Commission’s modification to
expedite the timing and percentage of the wholesale energy auction beginning on June 1, 2014.”
Id. at 36, FES Appx. 44. Thus, if the energy auctions had not been accelerated and expanded, the
RSR would have been 12.5% smaller. FES’s statements regarding the proposed and final rider
revenue is nothing more than a misguided “apples to oranges” comparison.

FES also advances the misguided assertion that the revenue target was “arbitrary” be-
cause the Commission chose an amount between the sums recommended by witnesses. (FES Br.
at 21). Public utility companies must be compensated for the costs incurred in providing service,
including the cost of equity commensurate with returns on investments in other gntérprises hav-
ing corresponding risks. See FERC v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944); Blue-
field Water Works & Improvement Co. v. Pub. Serv. Comm'n. of W.Va., 262 U.S. 679, 694
(1923). That return, moreover, should be sufficient to assure confidence in the financial integrity
of the enterprise, so as to maintain its credit and to attract capital. /d. In ratemaking proceedings,
it is not merely common for expert witnesses addressing the required investor return on equity
(ROE) to use a range of reasonable resq]ts rather than pinpoint an exact number; it is a standard
practice. In making a ratemaking decision, however, the Commission uses its discretion to select
a more precise point within the range of reasonable outcomes.* FES’s complaint about the
Commission’s methodology is thus contrived. The Commission expressly found that “all three
experts provide credible methodologies for determining an appropriate ROE,” producing rec-

ommendations ranging from 7% to 11.26%. ESP I Order at 33, FES Appx. 42. The Commission

* In a traditional rate case under R.C. Chapter 4909, for example, the Commission has tremen-
dous discretion under R.C. 4909.15(A)(2) to establish a fair and reasonable rate of return to the
utility within a range of reasonable results.
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was well within its discretion when it used 9%, an approximate midpoint, as a reasonable esti-
mate falling well within the range produced by the evidence.

FES’s related arguments simply ask this Court re;wei gh the evidence. Even though the
Court generally requires only that Commission determinations be supported by some factual
support, see Tongren v. Pub. Util. Comm. 85 Ohio St.3d 87, 89, 1999-Ohio-206, 706 N.E.2d
1253, in this case record support for the Commission’s revenue target of $826 million was am-
ple. The Commission explained that the target was developed based on the projected earnings
needed to produce a reasonable ROE. A detailed table of record-based assumptions and calcula-
tions used to develop the RSR revenue target was listed in the decision. ESP 1T Order at 35, FES
Appx. 44. The table reflected the major categories of revenue to be received by AEP Ohio during
each annual period in the ESP term, including retail non-fuel revenues, CRES capacity revenues,
and a credit for revenue associated with shopped load. /d. Each of those revenue calculations was
discussed in testimony and subject to cross examination. The main discretionary component re-
lated to establishing the reasonable ROE figure, which was determined in a manner consistent
with Hope and Bluefield.

The Commission explained that, “in determining an appropriate quantification for the
RSR.” it would target only such revenue as is necessary to “ensure AEP Ohio has sufficient capi-
tal while maintaining its frozen base generation rates.” Id. at 33, FES Appx. 42. The Commis-
sion’s findings are well supported. AEP Ohio witnesses Allen and Dr. Avera testified that the
Company would face significant adverse financial impacts without the RSR; even with the pro-
posed revenue target, AEP Ohio would only experience an ROE in 2013 of only 7.5%, which
falls below the zone of reasonableness to attract investors. (AEP Ohio Ex. 150 at 6-7, Supp. 108-

109; AEP Ohio Ex. 151 at 4-5, 9, Supp. 112-114.) And RESA — the group generally representing
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CRES providers (such as FES) below - supported using projected earnings to avoid confiscatory
rates (if there was to be an RSR of any sort). ESP I Order at 30, FES Appx. 39; RESA Br. at 14-
16, Supp. 161-163.) As other parties (including CRES providers other than FES) recognized, us-
ing projected earnings to set rates is a reasonable, common approach and was a permissible, ap-
propriate method for the Commission to develop a revenue target in adopting the RSR.’

FES attempts to second-guess the Commission’s findings by emphasizing irrelevant evi-
dence that the Commission chose not to invoke. Specifically, FES points to financial information
for past periods that relates to larger financial results covering multiple AEP operating compa-
nies, or to the larger holding company as a whole. (FES Br. at 23.) Far from being required to
rely on that information, the Commission may well be prohibited from using that type of affiliate
or holding-company data when evaluating earnings under the ESP statute; the Commission can-
not offer inadequate compensation simply because other companies earn income elsewhere. See
R.C. 4928.143(F). The only financial figure cited by FES that actually relates to AEP Ohio’s
earnings is a net income figure for the first quarter of 2012. But that isolated, 3-month period is
neither meaningful nor predictive of future financial results during the ESP term. At bottom, FES
asks this Court to improperly substitute its predictive judgment for that of the expert agency.

Finally, FES argues that AEP Ohio should be required to receive only market rates and
not cost-based rates. Without supporting citation, it asserts that “Ohio law mandates” AEP Ohio
to collect market competitive rates; any rate exceeding a market price, FES claims, “necessarily

exploits consumers.” (FES Br. at 23.) FES’s rhetoric simply ignores the controlling statute —

> That inquiry stands in contrast to how the Commission must determine whether earnings are
“significantly in excess” of the earnings by reasonably comparable companies under R.C.
4928.143(F). In calculating that threshold, the Commission must look at the returns earned by
companies other than AEP Ohio. See Prop. VI, infra, at 42-45.
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R.C. 4928.143(B)(2)(d) — which provides ample authority to adopt the RSR and the Commission
appropriately made the supporting factual findings under that statute based on the record.

FES undoubtedly disagrees with the Commission’s assessment. But this Court defers to
the Commission in areas involving its special expertise. See, e.g., Tongren v. Pub. Util. Comm.,
85 Ohio St.3d 87, 89, 1999-Ohio-206, 706 N.E.2d 1255. This Court defers to the Commission’s
selection of one of multiple defensible methodologies or formulas. Ohio Edison Co. v. Pub. Util,
Comm., 173 Ohio St. 478, 483-84, 184 N.E.2d 70 (1962). And deference is particularly appropri-
ate Where, as here, the case involves the Commission’s judgments regarding matters within its
expertise and discretion. Rural Cellular Ass’n v. FCC, 588 F.3d 1095, 1105 (D.C. Cir. 2009).
The Commission’s development of the RSR revenue target via a projected earnings approach
based on record evidence is a reasonable and lawful method for applying division (B)(2)(d).

D. The Commission’s design of the RSR neither mismatches revenue recovery with
costs nor creates improper subsidies among customers. [Kroger Prop. 1]

Kroger contends that the RSR should be structured as a demand-based (kW) charge for
demand-billed customers, rather than an energy-used (kWh) charge. (Kroger Br. at 7-8.) Kroger
asserts that assigning RSR revenue responsibility based on the customer’s peak demand would
be more equitable than using the amount of energy consumed by the customer. (/d.) Otherwise,
Kroger argues, customers with high load factors (customers with relatively high kW demand rel-
ative to the amount of energy (kWh) they consume) will subsidize customers with low load fac-
tors. (/d. at 8.)

The Commission considered Kroger’s position, but determined that it would unduly bur-
den smaller and lower load factor commercial and industrial customers. “We believe the Opinion
and Order struck the appropriate balance through recovery per kWh by customer class,” the

Commission explained, “as it spreads costs associated with the RSR charge among all customers,
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as all customers ultimately benefit from its design.” First Rehearing Entry at 25-26, FES Appx
117-118. Kroger points to nothing that compels the Commission to adopt its contrary approach.
To the contrary, this Court has frequently explained that decisions about how rates are designed
~ including which customers pay and under what circumstances — are within the Commission’s
“unique rate-design expertise.” Green Cove Resort Owners’ Ass 'n. v. Pub. Util. Comm., 103
Ohio 5t.3d 125, 2004-Ohio-4774, 814 N.E.2d 829, 1 1; see also, e. g, Codalition for Util. Reform
v. Pub. Util. Comm., 67 Ohio St.3d 531, 533, 1993-Ohio-78, 620 N.E.2d 832; Consumers’ Coun-
sel v. Pub. Util. Comm., 32 Ohio St.3d 263, 268, 513 N.E.2d 243 (1987). Kroger’s arguments
about the nuances of this rate design implicate judgments about the fairness of each customer
class’s share of the RSR revenue target. Such issues are plainly dedicated to the Commission’s
discretion.

Proposition of Law No.Il: The frozen SSO rates established in the ESP I Order do not dis-
criminate against non-shopping customers. [OCC Prop. I; IEU Prop. V]

The modified ESP freezes base generation SSO rates at the levels in effect at the end of
the prior ESP. The Commission found this rate freeze benefits customers by ensuring that stable
and reasonably priced default generation services remain available to all customers throughout
the new ESP’s term. First Rehearing Entry at 33, FES Appx. 125. IEU and OCC contend that the
frozen base generation rates discriminate against non-shopping customers because they pay AEP
Ohio higher rates for retail base generation service than AEP Ohio collects as compensation for

wholesale capacity service provided to CRES providers. (IEU Br. at 42-45; OCC Br. at 12-13).°

‘IEU requests that the Court remedy the alleged discrimination by ordering the Commission to
take that difference and offset it against capacity cost deferrals that result from the state compen-
sation mechanism. But IEU did not raise either the discrimination or the “offset” arguments in its
application for rehearing. OCC did raise a discrimination argument similar to what IEU has ad-
vanced in its Proposition of Law No. V; however, OCC did not contend that the Commission
should take the difference between the frozen base generation SSO rates and the amounts col-
lected for wholesale capacity service and offset that difference against accumulated capacity cost
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Those arguments are meritless. It is well established that Ohio law “does not prohibit rate
discrimination per se; rather, it prohibits charging different rates when the utility is performing *
* * a like and contemporaneous service under substantially the same circumstances and condi-
tions.” Ohio Consumers’ Counsel v. Pub. Util. Comm., 109 Ohio St.3d 328, 2006-Ohio-2110,
847 N.E.2d 1184, § 23 (quotation marks omitted); R.C. 4905.33. If, however, “the utility services
rendered to customers are different or if they are rendered under different circumstances or con-
ditions, differences in the prices charged and collected are not proscribed by R.C. 4905.33.”
Weiss v. Pub. Util. Comm., 90 Ohio St.3d 15, 16, ZOOO—Ohio-S, 734 NE 2d 775. Similarly, while
R.C. 4905.35 prohibits a utility from making or giving an “undue or unreasonable” preference or
advantage, or from imposing an “undue or unreasonable” prejudice or disadvantage, it “does not
prohibit all preferences, advantages, prejudices, or disadvantages—only those that are undue or
unreasonable.” /d at 15-17.

The Commission reasonably found that both the services rendered and the customers who
receive the services are different. First Rehearing Entry at 33, FES Appx. 125. AEP Ohio sup-
plies CRES providers with capacity in a wholesale transaction so that CRES providers may serve
customers. It provides SSO base generation service to non-shopping, retail customers in a retail
transaction that en;:ompasses more than capacity. The two different services are rendered under
different circumstances and conditions (to CRES providers for resale and to non-shopping cus-
tomers as one rate component within the ESP package). In electricity markets, as in 0thefs,
wholesale and retail rates are rarely the same. Appellants do not explain why it is unjust or un-

reasonable for that to be the case here.

deferrals. Rather, OCC contended that the Commission should have reduced base generation
SSO0 rates. (OCC/APJN AFR at 27-32 (Sept. 7, 2012), Supp. 170-175.) So, as there is no aspect
of any party’s application for rehearing that advanced the “offsetting” argument that IEU has in-
cluded in its Proposition of Law No. V, the Court should reject it as waived. See R.C. 4903.13.
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Proposition of Law No.IV: The Commission’s ESP II Order did not improperly approve
recovery of generation transition revenue or its equivalent. [IEU Prop. I1I; FES Prop.
11.B.2; OCC Prop. 11}

IEU, OCC, and FES claim that the Commission improperly allowed the Company to re-
cover “transition costs” that should have been collected previously when the General Assembly
first ordered electric deregulation. But that contention rests on the faulty premise that the Com-
mission’s decisions in the case below grant AEP Ohio the right to collect “transition charges” as
contemplated under R.C. 4928.38 and 4928.31 and defined by R.C. 4928.40.

Generation “transition” charges are a statutorily-defined cost recovery mechanism for
otherwise stranded gencration investment that was to be recovered through retail gencration
charges. See R.C. 4928.40. Under SB 3, utilities were given an opportunity to recover those in-
vestments through retail rates that could include the amount of generation investment that would
be unrecoverable in a competitive market. The Commission determined whether such invest-
ments would be stranded under SB 3 based on an analysis of 2000-vintage information by com-
paring whether the net book value for generation assets exceeded the long-term market value of
the assets (using projected market price estimates for electricity). Those issues were addressed in
a prior case, where AEP Ohio agreed not to pursue recovery of stranded generation investment
through retail generation transition charges. (See IEU Ex. 124 at Ex. JEH-2, Supp. 119-130.)

The Commission’s decision here does not implicate transition charges. Rather, it incor-
porates a two-tiered wholesale capacity pricing mechanism under which AEP Ohio recovers the
costs of providing capacity to CRES providers in part through the price they pay and in part
through the capacity deferral component of the RSR. That two-tiered mechanism has nothing to
do with refail generation transition charges that were applicable only to a specific and limited

time-period (2001-2005); and it has nothing to do with costs stranded by the 2001-2005 transi-
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tion at all. See R.C. 4928.40. Appellants’ attempt to conflate retail generation transition charges
with wholesale capacity prices should be rejected.” As the Commission explained when rejecting
Appellants’ improper effort to conflate current capacity costs with legacy R.C. 4928.40 “transi-
tion costs™:

[W]e reject the claim that the RSR allows for the collection of inappropriate tran-
sition revenues or stranded costs that should have been collected prior to Decem-
ber 2010 pursuant to Senate Bill 3, as AEP-Ohio does not argue its ETP did not
provide sufficient revenues, and, in light of events that occurred after the ETP
proceedings, including AEP-Ohio’s status as an FRR entity, AEP-Ohio is able to
recover its actual costs of capacity, pursuant to our decision in the Capacity Case.
Therefore, anything over RPM auction capacity prices cannot be labeled as transi-
tion costs or stranded costs.

ESP II Order at 32, FES Appx. 41.% AEP Ohio is seeKing actual costs of capacity, not legacy
generation costs. This factual finding is supported by the evidence and should be affirmed.
Proposition of Law No.V: The Commission’s ESP Il Order properly approved AEP Ohio’s
transfer of its generating assets at book value to Genco, subject to approval of the corpo-

rate separation plan, and did not create any improper subsidies when it allowed certain
revenues to pass-through AEP Ohio to Genco. [FES Prop. IV; IEU Prop. V1]

The Commission carefully addressed how certain elements of the generation asset divest-
iture and the agreement between AEP Ohio and Genco will affect SSO rates under the modified
ESP. ESP II Order at 57-60, FES Appx. 66-69; First Rehearing Entry at 61-65, FES Appx. 153-
157.The Commission acknowledged that the Company intended to transfer its generation assets
to Genco at net book value and found: (O ;‘that, subject to our approval of the corporate separa-
tion plan [in Case No. 12-1126-EL-UNC], the electric distribution utility should divest its gener-

ation assets from its noncompetitive electric distribution utility assets by transfer to its separate

"The Company presented an exhaustive refutation of this argument in its Initial Post Hearing
Brief filed with the Commission on June 29, 2012 at 63-78 (Supp. 143-158).

% SB 221 “addressed several areas of concern with electric markets,” including the establishment
of “new standards to govern generation rates.” In re Columbus S. Power Co., 128 Ohio St. 3d
512, 2011-Ohio-1788, 947 N.E.2d 655, ¢ 5 (citing R.C. 4928.141-.144).
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competitive retail generation subsidiary, [Genco], as represented in this modified ESP” ESP 1]
Order at 59, FES Appx. 68; and (2) that “it is reasonable and appropriate for certain revenues to
pass-through AEP-Ohio to [Genco].” /d. at 60, FES Appx. 69. These two limited findings were
made in the context of the ESP II case because structural legal separation (i.e., generation di-
vestiture) is a critical and necessary prerequisite for the modified ESP to transition toward and
implement an auction-based SSO.

A. IEU’s arguments regarding the Commission’s conditional approval of the asset

transfer, subject to its decision in the Corporate Separation docket, are the subject
of a separate appeal and are not properly before the Court in this case.

IEU contends that the Commission’s conditional approval of the asset divestiture is un-
lawful because: (1) the Company did not seek approval of the transfer in its ESP Il application
(IEU Br. at 47); (2) it was beyond the authority of the Commission to approve the transfer (id. at
48); (3) the Commission failed to apply state energy policy (id.); and (4) the order does not con-
tain any of the findings necessary to approve the transfer of assets. (/d.) IEU characterizes the
Commission’s approval for AEP Ohio to transfer its generation assets to Genco at net book value
as an elaborate “shell game” that both violates Ohio law and the Commission’s rules and yields
unlawful subsidies to Genco. (IEU Br. at 45-49.) IEU’s arguments are not proper here. The
Commuission explicitly conditioned its approval of the asset transfer on its decisioﬁ in the Corpo-
rate Separation Case, where it concluded that the Company should transfer its generation assets
at net book value. See Corporate Separation Case, Finding and Order at 22 (Oct. 17, 2012) (em-
phasis added). Moreover, the Commission addressed IEU’s other arguments in Corporate Sepa-
ration Case Ordér; its decision is based on the record developed in that docket and is the subject
of a separate appeal in this Court as No. 2013-1014.

B. The Commission’s decision to permit certain revenues to pass through AEP Ohio to
AEP Genco after corporate separation is lawful.
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The Commission determined that certain generation-related revenues should pass through
AEP Ohio to Genco after corporate separation is effective, finding that “the revenues AEP-Ohio
receives * * * from the RSR which are not allocated to recovery of the deferral, revenue equiva-
lent to the capacity charge [] authorized in [the Capacity Case], generation-based revenues from
SSO customers, and revenue for energy sales to shopping customers, should flow to Gen-
Resources.” ESP II Order at 60, FES Appx. 69; see also First Rehearing Entry at 65, FES Appx.
157. FES argues that the decision is unlawful because AEP Ohio has not shown that the costs of
its purchased power and capacity from Genco are prudently incurred. According to FES, the de-
cision allows AEP Ohio to pass numerous above-market revenue streams to its competitive affil-
iate, producing an unlawful subsidy to its affiliate. (FES Br. at 29-33.) IEU echoes that crosé-
subsidy claim. (IEU Br. at 49.)

The objection is meritless. AEP Ohio will pass through generation-related revenues to
Genco for providing capacity and/or energy for the SSO load. AEP Ohio will pay Genco the
non-fuel generation charges billed to AEP Ohio’s SSO customers under applicable retail rate
schedules, as well as Genco’s actual fuel costs. (AEP Ohio Ex. 103 at 7, Supp. 40.) AEP Ohio
will also reimburse Genco, on a dollar-for-dollar basis, for any transmission, ancillary, and/or
other service charges that Genco may be billed by PIM in connection with the SSO contract.
([ci) In addition, as it stands now, AEP Ohio will pay $188.88/MW-day to Genco for providing -
capacity to support shopping load of CRES customers. (/d.) Energy costs displaced by the auc-
tion would get adjusted out from the fuel adjustment charge, and AEP Ohio would not pay Gen-
co for any energy supplied by the auction; Genco would receive SSO base rate revenue and fuel
and adjustment charge revenue (excluding the costs/revenues related to the energy auction). Any

revenues related to moving to a competitive generation market in Chio, such as the non-deferral
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portion of the Retail Stability Rider, will also be remitted to AEP Genco as compensation for the
fulfillment of its obligations. (/d. at 8, Supp. 41; Tr. Il at 519, 614, Supp.132-133.)

"These payments are plainly not impermissible cross subsidies. The Commission has scru-
tinized functional separation for AEP Ohio at every step of the process during the past 12 years,
and AEP Ohio remains a vertically-integrated utility. For part of the ESP term, AEP Ohio will
(according to plan) be legally separated but remain obligated to provide SSO service at the
agreed rates for the entire ESP term. After separation, Genco will be obligated to support SSO
service through the provision of adequate capacity and energy. It is thus only appropriate’that
Genco receives the same generation revenue streams agreed to by AEP Ohio for doing so. There
1s, moreover, a power supply agreement between AEP Ohio and Genco addressing this arrange-
ment pending before the FERC.? FES and IEU fail to acknowledge these key points. Nor do they
accept the fact that AEP Ohio could not complete corporate separation by transferring these gen-
eration assets to its affiliate without also transferring the associated revenues. Although FES and
IEU couch their objections in terms of a purportedly unlawful subsidy, in reality their attack is
directed at AEP Ohio’s and Genco’s corporate separation. Their attempts should be rejected.

Proposition of Law No.VI: The Commission’s approval of the GRR and PTR was lawful
and reasonable. [FES Prop. HI; IEU Prop. ILB.1, B.3]

IEU and FES also challenge the Commission’s approval of the Pool Termination Rider
(PTR) ;md Generation Recovery Rider (GRR). Their arguments are premature and unfounded.
Arguments about the GRR and PTR are decidedly urnripe because neither results in any current
charge, and 1t is far from clear that either will do so in the future. Both the GRR and the PTR are
zero-based “placeholder” riders that provide AEP Ohio with no current recovery. Indeed, the

GRR would, at most, allow AEP to recover the costs of building a new facility found necessary

® AEP Generation Resources, Inc., FERC No. ER13-232-000.
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by the Commission. But the Commission has yet to even find a need for a facility; FES asks the
Court to limit the Commission’s discretion in the area before there is even an approved project.
First Rehearing Entry at 8, FES Appx. 100. Any future allowance by the Commission to recover
a charge under either rider will involve a separate final order that may be reviewed by this Court.
Appellants’ challenges are thus not ripe. See Constellation NewEnergy, Inc. v. Pub. Util. Comm.,
2004-Ohio-6767, 104 Ohio St. 3d 530, 820 N.E.2d 885, 9 36-40.

On the merits, IEU argues that the PTR does not satisfy the requirements of R.C.
4928.143(B)(2)(d), and that the Commission lacked record support for its findings. (JEU Br. at
29-30.) But R.C. 4928.143(B)(2)(d) allows an ESP to include “[t]erms, conditions, or charges”
that “have the effect of stabilizing or providing certainty regarding retail electric service.” The
Commission found that, as a prerequisite to full structural corporate separation, “termination of
the Pool Agreement is key to the establishment of effective competition” envisioned by R.C.
4928.143(B)(2)(d). First Rehearing Entry 60, FES Appx. 152. And the Commission found that,
absent the PTR, AEP Ohio faces a threat of “forgone revenue associated with the termination of
the Pool Agreement.” Id. at 58, FES Appx. 150. The Commission thus reasonably allowed AEP
Ohio the possibility to pursue recovery in another docket ifit could “demonstrate that the Pool
Agreement benefitted Ohio ratepayers over the long-term, any PTR costs and/or revenues were
allocated to Ohio ratepayers, and that any costs were prudently incurred and reasonable.” Id.
There is nothing unlawful about opening a docket to consider that possibility.

FES argues that the Commission did not have authority to approve the GRR. (FES Br. at
23-28.) According to FES, the GRR is prohibited by R.C. 4928.64(E). a provision addressing
renewable and alternative generation resources. (Id. at 24-26.) But FES overlooks R.C.

4928.143(B)(2)(c), which expressly allows the “establishment of a nonbypassable surcharge for
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the life of an electric generating facility that is owned or operated by the electric distribution util-
ity.” As the Commission explained, that provision “permit{s] a reasonable allowance for con-
étruction of an electric generating facility anid the establishment of a non-bypassable surcharge,
for the life of the facility where the electric utility owns or operates the generation facility and
sourced the facility through a competitive bid process.” ESP II Order at 22, FES Appx. 31. It
makes no sense to contend, as FES does, that the Commission has authority to approve the addi-
tion of generation but then argue that, because there are other issues related to compliance with
renewable goals, the Commission is barred from exercising its power to approve any new pro-
Jects (including projects that could have environmental benefits).

FES also argues that the GRR does not meet the requirements of R.C. 4928.143(B)(2)(c)
because the Commission did not determine the need for the facility at this time. (FES Br. at 27-
28.) But that ignores the Commission Order. The Commission has broad discretion to manage its
dockets and avoid undue delay and duplication of effort. Duff'v. Pub. Util. Comm., 56 Ohio St.
2d 367, 379, 384 N.E.2d 264 (1978); Toledo Codlition for Safe Energy v. Pub. Util. Comm., 69
Ohio St. 2d, 559, 560, 433 N.E.2d 212 (1982). Exercising that discretion, the Commission ad-
dressed whether a GRR would be proper under the term of the modified ESP if AEP Ohio could
establish its right to recovery at a later date in this docket, and it explained the efficiency of de-
ciding the need for the facility in the separate docket. ESP /7 Order at 24, FES Appx. 33. There
was no abuse of discretion.

Proposition of Law No.VIH: The Comumission properly concluded that the modified ESP is

more favorable in the aggregate than the expected results of an MRO. [FES Prop. I; IEU
Prop. 1}

The Commission concluded, correctly, that the modified ESP is more favorable in the

aggregate than the MRO alternative. ESP I Order at 70-77, FES Appx. 79-86; First Rehearing
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Entry at 6-14, FES Appx. 98-106. The Commission determined that, in conducting that statutory
test, the ESP must be viewed in the aggregate, including a comparison of prices and a considera-
tion of both quantifiable and non-quantifiable benefits, /d. The Commission’s approach was con-
sistent with this Court’s precedent, which has recognized that the ESP/MRO test “does not bind
the commission to a strict price comparison. On the contrary, in evaluating the favorability of a
plan, the statute instructs the commission to consider *‘pricing and all other terms and condi-
tions.”” In re Columbus S. Power Co., 128 Ohio St.3d 402, 2011-Ohio-958, 945 N.E.2d 501,

9 27. Multiple intervenors acknowledged that the Commission has broad discretion in conducting
this test. (See, ¢.g., Oral Argument Tr. at 117-118 (counsel for OCC and IEU). Supp. 140-141;
OMAEG/OHA Joint AFR at 9 (Sept. 7, 2012), Supp. 167.) FES and IEU nonetheless challenge
the manner in which the Commission conducted the ESP/MRO test. Their criticisms lack merit.

A. The Commission’s ESP/MRO findings were based on the record.

FES and IEU urge that the Commission’s ESP/MRO test was not supported by record
evidence. While conceding that the Commission is empowered to review an ESP plan “in the
aggregate,” FES contends that there is no “tangible” support in the record for the Commission’s
conclusion that the ESP’s non-quantitative benefits outweigh its costs. (FES Br. at 8.) IEU, rely-
ing on R.C. 4903.09’s requirement that the Commission issue findings of fact, makes a similar
complaint and even suggests that there is “no value” whatsoever in the “so-called non-quantified
benefits of the ESP.” (IEU Br. at 14.)

Those arguments are factually and legally erroneous. The Commission’s Order is replete
with references to the voluminous record of testimony and exhibits presented during the hearing.
For example, the Commission cited AEP Ohio witness Thomas's evaluation of the criteria com-
prising the statutory test. ESP /7 Order at 70-71, FES Appx. 79-80 (citing AEP Ohio Ex. 114).

Other AEP witnesses discussed details of the modified ESP’s key elements and benefits. (AEP
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Ohio Ex. 114, Ex. LJT-1 at 1, Supp. 99.) For example, AEP witnesses Powers and Nelson ex-
plained the non-quantifiable benefits associated with the delivery and pricing of generation ser-
vices at market prices far sooner than would occur under an MRO. (/d.; see also AEP Ohio Exs.
101, Supp. 1-31, & 103, Supp. 32-68.) And Company witness Kirkpatrick focused on the non-
quantifiable benefits associated with the modified ESP’s distribution-related riders. (AEP Ohio
Ex. 110, Supp.69-94.)

The Commission also cited the testimony of other parties” witnesses addressing the statu-
tory test. £SP I Order at 72, FES Appx. 81 (citing OCC Ex. 114, DER Ex. 102, IEU Ex. 125,
FES Ex. 104, and Staff Ex. 110); see also, e.g., id. at 42-46, FES Appx. 51-_55 (citing the testi-
mony of AEP Ohio witness Kirkpatrick, Staff, and others detailing the reliability improvements
anticipated to flow from programs made possible by distribution-related riders). And other inter-
venors acknowledged that the ESP’s expedient transition to market may indeed be a qualitative
benefit. See First Rehearing Entry at 10, FES Appx. 102 (referring to OCC/APIN). Contrary to
FES’s and IEU’s suggestion that the Commission’s ESP/MRO test lacks record support, the
Commission’s findings are amply supported by the manifest weight of the record.

B. The Commission properly concluded that the non-quantifiable benefits of the modi-
fied ESP outweigh the quantifiable costs.

FES also challenges the validity of three non-quantifiable benefits of the modified ESP:
(1) the availability of certain distribution riders; (2) AEP Ohio’s faster transition to market; and
(3) AEP Ohio’s financial stability. (FES Br. at 10-15.) FES wrongly contends that none of those
qualifies as non-quantitative benefits of the ESP, and that “none would overcome a quantitative
differential of at least $386 million.” (Jd. at 9-10.) In fact, as discussed below. the Commission
overstated the net quantifiable benefits of the MRO by at least $100 million by mismatching du-

rations, so FES’s $386 million figure overstates the hurdle. But the non-quantifiable benefits are
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sufficient to overcome even that hurdle. FES can contend otherwise only by improperly dis-
counting the significance of the benefits the Commission identified.

1. The Commission properly concluded that an accelerated transition to market
is among the most significant, non-quantifiable benefits of the modified ESP.

FES belittles the obvious benefit of a faster transition to the competitive market under the
modified ESP as a mere “illusion.” (See FES Br. at 11-14.) That dismissive assessment does not
survive scrutiny and, in any event, cannot overcome the Commission’s explicit record-based
findings. As the Commission noted in its ES§P I/ Order, “[e]ven JEU concedes that the objective
of accelerating the competitive bid process is a benefit to the public.” ESP I] Order at 11, FES
Appx. 20 (citing Oral Argument Tr. at 46). Indeed, a clear benefit of the modified ESP is that it
will allow AEP Ohio to achieve a fully competitive SSO format in under three years. That is less
than half the minimum amount of time it would take the Company to do so under the alternative
MRO route, which would require 6-10 years. See R.C. 4928.142(D)-(E). The auctions enabled
by the modified ESP thus clearly are both beneficial and pro-competitive. “[TThe decision to
move towards competitive market pricing is voluntary under the [SSO] statute,” the Commission
explained. ESP I Order at 76, FES Appx. 85. Consequently, if the modified ESP were with-
drawn or replaced with én MRO, “there is no doubt that AEP-Ohio would not be fully engaged
in the competitive market place by June 1, 2015.” The Commission thus found that the ESP “is
extremely beneficial by providing customers with an opportunity to pay less for retail electric
service than they may be paying today.” Id. at 32, FES Appx. 41. While the substantial customer
savings anticipated as a result of the ESP’s quick transition to a fully competitive market cannot
be quantified, the Commission correctly assigned significant qualitative value to this feature.

FES’s effort to devalue the accelerated transition to market rates rests on an effort to re-

quire a purely quantitative rationale for decisions that inherently involve qualitative judgments—
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judgments ordinarily left to the Commission’s sound discretion. As the Commission properly
found, “the fact that AEP-Ohio will be delivering and pricing energy at market prices in two and
a half years is an invaluable benefit of this ESP, and it will create a robust marketplace for con-
sumers.” First Rehearing Entry at 11, FES Appx. 103. It concluded:

In approving the modified ESP, we struck a balance that guarantees reasonably

priced electricity while allowing the markets to develop and customers to see fu-

ture opportunities to lower their electric costs. The General Assembly has vested

the Commission with discretion to make these types of decisions by allowing us

to view the entire picture, in the aggregate, as to what the effects of the modified

ESP would be, going beyond just the dollars and cents aspect of it. While parties

may disagree with the Commission’s policy decisions, there is no doubt that we

have discretion to arrive at our conclusion that the modified ESP is more favora-

ble than the results that would otherwise apply.
(Emphasis added.) Jd. The accelerated transition to market that the modified ESP enables is in-

deed a significant, non-quantifiable benefit of the modified ESP.

2. The Commission properly concluded that maintaining AEP Ohio’s financial
stability is a non-quantifiable benefit of the modified ESP.

The modified ESP gives AEP Ohio the “financial stability necessary to continue to pro-
vide adequate, safe, and reliable service to its customers.” ESP II Order at 76, FES Appx. 85.
According to FES, the Commission abused its discretion by considering this. (FES Br. at 14.)
FES is mistaken. The Commission’s conclusions regarding the financial stability enabled by the
modified ESP were amply supported by the record. (See, e.g., AEP Ohio Ex. 101 at 19, Supp. 20;
AEP Ohio Ex. 114 at 8, Supp. 96; AEP Ohio Ex. 116 at 15, Supp. 103; AEP Ohio Ex. 119 at 3-4,
Supp. 105-106.) As for FES’s contention that the Commission abused its discretion by consider-
ing this and other record evidence of financial stability as a non-quantifiable benefit of the modi-
fied ESP, there simply is no support for such a contention ~ and FES offers none.

3. The Commission properly considered the costs and benefits of the distribu-
tion-related riders.
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The Commission correctly found that the potential costs of the modified ESP’s distribu-
tion-related riders (including gridSMART and the ESSR) are significantly outweighed by the
non-quantifiable benefits of the programs that the riders enable. ESP Il Order at 75-76, FES
Appx. 84-85. The Commission observed that although these riders may ultimately have some
costs associated with them, benefits in the form of reliability improvements (which benefit all
customers) and in the form of enhanced efficiency programs (which lead to lower usage and,
thus, lower costs) would also result from the riders. /d. This observation was amply supported by
the record. /d. at 61-65, FES Appx. 70-74.

As FES itself concedes (FES Br. at 10), the costs of distribution-related riders could also
be recovered under the MRO alternative. As a result, any costs resulting from such riders would
not result in any »et additional costs under the modified ESP as compared to an MRO. While the
costs may be a “wash,” the Commission appropriately considered the non-quantifiable benefits
of the increased reliability, safety, and efficiency that the distribution-related riders enable. As
AEP Ohio witness Kirkpatrick explained, funding the investments that are needed to maintain
and improve reliability as a rider pursuant to the modified ESP reduces regulatory lag that would
occur if the Company had to seek after-the-fact recovery of those costs in a traditional distribu-
tion rate case, the only option available under an MRO. As a result, implementation of these pro-
grams through the modified ESP “will provide more certainty for electric customers that they
will receive the safe and reliable service they expect through the increased investment in the sys-
tem.” (AEP Ohio Ex. 110 at 18-19, Supp. 88-89.) The Commission acted well within its discre-
tion to consider the non-quantifiable benefits of the distribution-related riders in the modified
ESP as it conducted the ESP/MRO test.

C. The Commission did not unlawfully or unreasonably understate the amount by
which the quantifiable costs of the modified ESP exceed the costs of the MRO.
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IEU wrongly argues that, when the costs are “properly accounted for,” the modified ESP
fails the ESP/MRO test “by much more than the $386 million found by the Commission.” First,
the Commission in fact overétated the net quantifiable benefits of the MRO alternative. It did not
understate them, as IEU contends. Second IEU’s complaints about various costs calculated by
the Commission as part of the ESP/MRO test are without merit.

1. The Commission correetly determined that AEP Ohio’s actual cost of capaci-

ty should be used to develop the price for the capacity component of the

competitive benchmark price used to calculate the cost of the MRO alterna-
tive in the ESP/MRO price comparison.

IEU argues that it was unreasonable and unlawful for the Commission to use
$188.88/MW-day, the amount that it had found to be AEP Ohio’s actual cost of capacity, as the
capacity component of the competitive benchmark price (“CBP”) used to calculate the cost of the
MRO alternative. (IEU Br. at 18-19.) IEU argues that the much lower RPM capacity price should
be used. (/d.) The Commission correctly considered and rejected these arguments in the course
of concluding that it should use AEP Ohio’s actual cost of capacity. See ESY’ Il Order at 74, FES
Appx. 83. It was reasonable for the Commission to use the capacity cost of $188.88/MW-day to
calculate the MRO alternative, especially given the Company’s ongoing FRR obligation to pro-
vide capacity for support both shopping and non-shopping customers. Indeed, by doing so the
Commiission afforded the Company far less than the $355.72/MW-day capacity cost that the
Company advocated in AEP Ohio witness Thomas’s testimony, based upon the full capacity cost
that had been supported in the Capacity Case by the testimony of Company witness Pearce.
(AEP Ohio Ex. 114 at 15, Supp. 98; see also Capacity Case, AEP Ohio Ex. 128.) Thus, the ca-
pacity cost the Commission used is further indication of the balance the Commission struck in
approvjng the modified ESP.

2. The Commission did not materially understate the difference between the
ESP and MRO. If anything, the Commission overstated that difference.
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IEU asserts that the Commission “materially understated” the difference between the
costs of the ESP and the MRO alternative by “leaving out nearly 25% of the ESP term, failing to
include the known costs of Turning Point, excluding the collection of the above-market costs of
Capacity Service, and assigning a qualitative benefit to energy-only auctions that increased the
cost of the ESP.” (IEU Br. at 19.) IEU claims that when assessed collectively, these alleged er-
rors “increase the disadvantage of the ESP relative to the MRO by several hundred million dol-
lars.” (Jd. at 23.) As explained below, the Commission significantly overstated the difference
between the ESP and MRO by overstating the net quantifiable benefits of the MRO alternative.
But even if this Court disagrees, none of [EU’s contentions has merit.

a. This Court should not disturb the Commission’s well-reasoned deci-
sion to conduct the statutory price test for the period between June 1,

2013 and May 31, 2015 when the MRO alternative realistically could
be implemented.

With respect to IEU’s argument that the Commission ignored “nearly 25% of the ESP
term” in conducting the ESP/MRO test, the Commission (after analyzing the applicable statute
and recognizing that it would take AEP Ohio some time to implement any MRO alternative) re-
lied on testimony from an FES witness in support of its decision to conduct the statutory price
test for the period between June 1, 2013 and May 31, 2015:

As FES witness Banks testified, a June 1, 2013 start date [for the comparison]

would provide AEP-Ohio sufficient time to plan for auctions, develop bidding

rates, and the auction structure, all of which are requirements of Section

4928.142, Revised Code [the MRO statute] (FES Ex. 105 at 20). In light of this

testimony, we believe that we should begin evaluating the statutory price test

analysis approximately ten months from the present, in order to determine what
would otherwise apply.
ESP II Order at 74, FES Appx. 83.

Notably, in the course of its ESP/MRO price test comparison, the Commission assumed

that AEP Ohio collected RSR revenue over a 36-month period. But the Commission still found

39



that the value and benefits of the modified ESP exceeded those of the MRO alternative. /d. at 76,
FES Appx. 85. As AEP-Ohio pointed out (see AEP Ohio AFR at 44-46, AEP Ohio Appx. 50-
52), this was error and resulted in an overstatement of the cost (due to the inclusion of 36
months, instead of 24 months, of RSR revenue in the comparison) of the modified ESP. Once the
Commission determined that an MRO could not be implemented until June 1, 2013, it was re-
quired to compare the costs of the ESP for the same 24-month period; to do otherwise arbitrarily
compares costs for a 24-month period with costs for a 36-month period. Had the Commission
done so, the cost of the RSR as compared to a MRO would have been reduced by $120 million.'°
Thus, if any party was disadvantaged by the ‘way the Commission calculated the two-year period
of the Commission’s price test comparison, it is AEP Obio, not Eu.Y

b. The Commission did not err in its treatment of Turning Point.

IEU also claims that the Commission understated the cost of the modified ESP by failing
to account for the costs to be incurred over the full life of the Turning Point facility. (IEU Br. at
20.) In its Opinion and Order in In the Matter of the Long-Term Forecast Report of Ohio Power
Company and Related Matters, Case No. 10-501-EL-FOR, et al., 26 (Jan. 9, 2013), however, the

Commission found that the signatory parties to the stipulation in that proceeding “have not

" The Commission based the cost of the modified ESP on “the total connected load of 48 million
kWh.” ESP Order at 75 n.32, FES Appx. 84. When multiplied by the amount of the RSR for the
12-month period before June 2013, ($3.50/MWh for three months minus $1/MWh for the defer-
ral cost), the resulting differential is $120 million: ($2.50/MWh * 48 million MWh = $120 mil-
lion).

"' The Commission also miscalculated the RSR’s duration. The Commission’s $508 million rev-
enue target is based upon 36 months of collections, but the RSR will only be recovered over a
33-month period from September 2012 through May 2015. See ESP I Order at 35, FES Appx.
44. This oversight overstated the cost of the modified ESP by $30 million — when multiplied by
the amount of the RSR from June through August 2012 ($3.50/MWh for three months minus
$1/MWh for the deferral cost), the resulting differential is $30 million ($2.50/MWh * 48 million
MWh * 3/12 = $30 million). The R.C. 4928.143(C)(1) comparison thus favors the modified ESP
even more than the Commission’s analysis shows.
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demonstrated a need for the Turning Point project.” (Emphasis added). IEU’s contention that the
Commission somehow understated the cost of the modified ESP by failing to account for costs
that will not, in fact, be incurred is meritless.

¢ The Commission properly considered the approximately $388 million
of costs associated with the RSR in its quantitative analysis.

IEU also complains that the Commission understated the cost of the modified ESP by
improperly excluding $144 million of the $508 million RSR recovery amount to arrive at a quan-
tifiable RSR cost of $388 million. (IEU Merit Br. at 20-21.) For the reasons explained above, the
Commission’s RSR revenue target had ample record support. (See Prop. 1.C, supra, at 19-23.)

d. The Commission properly excluded the costs associated with the col-
lection of a portion of deferred capacity costs through the RSR.

As the Commission concluded, “any costs that may be associated with the deferral creat-
ed by the Capacity Case are unknown at this time and dependent on actual customer shopping
statistics. In any event * * * costs associated with the deferral would fall on either side of the
statutory test, in light of the fact that the Commission has adopted a state compensation mecha-
nism.” First Rehearing Entry at 9, FES Appx. 101. This determination was consistent with the
Commission’s prior conclusion that “[t}he inclusion of any deferral amount does not need to be
included in our analysis, as it would still be recovered under an MRO pursuant to the Commis-
sion’s decision in the Capacity Case.” ESP Il Order at 75, FES Appx. 84. AEP Ohio would re-
cover the costs with or without an ESP: thus, they are properly excluded from the ESP/MRO test.

e. The Commission properly excluded the wholly speculative costs asso-
ciated with the placeholder Pool Termination Rider.

IEU complains that the Commission should have included costs associated with the
placeholder PTR in the statutory ESP/MRO test. Again, IEU’s complaint is meritless. The record

demonstrates that it would be speculative for the Commission to predict that the PTR would pro-
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duce any costs, let alone during the modified ESP term. AEP Ohio witness Philip Nelson con-
firmed that the PTR is merely a placeholder rider (with zero current costs) that is to be invoked
in the future only under certain circumstances, and only if the impact of the AEP Pool Termina-
tion or any new affiliate arrangement exceeds $35 million on an annual basis during the ESP
term. (AEP Ohio Ex. 103 at 21-23, Supp. 54-56.) Those facts are not in dispute. The Commis-
sion properly concluded that the PTR should be “initially established at a rate of zero.” ESP II
Order at 49, FES Appx. 58. Accordingly, it was entirely appropriate to conclude that those costs
are properly excluded from consideration in the ESP/MRO test.

AEP OHIO’S CROSS-APPEAL

Proposition of Law No.VI: The Commission’s imposition of a significantly excessive earn-
ings test (SEET) threshold of 12 percent for AEP Ohio, to be applied annually during the
term of the Electric Security Plan, was unreasonable and unlawful.By statute, the Commis-

sion must determine, retrospectively and for each year of an ESP, whether a proposed ESP re-

sulted in significantly excessive earnings for the utility:
With regard to the provisions that are included in an electric security plan under
this section, the commission shall consider, following the end of each annual pe-
riod of the plan, if any such adjustments resulted in excessive earnings as meas-
ured by whether the earned return on common equity of the electric distribution
utility is significantly in excess of the return on common equity that was earned
during the same period by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital struc-
ture as may be appropriate.

(Emphasis added.) R.C. 4928.143(F), FES Appx. 175. In this case, the Commission “estab-

lish[ed] a significantly excessive earnings test (SEET) threshold” of 12 percent. ESP II Order at

37, FES Appx. 46.
The Commission’s use of an arbitrary 12 percent cap violates In re Columbus Southern
Power Co., 134 Ohio St.3d 392, 2012-Ohio-5690, 983 N.E.2d 276. There, this Court explained

that the SEET provision’s explicit requirements and benchmarks “provide a check on arbitrary

42



enforcement by the commission,” identifying “numerous points that may be litigated below and
challenged on appeal.” Id. at § 29. For example, “[t}he commission must calculate [a utility’s]
‘earned return on common equity,” determine a comparable group of publicly traded companies
(which itself would require numerous other analyses), and then compare their earned returns on
equity over the same period of time.” (Emphasis added.) Id. 9 26. “Having done all that, it must
then determine whether [a utility’s] earnings are ‘significantly excessive,”” which requires it “to
look for more than a mere arithmetical excess before returning funds to customers.” /d.

The Commission’s analysis ignores those requirements. The statute and Columbus South-
ern Power require the Commission to rest its decision on record evidence comparing the “earned
returns on equity over the same period of time” of “a comparable group of publicly traded com-
panies.” After determining the returns of those other companies, the Commission can proscribe
carnings only if they are “significantly in excess of the return” earned by those other companies.
The Commission here performed neither step of this backwards-looking review. The required
analysis of comparable companies is found nowhere in its order. And the Commission never
identified how much in excess of those companies’ earnings would be “significantly” excessive.

In fact, the record evidence demonsirates that the Commission departed from the statuto-
ry benchmark. Rather than looking to “the return on common equify’ that was earned during the
same period” and conducting the review “following the end of each annual period of the plan” as
required by division (F) of the ESP statute, the Commission invoked evidence of forward-
looking estimates of AEP Ohio’s anticipated return on equity from other investments. See ESP 1]
Order 37, FES Appx. 46. But the relevant comparison is not how much AEP Ohio might earn in
other areas. It is the return on equity actually earned in the past by a comparable group of public-

ly traded companies. When the Commission did that comparison in previous cases for other
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companies (including one for this same period), it resulted in much higher SEET thresholds.'?
Indeed, when it performed that analysis when reviewing AEP’s prior ESP, the Commission ap-
proved a 17.6 percent SEET threshold for AEP Ohio itself. See In the Matter of the Application
of Columbus S. Power Co. and Ohio Power Co., Case No. 10-1261-EL-UNC, Op. & Order, at 27
(Jan. 11, 2011). The Commission offered no permissible reason for failing to conduct the statuto-
rily required comparison, or for its anomalous result, here.

The Commission’s analysis likewise cannot be reconciled with the statutory requirement
that a SEET threshold may be utilized only to prevent “significantly” excessive earnings. R.C.
4928.143(F), FES Appx. 175. This Court has warned that, by its terms, the statute requires “more
than a mere arithmetical excess,” a warning the Commission’s 12 percent threshold does not
heed. And the Commission itself has found that, “[a]lthough the purpose of the SEET is to be a
sfatutory check on rates that result in excessive earnings, * * * one of the impacts of the SEET
creates symmetry With our obligation to ensure that a company may operate successfully, main-
tain financial integrity, attract capital, and compensate its investors for the risk assumed.” PUCO

Case No. 10-1261-EL-UNC, Op. & Order in at 25 (Jan. 11, 2011).

' For example, while the Commission imposed a 12% return on equity threshold here, it has re-
peatedly approved SEET thresholds well in excess of that in the past. See, e.g., In the Matter of
the Application of Duke Energy Ohio, Inc., Case No. 08-920-EL-SSO, Op. & Order at 21 (Dec.
17, 2008) (15% SEET threshold); In the Matter of the Application of Columbus S. Power Co.
and Ohio Power Co., PUCO Case No. 10-1261-EL-UNC, Op. & Order at 22-23 (Jan. 11, 2011)
(17.6% SEET threshold). And the Commission approved a 15% SEET threshold for another
Ohio electric utility during the same period covered by AEP Ohio’s modified ESP. See In the
Matter of the Application of Duke Energy Ohio, Case No. 11-3549-EL-SS0, Op. & Order at 35
(Nov. 22. 2011) (15% SEET threshold for ESP that governs from January 2012 through May
2015). The Commission failed to offer a reasoned explanation of why higher thresholds were
appropriate elsewhere but not for AEP Ohio. The Commission is required to “explain its ra-
tionale, respond to contrary positions, and support its decision with appropriate evidence.” In re
Columbus S. Power Co., 2011-Ohio-1788, 128 Ohio St.3d 512, 947 N.E.2d 655, 9 30.
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The Commission nowhere explained how capping earnings at 12 percent is symmetrical
with the obligations and risks AEP Ohio must confront. Because the statute limits the Commis-
sion to precluding earnings only where they are “significantly in excess” of the earnings of com-
parable risk companies, the Commission was not permitted to limit AEP Ohio to the ROE of
such companies, or to preclude greater earnings. Only “significantly” excessive earnings could
be proscribed. Yet the Commission never identified what portion of the 12 percent threshold was
based on a comparison of other companies’ earnings, and what portion (if any) addressed earn-
ings that are above that level but not “significantly” excessive.

Proposition of Law No.VII: It was unlawful and unreasonable for the Commission to ap-
prove the ESP while deferring final decision of issues critical to the ESP to other dockets,

infringing AEP Ohio’s right under R.C. 4928.143(C)(2)(a) to withdraw from ESP modifica-
tions imposed by the Commission.

Just as Ohio law gives AEP Ohio authority to propose an ESP or to choose a market-
based mechanism instead, it affords AEP Ohio the statutory right to withdraw its ESP application
“[i]f the commission modifies and approves an application” under R.C. 4928.143((‘,)(2)(3)‘»8111'
that right of withdrawal cannot be meaningfully exercised where the Commission purports to
defer important questions of the modified ESP to another docket for another day. That is precise-
ly what happened here. The Commission accelerated the use of auctions, “direct[ing] AEP-Ohio
to conduct an energy auction” during and as part of its ESP. ESP 7 Order at 40, FES Appx. 49.
In particular, AEP Ohio now must conduct an initial auction for 10 percent of the SSO load, and
another auction for 60 percent of its load in 2014, and delivery commencing on January 1, 2015,
for the remainder of AEP-Ohio’s energy load. Id. at 39-40, FES Appx. 48-49. But the Commis-
sion failed to address auction design and related issues that may fundamentally change the con-

tent and impact of the moditied ESP.
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ESPs must provide appropriate compensation to ensure reliable service for customers. In
this case, the Commission attempted to defer potentially critical pricing issues to another docket.
For example, despite finding that AEP Ohio’s “proposed base generation rates are reasonable,”
the Commission established a new docket “to allow Staff and any interested party to consider
means to mitigate any potential adverse rate impacts for customers upon rates being set by auc-
tion.” ESP I Order at 16, FES Appx. 25. But the Commission rejected AEP Ohio’s “request that
the Commission clarify that the auction rate docket will only incorporate revenue-neutral solu-
tions.” First Rehearing Entry 38, FES Appx. 130. Instead, it ruled that, “in the event it becomes
apparent that there may be disparate rate impacts amongst customers, the Commission reserves
the right to initiate an investigation.” Id. at 38-39, FES Appx. 131-132.

That “approve the ESP now, but reserve changes for later” approach is incompatible with
AEP Ohio’s statutory right to withdraw its application for an ESP. AEP Ohio cannot exercise
that right where it cannot know — indeed, where it cannot even anticipate — the actual economic
effects. It cannot determine whether the outcomes are compensatory or confiscatory because the
Commission has, in effect, reserved the right to modify the ESP further still in light of auction
outcomes, well after AEP Ohio’s ability to withdraw has ended.

Worse still, the Commission left open basic issues of auction design, which are currently
being addressed in pending proceedings. See In the Matter of the Application of Ohio Power
Company To Establish a Competitive Bidding Process for Procurement of Energy to Support Its
Standard Service Offer (PUCO Case No. 12-3254-EL-UNC). Those proceedings will set forth
the rules for competitive bidding and could seriously impede AEP Ohio’s ability to recover costs
in the auctions. It is a basic principle of auction design that bidding rules strongly influence pric-

es. See, e.g., Paul Milgrom, Auctions and Bidding: A Primer, 3 J. Econ. Perspectives 3, 16-17
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(1989). That will be true here. For example, OEG and OCC propose setting a cap on the amount
non-shopping customers would pay in an auction at “their current rates.” See Case No. 12-3254-
EL-UNC, Joint Reply Brief at 3 (Aug. 30, 2013). The Commission thus has accelerated auction
timing and thereby pushed auctions into the modified ESP. But it has left the content of those
auctions open, rendeﬁng even an assessment of their impact unworkable.

The Commission’s decision to defer important decisions regarding the scope and content
of the modified ESP cannot be reconciled with AEP Ohio’s statutory right to withdraw. The right
under R.C. 4928.143(C)(2)(a) ensures that companies, faced with Commission changes to pro-
posed ESPs, can decide whether to continue with the proposal or pursue other options. The
Commission’s approach — which leaves critical components of the ESP open or subject to change
- instead forces AEP Ohio to buy a pig in a poke, subjecting it to future modifications or elabo-
rations of unknown and unknowable content and impact.

Proposition of Law Ne.IV: The Commission erred by extending the state compensation
mechanism to SSO auctions and non-shopping customers.

In the Capacity Case (on appeal before this Court in Case Nos. 12-2098 and 13-0228),
the Commission established the compensation AEP Ohio should receive for providing “capacity”
- the availability of electricity to meet periods of peak demand — to CRES providers (competing
suppliers). In particular, it established a “state compensation mechanism” for purposes of PJM’s
Reliability Assurance Agreement, American Eleciric Power Service Corp., 134 FERC 461,039,
at P4 (2011), of $188.88/MW-day. That figure was intended to approximate AEP’s fully allocat-
ed cost of providing capacity, i.e., to allow recovery of all relevant costs and earn a reasonable

return on its investments." In this proceeding, the Commission announced that the state compen-

2 In the Capacity Case Appeal, AEP Ohio has explained that the estimate falls well short of
providing compensation for its full costs. See Case Nos. 12-2098, e al., AEP Ohio Br. at 42-49.
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sation mechanism would not be limited to that context, rejecting AEP’s request that the
$188.88/MW-day figure not be used set a maximum price at which AEP must sell capacity into
SSO energy auctions or to non-shopping customers. First Rehearing Entry at 37, FES Appx. 129.
That effort to transplant a compensation mechanism developed for one purpose into a
wholly different context cannot be reconciled with the Commission’s rationale, basic economics,
or the requirement of non-confiscatory rates. By its terms, the state compensation mechanism
developed in the Capacity Order addresses only the price AEP Ohio should receive for selling
capacity fo CRES providers that, in turn, compete with AEP Ohio for shopping customers. The
Commission’s Capacity Order repeatedly emphasizes that it addresses that, and only that. See,
e.g., Capacity Order at 9 (limiting the scope of the proceedings to AEP Ohio’s compensation for
the capacity it provides CRES providers); id. at 23 (addressing the specifics of that compensa-
tion); id. at 38 (ordering that AEP Ohio “be authorized to defer its incurred capacity costs not
recovered from CRES provider billings to the extent the total incurred capacity costs do not ex-
ceed $188.88/MW-day™). But the Commission never explains why it makes sense to extend a
rate calculated specifically for the purpose of compensating AEP Ohio for sales to CRES prévid-
ers to entirely different contexts. It never once addresses, for example, whether any distinctions
between CRES providers (that compete with AEP Ohio) and non-shopping customers (who do
not) should be disregarded so that the compensation AEP Ohio receives from both is the same.

Reasoned decision-making demands more: The Commission “should explain its rationale, re-

For present purposes, however, the critical point is that the Commission was attempting to pro-
vide compensation based on AEP’s fully allocated cost.
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spond to contrary positions, and support its decision with appropriate evidence.” In re Columbus
S. Power Co., 2011-Ohio-1788, % 30. It failed to do so here.'*

The Commission did not provide an explanation, because there is none. The Commission
calculated $188.88/MW-day in the Capaciry Case as an average cost that, if received, would al-
low AEP to recover its costs and carn a reasonable rate of return. But it makes no sense to trans-
form the average cost into a cap on price. Doing so would not only wreak havoc on auctions.” It
could preclude AEP Ohio from even having an opportunity to recover costs over time.

Auction prices by their nature are volatile: They often drop well below actual cost (as has
often happened in capacity markets, see Capacity Order at 22-23), and sometimes rise above it
where demand is high (providing an incentive for new sources of capacity to be developed and
built). An auction can avoid being confiscatory only if competitive providers have the opportuni-
ty to recover their full costs over time (even though in any individual auction they may recover
less or more). By capping recovery in each individual auction at average cost, however, the
Commission precluded AEP Ohio from recovering average costs over the long term. But this
Court has held that a utility must have the possibility to recover costs. See Ohio Edison Co. v.
Pub. Util. Comm., 63 Ohio St.3d 555, 562-63, 589 N.E.2d 1292 (1992). By requiring AEP Ohio
to participate on terms that preclude even the possibility of recovering full costs over the long

term, the Commission unreasonably, irrationally, and unlawfully imposed confiscatory rates.

1 If this Court were to reverse the state compensation mechanism at issue in Case Nos. 12-2098
and 13-0228 because it undercompensates AEP Ohio, it should likewise reverse the ESP 7 Order
that is based on that same price for capacity.

1 Turning the average cost of providing service to CRES providers into a cap or limit on auction
sales distorts auction price and prevents above-cost prices from encouraging new investment.
New York Indep. Sys. Operator, Inc., 122 FERC % 61,211, § 86 (2008) (“As demand grows and
units retire, the price for capacity should increase and send the appropriate price signals that ad-
ditional investment is needed.”); PJM Interconnection, L.L.C., 131 FERC 961,168, 4 38 (2010).
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CONCLUSION

For the foregoing reasons, the Court should reject Appellants’ challenges and grant the

relief that Cross-Appellant seeks.
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NOTICE OF CROSS-APPEAL OF
OHIO POWER COMPANY

Cross-Appeliant, Obio Power Company {dba AEP Ohio), hereby gives notice of its cross-
‘appeal, pursuant to R.C. 4903.13 and Supreme Court Rule of Practice 10.02(AX3), to the |
Supreme Court of Ohio and Appellec, the Public Utilities Commission of éhio { Commission),
B from an Cpiﬁicn and Order entered on August 8, 2012 (Attachment A), an ﬁntry on écheaﬁng
entered January 30, 2013 (Attachmént B), and a Second Entry on Rehearing entered March 27,
2013 (Attachment C) in Case Nos. 11-346-EL-550, 11-348-EL-SS0, 11-349-EL-AAM, and 11-
" BSQ-EL—AAM. These cases involved AEP Ohio’is application for a standard service offer, in the
form of an electric secutity plan (“ESP™), in accor.danca with Section 4928.143, Revised Code.
Appeltant The Kroger Co. ﬁicd a Notice of Appeal on April 1,2013. Appellant Indu;wial
Energy Users of Ohio filed a Second Notice of Appeal on Méy 8, 2013, |

AEP Ohic timely filed an Application for Rehearing of the Commission’s August 8, 2012
Opinicen and Order i accordance with R.C. 4903.16. AEP Ohio raised the assignments of error
listed below m its Application for Rehearing. This notice of cross-appeal by AEP Ohio is tiﬁeiy
?urwant to S.Ct.Prac.R. 10.02(A)(3) because it 1s filed within the later of the time prescribed by
R.C. 4903.11 or ten days after the first notice of appeal was filed. '

The Commission’s August 8, 2012 Opinion and Order, January 30, 2013 Entry on
Rehearing, and March 27, 2013 Second Entry on Rehearing {coliectively, the “Commission’s
Orders™) are un}aﬁtxi and unreasonahle in the following respec;ts: :

I It was unlawfal and unreasonable for the Commission to defer to other dockets a final

decision on significant features of the modified ESP related to the energy auctions
adopted that, depending on the outcome, could end up having a substantial adverse
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financial imbact on the Company' and, thus, diminish or eliminate the Contpany’s
statutory right under Section 4928.143(C)(2)(a), Revised Code, to withdraw from ESP
modifications imposed by the Commission: : :

A. to the extent that the Commission s’ub&equeﬁ’eiy imposes a requirement in the auction
rate impact docket that reduces the Company’s revenue © be collected under the

Modified ESP;

B. to the extent that the Commission subsequently requires downward adjustment of
~ 850 base generation rates at any time before the first five months of 201 5; and/or

C. to the extent that the Comumission subsequently excludes recovery of costs that are
curtently approved for recovery through the Fuel Adjustment Clause,

The Commission’s imposition of 2 significantly excessive earnings test (SEET) threshold
of 12 percent for AEP Ohio, to be applied annually during the term of the Electric
Security Plan approved by the Commission, was wnreasonable and unlawful in the

following respects:

A. The retum on equity (ROE) values upon which the Commission relied to establish the
12 percent SEET ROE threshold were not based upon “the return on common equity
. that was earned during the same period by publicly traded companies, including
. utilities that face comparable business and financial risks,” as Section 4928.143(F),
Revised Code, requires, :

B." Section 4928.143(F) also requires that the SEET ROE threshold must be set at 4 level
that is “significantly in excess of > ROEs earned by comparable risk finns during the
term of AEP Ohio’s electric security plan (BSF). Contrary to Section 4928. 143, the
Commission failed to establish an adder to the ROE earned by comparable risk firms
that determined the level above which AEP Ohio’s earned ROE during the term of the

ESP would become significantly excessive,

C. The Commission further failed in the course of establishing the 12 percent SEET
ROE threshiold, to give consideration “to the capital requirements of future committed
investments [by AEP Ohio] in this State,” as Section 4928.143(F) also requires.

Pursuant to its obligation under Section 4928.143(C), the Cormmission concluded,
properly, that the modified ESP that it approved for AEP Obio is more favorable in the

' aggregate, as compared 1o the expecied results of a market rate offer (MRO) alternative

established under Section 4928.142. However, in the course of calculating the
quantifisble costs and benefits of the modified ESP, on the one hand, and the quantifiable
benefits and costs of an MRO, on the other hand, the Commission failed to properly

! For example, the Commission deferred rate isses related to the rate impact of the energy anctions to both the
competitive bidding process docket (Case No. 12-3254-BL~UNC) and the auction rate impact docket (fo be
established) . (See Opinion and Order at 15-16, 40; Bntry on Rehearing at ﬁ,%’ 40 and 42.)
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" consider the record evidence. As a result, it miscalculated those quaritiﬁabie costs and
benefits and overstated the net quantifiable benefits of the MRO alternative.

" WHEREFORE, Cross-Appellant Ohio Power Company respectfully submits that the
Commission’s August &, 2012 Opinion and Order, January 30, 2013 Entry on Rehearing, and
March 27, 2013 Sccond Eniry on Rehearing are untawful, unjust, and unreasonable and should

" bereversed. The case should be remanded to the Commission to correct the errors complained

of herein.

Respectfully submitted,

Gteven T. Nouarse (0046705)

{Counsel of Record)
Matthew J. Satterwhite (0071972)
AMERICAN ELECTRIC POWER CORPORATION
1 Riverside Plaza, 29° Floor
Columbus, Ohio 43215
Telephone: 614-716-1608
Fax: 614-716-2950
stoourse@aep.com
mistatierwhite@aep.com

~ Daniel R. Conway {0023058)
1. Bradfield Hughes (0070997)
PORTER WRIGHT MORRIS & ARTHUR LLP
41 South High Street
Cotumbus, Ohio 43215
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CERTIFICATE OF FILING

The undersigned counsel certifies that, in accordance with Supreme Court Rule of _
Practice X1V, Section 2 (C)(Q), Ohio Power Company s Notice of Appeal has been filed with the
docketing division of the Pubhc Utilities Commission of Ohl(} and was s;trved on the Chairman
~of the Pubiic Utilities Commission of Ohio by leaving a copy st the office czf the Chairman in

Columbus, Ohio, m accordance with Rules 4901-1-02(A) and 4901-1- 36 of the Ohio

Administrative Code, on May 24, 2013, /f {/\/\\%
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Steven T. Nourse




In the Mutter of the Application of
Columbus Southern Power Company and
Ohic Power Company for Authority to
Establish a Standard Service Offer
Pursuant to § 4928.143, Ohio Rev. Code,
in the Form of an Electric Securlty Plan.

In the Mutter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

Case Na. 11.346-EL-8SC
Case No. 11-348-E1 -850

i A R ]

Case Mo, 11-349-FL-AAM
Case No. 11-350-EL-AAM

S Nt N’ Dt

APPLICATION FOR REHEARING OF OHIO POWER COMPANY

Pursuant to Section 4903.10, Ohlo Revised Code {"R.C."}, and Rule 4901-1-35, Ohin

Administrative Code (*0.A.C."), Obio Power Company (“AEP Ohio” of the “Company™

respectfully files this Application for Rehearing of the Commission’s August 8, 2012 Opisrion

and Order. The Commission’s August 8, 2012 Opinion and Order is vrreasonable and uelawlu]

in the following respects:

I The Opinion and Order’s dispusition of certain issues relating to the energy

actions are ambiguous and areaspaable and showld be clarified and/or modificd
ox reheariog.

A. Inlight of the Commission’s decision to double the Company’s proposed 2613 enerpy
procurement proposal from 5% ta 10% and the decision to accelerste and modify the
Company’s proposed 2015 competitive bidding process for an energy auction, the
Opinion and Order should be clarified andior modified to provide that the bage
generation rates will be frozen during the entire ESP term {including during the
2014/15 epergy auctions) and the energy auction costs will he recovered through the
FALC.

- The Opinion and Order (at 59) should be clarified to confirm that the State
Compensation Mechanism adopted in Case No. 10-2029-EL-UNC {whereby CRES
providers pay RPM-based rates and AEP Ohio is supposed to ultintately receive
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$188.88AM W-day) does not apply to SSO auctions specifically or to non-shopping
customers in general,

. [t was unreasonable for the Commission to impose early auction requirements and
elettronic systems for CRES providers to access customer data without also providing
that prudently-incurred costs associated with auctions {including capital cosis) and
electronic syster requirements will be recavered.

D. The Commission should clarify that the suction rate impact docket will oy

incorporate revenve-heutral solutions.

The Commission erred in addressivg certain matters relating to the Retadl Stability
Rider (RSR).

A.  Itwas unreasonable for the Commission to use 9% as a target ROE in establishing
the RER revenue farget.

B. In order to satisfy the requirements of Section 4928,144, Revised Code, the
Commission should clarify and confirm that: (i) the statement {on page 36) that
“{a}1l determinations for future recovery of the deferral” merely refers to the post-
ESP deferral balanee verification process, and (ii) the Opinion and Order
complies with R.C. 4928144 by providing for nonbypassable recovery of
deferrals over a three-year period following the ESP term.

C. As AEP Ohio has advocated on rehearing in Case No. 10-2929-EL-UNC, the
Commission should have required CRES providers to pay the cost-based rate of at
least $188.88/MW-day for capacity supporting shopping load, Given the
challenges being raised in this ESP case regarding recovery of the capacity
deferrals, the Commission should establish a “backstop” remedy up front 1o
address the comtingency of a successful challenge to the RSR ~ such that CRES
providers would automatically be responsible for the entire $189/MW. ~day charge
if either the establishment of the capacity deferral or the deferral fecovery aspect
of the RER is reversed or vecated on appeal,

1t was unreasonshle for the Commission to explicitty provide for a final
reconcilistion for the ESSR and not also do 1o for the Fuel Adjustment Clause,
gridSMART® Rider and the Distribution Investment Rider.

It was unreasonable for the Commission to adjust the Distribution Investment Rider
for scoummuiated deferred fucome taxes,

The Commission shonld clarify with respeet to the storm damage recovery
mechanism that the December 31 filing at the end of cach year through the ESP
term, if necessary, shall tacorperate expenses incurred through September 36 of
that year and that qualified expenses incurred in the fourth quarter will be
considered in the following year,




VI The Commission’s imposition of & SEET threshold was uureasonable and walawful

VIL The Commission’s 12% rate cap is unreasonable and unlawful without further
clarification.

A, Jtwas unreasonable to impose 2 rate cap without addressing several important
aspects of how the Company should implement the 12% rate impact cap.

B.  Itwas unreasonable and unlawful for the Commission to impose & phase-in rate
cap without also providing for nonbypassable recovery of the ameunt not
collected, including a carrying charge, and providing for a periad of recovery, as
required by Section 4928.144, Revised Code.

V1. The Commission should have approved the corporate separation application st the
same time that it issucd the Order or made the ESP plan vontingent based on
approval of the peading corporaic separation case, since mapy of the shligatious
and commitments under the ESP are dependent upon completion of eorporate
separation. The corporate separation issue that was addressed concerning the
Pollution Control Bonds should be clarified and/or reconsidered and modified,

IX. The Commission’s MRO Test cslenlations undercstimated the refative benefits of
the ESP and should be modified.

X. The Commission sheuld sonsolidate this ESP I proceeding with the capacity
pricing proceeding, Case No. 18-2929-EL-UNC, for purposes of reheartng,




A memorandum in support of this Application for Rehesring is attached.

IRTAA
Steven T. Nourse™ ©
Matthew 1. Satterwhite

Yazen Alami

American Electric Power Service Corporation
I Riverside Plaza, 29" Floor

Columbus, Olio 43215

Telephone: (614} 716-1606

Fax: (614) 7162950

Emaik: stnoursediaen.com
mjsatierwhiteifaes.com
yalamithacp.com

Daniel R. Conway

Christen M. Moore

Porter Wright Morris & Arthur LLP
41 S. High Street, Suites 2800-3200
Columbus, Ohio 43215
Telephone: (614 227.2770

Fax: {614} 227-2400

Email: deonway/@porterwright.com

cmooretiporterwrightcom
On behalf of Ohlo Power Company
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MEMORANDUM IN SUPPORT

INTRODUCTION

The Commission's August 8, 2012 Opinion and Order ("Angust 8 Opinion and Order
was unreasonable and unlawfil in & sumber of respects and should be modified or clarified on
retiearing, as explained below. In addition, also as discussed below, AEP Ohio requests that on
reheating the Commission consolidate this £SP If proceeding with Case No, 10-2929-EL-UNC,
the Capacity Pricing proceeding, for purposes of deciding the issues raised on tehearing In both
cases, on an integraied basis. There are significant benefits that would result from such &
consolidation. The issues uddressed relating to capacity pricing and the State Compengation
Mechanism, in Case No. 10-2929, and the integrally related cost-recovery mechanism devised by
the Comynission in this £57 i proceeding for the defervals that the capacity priving and this £8P
H proceeding establish are best explained, understood, and supported when those issues are
considered ina comprehensive and infegrated manner. In addition, consolidation of rehearing
decisionmaking will ensure that the procedural timelines for consideration of any appeals of both
the capacity pricing decistons in Case No. 10-2929-EL-UNC and related decision making in this
ESP H procesding coincide. Thet will allow for a mote efficient and logically consistent
consideration and decision on any appenls arising from the capacity pricing and cost-recovery

isaues.
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ARGUMENT

I The Opinion and Order’s disposition of cerfain issues relating to the
energy auctions are arabiguous and enreasonable and should be
clarified and/or modified on rebearing.

The Modified ESP filed by (he Company proposed three auction-related commitments to
effectuate the transition to a fully competitive $SO framework: (1} a commitment to
significantly adjust the Company's busitiess plan to conduct a competitive market-based ensrgy
and capagity auction to serve 850 load beginming June 1, 2015; (2 & commiitment to conduct an
EHETEY auction for 100% of S50 load for delivery in January Zﬁi 5; and {3) a comumitment to
conduct an energy-only, slice-of-system auction for delivery 1o 5% of S80 load prior fo the
100% S80 energy auction. (See AEP Ohio Ex. 100 at 10-11; AEP Obio Bx. 101 at 1112, 18-
21.) The Opinion and Order specifically modified the second and third commitments {e.2.,
donbling the 3% proposal © 10% and establishing a new 60% energy auction for delivery
beginning in June 2014), as we} as making other related changes to the proposed plas such as |
rejecting the proposed revenuc decoypling under the Retail Stability Rider (RSR). As discussed
below, there arc several auction-related issues that need to either be clarified or reconsidered in
fight of the modified package of terms and conditions reflected in the Opinion and Order,

While AEP Ohio had addressed some of the auction details in its Application and
testimony in conjupction with offering its package of proposals, it would be unfair to selectively
apply pottions of the Company’s original proposal to a substantially different context of the
Commission-modified plan. Rathey, it is appropriste to elarify and/or reconsider the 850
auetion features in light of the additional changes imposed by the Commission to the Madified

ESP. The suction-related issues are too significant to be left ambiguous or unaddressed until
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fatet. Whether it is considered an additional modification or a clarification, AEP Ohio needs to
gain a full understanding up front of the Commission’s modifications concerning early auctions,
in order to svaluate the modified ESP package and meaningfully consider whether to exercise its
tight to withdraw from the plan under Section 4928, 143(C)(2)(a), Revised Code. Aceordingly,
the Commission should clarify those matters and address additions! parameters to govem the
garly auctions on rehearing.

In light of the substantial modifications made by the Commission o azcelerate and
expand the scope of the encrgy auctions, four features of the energy augtion not definidvely
addressed in the Opinion and Order should Ye clarified or modified. First, it would be
unrzasonable to adfust SSO base generation rates as part of conducting the 2015 energy auction
given the other éhang&s to the early auctions as well as the decision to reject RSR revenue
decoupling. Insiead, AEP Ohito urges the Commission to order that base generation rates will
remaAin frozen throughout the entire ESP term and that the energy suction costs be flowed
through the FAC during that period — such that the encrgy procured by the auctions would be
dedicated to S50 custemers and partially displace the Company’s existing energy resourees that
waould otherwise be assigned to retail eustomers and recovered through a cﬁnﬁnuing FAC
mechanism. Second, the Opinion and Order (at 59} should be clarified to confirm that the State
Cosnpensation Mechanism adopted in Case No. 10-2929-BL-UNC (whereby CRES providers
pay RPM-based rates and AEP Ohio is supposed to ultimately receive $189/MW-day) does not
apply to 530 auctions or non-shopping customaers in general. Third, it was unreasonable for the
Commission to impose early anction requirements and electronie systems for CRES providess to
access customer data without alse providing that prudently-incurred costs assoeinied with

anctions (including capital costs) and efectronic system requiraments may be recovered. Finally,
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the Commission should clarify tha: the auction rate impact docket will only incorporate revenue-
neutral solutions,
A. In light of the Commission’s decision to double the Company’s proposed
2013 energy procurement proposal from 5% to 10% and the decision fo
aceelerafe and modify the Company’s proposed 2015 covpetitive bidding
process for an energy anction, the Opinion and Order should be clarified
and/or modified fo provide that the base generation rutes will be frozen
during the entire ESP term {including during the 2014/15 energy auctions)
and the energy auction costs will be recovered through the FAC,
[n its Modified ESP Application, AEP Obic offered as part of the total package to
conduct so early energy auction for 5% of the $S0 in 2013. The Company stated as follows:
AEP Ohic is also willing to engage in an energy-only, shee-ofisysten auction for
5% of S50 load as part of the ESP package prior to January 2015, based on the
express condition of financially being made whole. The eatly energy auction
would be for delivery beginning six months after final orders arz both isgued
adopting the ESP as proposed and the corporate separation plan as fled and with
the delivery period extending through December 31, 2014.
{Application at 11.) Thus, the offer for 3 5% early auction was conditioned on the express
condition of financially being made whole and upon final approval of both the Modified ESP and
the corporate separation proposal, such that delivery would begin six momths after the final
orders were issued in both cases. Thus, AEP Obio notes that the six-month clock has not started
yet because 2 final order has not been issued in either the ESP proceeding or the corporate
separation proceeding.! (See alse AEP Olio Ex 101 at {9-20; AEP Ohlo Ex 1182t 8)
The Company further clarified its 5% proposal through its written testimony snd throwgh

its oral eross examination responses. For example, Mr. Powers indicated that, with respect to

condition that AEP Ohio is made financially whole for the 3% procurement in 2013, the

" The Opinion and Order explicitly references the fact that the sis-menth period has not yet commenced by stating
{at 39} that the 2013 anction “will not commence until six months after the corporats separation order is issyed ™
Although the Commission used a shorthand reference to the final prder, there was no diseussion or apparent
infention to modify the Company’s proposal thit the six-muanth period commentas fom the fater of the two final
orders, Thus, the Company continues to operals under the presumption that the delivery period will commente six
raonths after the date that both devisions become final (6 g., the date of the second ehearing decision o5 batween the
ESP and corporate separation decisions,)

8
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Company needs to avold the financial exposute it would otherwise face, including financial
impacts of the early auction ynder the AEP Pool Agreement. {AEP Ohic Ex 101 at 21.) In this
regard, Mr. Powers also explicitly testified that the proposed RSR {based on decoupling of non-
fuel generation revenue) would be the mechanism to satisfy the condition that AEP Ohis wenld
be made financially whole from the 5% auction. (Tr, {at 244.)

Mr. Powers also clarified that the proposed delivery period for the 3% energy
procuremant was 10 end when the 100% eacrgy auction delivery period commenced i January
2015, ({dy Of course, given the Commission’s decision to establish a new 60% energy auction
for June 2014, the 10% procurement would presumably now fenninate at the end of May 2014,
as further discussed below. In addition, AEP Ohio witnesses Nelson and Eoush both testified
that the cost of the 5% procurement would flow through the FAC. (Tr. U a1 532, Tr. [V at 1074
In short, the Company's 5% energy procurement would commence six moths afier both Final
orders are issued in the ESP and corporate separation cases aﬁd terminate when the full energy
auction oceurs, with the costs flowing through the FAC. The Opinjon and Order (at 39)
modified the 5% energy procurement proposal by “increasing the percentage™ to 10 percent, in
order 1o “facilitate a smoother transition w a full energy aut;iion.”

Inn order to further support the Commission's intent to srcourage competition in an
expedited manner, AEP Ohio also proposed a 100% 35S0 energy auction for delivery from
January 1, 2015 through May 31, 2015, (AEP Ohio Ex. 101 2t 23.) AEP Ohio proposed to
provide capacity support for the auctioned load at $255MWday. (J4.at23.) Inthat context, the
Corapany offered to provide capacity in support of the January 2015 energy auction lo winning
suppliers at $255/MW-day, such that 880 customers would receive the heuefit of reduced hase

genesation rates during the final five months of the ESP term. (Seee.g Tr. V at 1506.) As part
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of the wtal ESP package being proposed, however, the Company would also receive additional
RSR revenue to partially offset the lost revenue from base generation rates; further, because the
proposed period was oply five months, the CamPaﬁy was willing in that contex! to effectively
reduce base generation iates from the current level to @ level that is equivalent to $235/MW-day
for eapacity - though the details of how SSO rates woukd be changed based on the proposed
2015 auction were not yet established. (Tr, IV at 1107.) The Opinion and Grder (at 40) made
two significant modifications to the propased 2015 auction by direeting AEP Ohio: { e -
conduct an energy auction for delivery commencing on June 1, 2014, for 60 percent of its SSO
lozd, and (2} to conduct an energy auction for delivery commensing on January 1, 2015, for the
remainiog 40% of the $S0O lpad. _

In sum, regarding the Company's early auction proposals, the Commission doubled the
size of the proposed 2013 energy procurement and accclerated and modified the proposed 2015
energy prociement. Moreover, the Commissioﬁ wjected the revenue decoupling feature of the
proposed RSR and, instead, established a fixed RSR. {Opinion and Order at 36.) By rejecting
the RSR’s revenue decoupling feature, the primary means proposed by the Company for being
made financially whole from the early auctions was also eliminated. Aceordingly, other features
of the Company's early suction proposals not explicitly addressed in the Opinion and Order need
16 bie revisited and addressed in light of these substantial changes.

A critical issue for the Campany fn this regard is S5O pricing, including base geaeration
rates, in conjunction with the energy auctions. As referenced above, the proposed 5% energy
procurement was to be recovered fhrough the FAC without any changes to the base generation
rates and the 2015 100% energy auction costs would be blended with $255/MW-day capacity

and the clearing price from the energy auction te establish new 88O rates, In light of the
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substantial modifications made by the Commission to accelerate and expand the scope of the
energy suctions as well as refect RSR revenue decoupling, however, it would be usressonable to
retain the original feature of adjusting 8O hase generation rates as part of the 2013 enargy
auction. Rather, a3 further discussed below, AEF Ohio proposes that the base generation rates
remain frozen throughout the entive ESP term and that the energy auction costs be flowed
thiough the FAC during that period, such that the energy procured by the auctions would be.
dedicated to S8C customers and partially displace the Company’s existing ehergy resources that
wotild normally be assigned to retail customers and recovered through a sontinuing PAC
mechanism.

Since base generation rates generally recover capaciiy-related costs and the FAC largely
recovers energy costs, AEP Obio submits that it makes senge to leave base generation rates
frozen throughout the ESP tenn and flow the encrgy procursraent costs associated with all three
auctions through the FAC, The Opinion and Order (at 39-40) makes ¥ very clear that all three
auctions will be energy-only procurements and that the SO auction will not cover capacity nntil
June 1, 2015. The Company's testimony was clear that the proposed RSR was degigned, through
its design of non-fuel generation revenue decoupling, 1o partially recapture non-fuel gmémt’mn
revenue Iost as 4 result of the early auctions. (AEP Chio Ex. 116 at 13, Exhibit WAA-6; Tr. Var
1447). Asreferenced aﬁov&, while the Company’s oviginal proposat may have envisioned an
impact o base generation rates through auction resubts for five months in 2015, thet approach
should wot be applied to the expanded auctions and is otherwise inappropriste because the RSR

was modified and the auctions were accelerated and expanded. Since there could be adverse

¥ As a separate but releted matter to the lssue of whether base peneration rates would change under the energy
auctions, AEP Ohle noles that the Opinion and Order may have Intended (on page 59) to address the distinct
praposal 10 provide capacity to support the 2015 energy auction for $255MW-day to witning supplisrs. While the
Company belfeves its origingl $285/MW-day proposal is no longer applicable, the issue i discussed separately
below.
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financial impacts on AEP Ohio associated with cach of the early auction modifications sdopted
in the Optnion and Order, it is reasongble for the Company 10 request on rehearing that base
generation rates remain frozen for the entire ESP tevm, a benefit of the EBP referenced
thmuglmut the Opinon and Order, and that the energy auction procurement costs shonld all
flow through the FAC,

AEF Obio’s proposal is also supported by twe additional points. First, the Company's
propossl for the 5% energy auction in 2013 already reflected the approach of na bass gensration
rate change and recovery of the procuretment costs. through the FAC, a3 discussed above,

Second, in developing the adjusted RSR rate buged on the table reflected in page 35 of the
Opinion and Ordér, it appears that the Commission did not reduce non-fuel generation revenues
for the 2014/15 energy auctions. More specifically, the retail non-fuel generation revenue listed
for PY 14/15 does not appear to reflect ca;:a;:ity revenues from auctioned load and, nstead seemg
to reflect continued 380 base generation rate revenues updated for the shopping projections
adopted by the Commission, Thus, not only did the Commission reject the revenuc decoupling
proposal that would have recaptured some of the Jost non-fuel generation revenue if base
generation rates were reduced in consection with the auctions, the Commission’s catoulation of
fixed RSR did not reflect the expected reduction of non-fucl gencration revenue (which would
have raised the fixed RSR). In short, the Company's proposal to fresze base generation rates
and recover the energy auction costs through the FAC is consistent with the Company’s proposal
- for the 5% energy procurement in 2013 and the Commission’s design of the fixed RSR,

For illustrative purposes, the example below shows how this approach impacts the FAC,
In this example, the Company is auctioning 10% of its non-shopping load of 3500 GWh which

results in a purchased power contract(s) for 350 GWh in the month. In this example, the total

? Seeeg Opimon and Order at 15, 52-13, 35, 76,
12
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cost of the auction is $40/MWh, including the auction clearing price and the other incidental
costs of the auetion. Section 1 of the example shows a hypothetical calculation of generstion
resources allocated to the FAC without the auction purchese. Section 2 of the example shows
how the auetion purchase has displaced some of the Company’s generation resources that would
have served the non-shapping load. Therefore, in section 2 of the example the Company has
removed the highest cost resource from the caleulation of the FAC based on its order in the
siack,

For instanee, Unit 1 withouwt the suction purchase (Section 1) provides 1235 GWh to
retgil customers. Since this unit is the highest priced resource in the stack, the 350 GWh suction
purchase displaces some of the ontput of Unit 1,  This can be seen by comparing the unit data
for Sections 1 and 2 of the example, which shows the monthly GWh for Unit going from 1238
to 885. Section 4 shows the blending of Section 2 FAC rate at 30%, with the Scction 4 auction
rate at 10%. The resulting blended monthly FAC rate would be charged to the $SO customer. In
this example, the auction produces g lower FAC rate (Section 5), however, depending on the

price it could have produced z higher FAT tate as well.
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Generating Monthly )
Unit Gush Fuelffar, Cost ©  Rate/Mwh

"L FAC RATE CALCULATED WO AUCTION ,
Unif 1 , 235 & 85575000 § 45.00
Unit 7 LOB0 5 39375000 5 3750
Unit 3 L215 S5 42525000 % 3500
Total 3,500 137,475,000

{A} FACRATE WITHOUT AUCTION $ 39.28
2. FAC BATE EXCLUDING LOAD SERVED BY AUCTION
Unit 1 885 $ 39,823,000 5 £5.00
Unit 2 1050 § 39375000 § 3750
Unit 3 1215 § 42525000 § 3500
Total 380§ 133,725000

{8} FAC RATE ADRISTED FOR AUCTION $ 3884
L ALICT)
10% of 3500 Laad 3/0 S 14000000 § 40.09
&, BLENDED FAL RATE WITH 10% AUCTION

Weighted
Rate Wetghting Rate

FAC Rate Excluding Auction § 38.84 W 3 34,78
Auction Energy Rate $ 4000 0% S 400
{C} WEIGHTED RATE h $ 3878

REQUCTION IN RATE BECAUSE OF AUCTION: €- A 5 10.50}

Note: Tha FAC includes other costs In addition to tha fusl and veriable
casts divectiy associated with generating units as used in this Hlustration.

1f fuel costs rise significantly for AEP Ohio as was forecasted through inteyvenor
testimony and argued on brief by some parties,” the atiractive market prives for energy could
yield significant benefits for customers under the Company’s proposed approach. Alterpatively,

the energy auctions could end up producing fuel rate increases based on competitive

¥ Seeeg., Ormes Briefat 1315 and Reply Brief af 14-15.
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procurements from the market; the Opinion and Order rejected OCCs attempt to only take
advantage of market prices when they produce lower rates, by observing that “this Commission
understands the importance of custorers being able to take advantage of matket-hased prices
and the benefits of developing » healthy compstitive market, thus we reject OCC's arguments, as
stowing the moverent to competitive auctions would ultimately harm residential customers by
precluding them from enjoying any benefits from competition.” (Opinion and Order ar 39y In
any case, the Opinton and Order (at 15-16) proactively provided for establishment of 2 new
docket to address and mitigate any adverse rate impacts associzted with the energy auctions; if
there are adverse rate impacts for certain customer classes, these issues can be addressed on a
revenue neutral basis through thet docket.

The auction/CBP stakeholder process will siill fully apply and falfill its ordginal purpess,
under the proposal to freeze base generation rates and fow the energy auction costs through the
FAC. All of the CBP issues will need to be addressed through the stakeholder process and
ultiraately by the Compaty’s end-of-year filing, As required by the Opinion and Order (ar 40),
the substantive details of the competitive bidding process will be established through an open
and transparent stakeholder process, Per the Commission’s directive, the CBP will include
guidelines {0 ensure an independent third party is selected and 1o confinn there is an open and
transparent selicitation process, a standard bid evaluation, and elear product definitions.

While the 880 auctions in Oltio to date have involved full requirements products, the
Commissian haz clearly divected that all of the three auctions fe;‘ this ESP {i.c., the 10%, the 60%
and fhe 100% auctions) are energy-only auctions. (Opinion and Order at 39-40) Although the
scope and issues of AEP Ohio’s stakeholder process will clearly be different than the FirstEnergy

and Duke processes have been, the AEP Chio stakeholder process will stifl need to address the
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rate consequences of the auction on customers — but the focus will be on the FAC rate impacts
and not base generation rate impacts, since it is an energy-only suction and capagity continues to
be provided by AEP Ohio throughout this ESP term, In particular, there can still be discussions
in the AEP Ohiv stakeholder process about rate design issues relating to the auction price
allocation, seasonal rate adjustments, time-of-day rates, the procedure for assessment of the
auption costs, ete,

Whether the Company’s rebiearing request is considered a clarification or medification of
the Opinion and Order, the proposal to fieeze base generation rates throughout the BSP term
{including during the 2014/15 auctions) and to recover ensrgy procurernent costs through the
FAT should be adopted 29 a reasonable and batanced approach given the ather auction-related
modifications .adbpted irt the Opinion and Order.

B The Opinion and Order {nt 59) should be clarified fo confirm that the State

Compensation Mechanism adopted In Case No, 10-1929-EL-UNC {whereby
CRES providers pay RPM-based rates and AEPF Ghio is supposed io
ultimately receive $188.88/MW-day) does not apply to 550 auctions
specifically or nop-shopping customers in general.

The Compeany’s Modified BSP filing contained o compromize offer — made solely 25 port
of the package of terms and conditions proposed in the Modified ESP filing — to provide capacity
to winning auction suppliers for the January 2015 auction at B255/MW-day. After referencing
that position on page 57, the Commission stated as follows:

With the modification and adoption of the modified ESP, a5 presented in this

Order, the Comimission may reasonably determine the ESP rates, including the

rate impact of the generation asset divestiture, on the Company's $80 customers

for the term of the modified ESP, where upon SSO rates will subsequently he

subject to a competitive bidding process. While, AEP-Ohio proposes 1 enter into

en agreement with GenResouress to provide AEP- Ohio capacity at $255 per

MW-day, we emphasize that based on the Commission's decision in the Capacity

Case, ABP-Ohio will not receive any mare than the state compensation capacity
charge of $188.88 per MW-day from Ohio customers during the term of this ESP,
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(Opinion and Order at 59.) This language showld not be read to suggest in any way that the State
Compepsation Mechanism (SCM) established in the 10-2929 docket applies to capacity provided
o support an S50 auction or applies to rates of non-shopping 880 cuztomers at 21k such &
conclusion would be unlawful and unreasonable.

Asa threshold matter, AEP Ohio’s original offer to provide $255/W-day cepacity in
vonneetion with the January 2015 auction should be considered moot and inapplicable if the
Commission adepts the Company’s rehearing position (as discussed above) that bass generation
rates remain frozen throughout the entire ESE term. In the context of an energy auction, capacity
compensation should not be an open issue and hase generation rates should be left undisturbed,
If it rejects AEP Ohio’s proposal ta keep base generation rates frozen during the entire ESP term,
hawever, the Commission should ot rely upen the SCM for any reason in connection with non-
shopping 380 customers.

A SCM applies only to shopping customers under the Rellability Assurance Agreement
(RAA). Section 108 of Schedude 8.1 of the RAA states:

In a state regulatory jurisdiction that has implemented retail choice,

the FRE Entity must inchude in its PRR Capacity Plan alt load,

including expected load growth, in the FRR Service Ares,

notwithstanding the loss of any such load to or ameng alternative

retail L3Es. In the case of load reflected in the FRR Copacity Plan

thal switchey (o an alternative retoil LSE, where the state

regulatory furisdiction requires switching customsrs vr the LSE to

compensate the FRR Entity for its FRR capacity obligations, such

state compensation mechanism will prevail. ...
{Erophasis added). Thus, a SCM under the RAA has no application 0 non-shopping customers
or retail 880 rates. Any interpretation of the statement on page 59 that suggests that the SCM

applies to 38O customer rates ot to nan-shopping customers is undawful and unreasonsble.
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Neither the SCM nor the Commission’s 10-2929 decision adopting the SCM can be applied to
350 ratss.

While some might argue that the Coramission has independent authority under Ohio law
to regulate capacity rates in connection with a wholesale S80 auction, the language on page 59
only references the 10-292% decision which itself purportéd to create a SCM under the RAA.
The SCM prominently utilized an snergy credit which is not something typically used by the
Conmission in retall ratemaking. In any case, the 102929 decision only addresses the chasge to
CRES providers and does not address the retall rate issues or matters that relate to winning
suppliers in an 380 auction. In showt, the SCM and the 10-2929 decision are simply not related
to SSO zuctions or retail rates,

Consequently, the Commission should: (i) find the original $255/MW-day proposal to be
inapplicable and moot {such that the Opinion and Order’s finding on page 59 is ne longer
epplicable), (it} directly confitm that the SCM adopted in the 10-2929 docket has no application
to the encrgy auctions in this ESP or to S5O customer rates in geners! because the SCM only -
applies 1o capgeity pricing in support of shopping customers served by CRES providers, or (jii)
clarify that the statement on page 59 that AEF Ohio would ot receive more than SIB/MW-day
from Ohie customers was limited to shopping customers,

. It was unressonabic for the Comumission to impase early auction
requirements snd electronic systems for CRES providers to access customer
data without alyo providing thet prudently-incurred costs assecinted with
auctions {incleding capital rosts} and electronic system requireraents will be
recovered.

Given the substantial acceleration and expansion of the energy auctions imposed by the

Opinion and Order ~ as well as the additiona! obligations to develop electronic systems for

CRES providers 1o access customer data ~ the Coramission should have explicitly provided for

18

24




cost recavery of those compliance obligations. There may be significant costs associated with
the energy au'ctions, including incidental costs asseciated with hiring an auction manager 10 work
with AEP Ohio and its stakeholders and an auction monitor to wark with the Commission.
There may also be capital investrents such as IT systems or software to accommodate the
maction or establish the electranic system requirsments imposed by the Opinion and Order. Ser
Opinion and Order at 40 (we direct AEP-Okbio to develop an elzctronic systen: to provide CRES
providers access {o pertinent customer data, including, but not limited to, PLC and NSPL values
and historical usage and interval data no later than May 31, 2014). It may have beén prestined
that the auction costs will be passed through and recovered as part of the process for recovering
the energy auction clearing prices from customers as approved for the FirstEnergy operating
companies and Duke Energy Ohlo, but the Commission should explicitly provide for that
recovery through its rehearing decision.

D. The Commission should clarify that the auction rate impact docket will only
incorporate revenue-neniral solutions. :

Finally with respect to the energy auctions, the Commission should clarify on rehearing
that the rate mitigation docket established fn the Opinion and Order (at 15-16) will be
implemented on & revenue-neutral basis. While the Commission explieitly reserved the right to
implement & new base gencration rate design on a revenue neutral basts for all customer classes
at any time during the term of the modified ESP, the Commission 4id not attach the same
condition of revenue neutrality to its decision to initiate a docket “to mitigate any potential
adverse rate impacts for customers upon rates being set by auction.” {Opinion and Order at 16))
As with the Commission’s reservation of revisiting rate design, the initiation of the rate

mitigation docket should be considered only on a revenue newtral basis; otherwise, # would
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undermine the entire purpose of conducting the energy suctions and adjusting 880 rutes based
on the cost of procurement.

Under the Company’s propesal to have all energy auction costs recovered through a
continuing FAC, the scope of the rate mitigation docket may be more limited than originally
contemplated and would focus on the FAC eate impact of the energy anctions. For exanmple,
either as part of the auction/CBP stakeholder process or as part of the auction rate mitigation
docket, there may be a desire to implement a:xéthzr rate mitigation mechanism based on the
actual resulis of the energy auctions {e. g, for electric hesting customers or other affected
customers). Again, some related issues are fkely to be discussed as part of the stakeholder
process to address the details of how suction costs would be flowed through the FAC and
callected from eustomers. Thus, although the Commission may have contemplated the rate
mitigation docket a3 applying to a broader set of tariffs that may have otherwise been developed
in conjunction with also adjusting base generation rates under the Company’s original package
of ESP proposals, the rate mitigation docket would stil! be used fo address rate impacts that may
axise in recovering the energy auction costs through the FAC. o other words, the docket would
stilt serve as a forum for potential remedies to address rate impacts of the energy amtions — iy
addition 1o the up front discussion in the stakeholder PrOcess.

Presumably, the Cotnmission intended that the rate mitigation docket be implemented on
a revenue neutral basis and simply did not explicitly state that intention. I is itmportant for the
Company to understand that the Commisston is firmly commiited to flowing the full cost of
enargy auctions through te S50 customers. Thus, the Commission shonld clarify on rehearing
that any remedy or solution to be considered in the rate misigation docket will be implemented

on a revenue neuteal basis,
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IL The Commission erred in addressing certain matters relating to the
Retail Stability Rider (RSR).

A. It was unressonable for the Commission te use 9% as a target ROE in
establishing the RSR revenue target.

In the course vfcaleulating the revenue target for the RSK, the Commission utilized 2 9
pereent ROE value for AEP Ohio. August 8 Opinion and Order, at 35, Respecifully, the use ofa
4 petcent ROE value applicable to AEP Ohio feads to 2 substéhtial understatement of the RSR’s
target revenue bccagse that valug is unreasonably low.

First, the understatement of the ROE value is demonstrated bry the fact that just 8 monthg
ago, in AEP Ohio's distribution rate case, the parties stipulated, and the Commission approved,
ROE: for the distribution service business of 0PCo and Columbus Southern Power Company
(CEPyof 10.0 and 10.3 percent. Case Nos. 11-351 and 11-352-EL-AIR, Opinion and Order, 215
{December 14, 2011). Those very recently approved ROEs for the two cofapanies (which
subsequently merged) demonstrate that a 9 percent ROE for the combined companies is too fow,
In addition, becanse the distibution operations of AP Ohiv face risks that are lower than those
faced by the generation service business, it Is beyond contradiction that the appropriate ROE for
the conbined operations of AEP Ohio, including generation, transmission, and distribution, is
higher than the 10.0/10.3 percent valuss approved for the pre-merger companies in the
distribution rate cases.

Second, in an even more recent, indeed nearly comtemporancous, decision approving
charges for generation capacity furnished by AEP Ohio to CRES providers, the Cormission
found that the appropriate ROE to use in establishing those prices is 11.15 percent. Case Mo, 10-

2828-BL-UNC, Opinifon and Order at 34 (July 2, 2012). This decision recogaized explicitly

¥
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what ue party seriously challenges, which is that AEP Ohio's peneration business faces higher
risks than its distribution business and, consequently, the generation operation’s cost of equity ig
higher than that of the distribution business.

Third, AEP Ohio witess Avera's testimony, on rebitital, demonstrated that AEP Ohio's
actual cost of equity is in the range of 10.24 to 11.26 percent (AEP Ohio Bx. 150, at 5-6). Dr.
Averd’s testimony shows that the 10.5 percent ROE used by Mr, Allen is conservative, On the
other hand, the ROE values that OEG wiiness Kollen and Ormet witness Wilson recommended
were not supported by the evidense. As a result, thaﬁ( do not provide a record basis for an ROE
below the 10.5 percent reconimended by AEP Ohio witness Allen. Mr. Kollen did not even
atiempt to analyze what AEP Ohio's actual codt of equity is. Instead, he simply offered 2 range
of 740 11 percent. It is not sudiable to use his statement as a basis for assigning an ROE value ta
AEP Obiv. Dr. Wilson's analysis, although it purported to focus on AEP Ohio, was deeply
flawed, as Dr. Avera pointed out in his rebuttal testimony. (AEP Ohio Ex. 150, at 5-6.) Indeed
the Commission in i#s Opinjon and C;rdar_. at 33 noted the various flaws in Dz, Wilson's
testimony that Dr, Avera identified,

On rebearing, the Commission should recalewlate the target reveniug for the RSR using
M. Allen's recommended 10.5 percent ROE.

B. In order to watisly the requirements of Section 4928.144, Revised Code, the
Comusission should clarify apd confirm that: {t) the statement {on page 36}
that “{ajil determinations for future recovery of the deferral™ merely refors
to the post-ESP deferral balance verification process, and (3 the Opinien

- and Order complies with R.C. 4928.144 by providing for nanbypassable
recovery of deferrals ovor a three-vear period following the ESP term.

There are two related matters that need to be clarified regarding the RSR. First, the

Opinion and Order stated (at 36) that “[a]ll determinations for fiture recovery of the deferral.

shall be made following AEP Ohio’s filing of its actual shopping statistics.” Ag discussed

oS
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below, AEP Ohio betieves this statement merely refers to the post-ESP deferral balance
verification process; but the statement could be read broadly or out of context to undetmine the
Commission’s compliance with R.C. 4928.144 if it is not clarified, Second, the Commission
should clarify that only the full deferral balance (subject to verification) that is ot collected
through the $1/MWh altocation of the RSR during the ESP term will be collected over the threg
years following the ESP term. In order to comply with R.C. 4928144 and enable AEP Chio o
properly account for the deferrals created under the 10-2939 deciston, it is important that the
Commission cenfirm both of these points on rehearing.

‘The statement that all deteryinations for future recovery of the deferral shall be made
after receiving the shopping statistios is overbroad and should be clarified in order to avoid
undermining compliance with R.C. 4928.144, the phase-in statute, In a separate but related
passage of the decision, the Commission addressed the phase-in statute;

{f}n accordance with Section 4928,144, Revised Code, the Commissicn may order

any just and reasonable phase-in of any rate or price established under Sections

4928.141, 4928.142, or 4928,143, Revised Code, including carrying charges.

Where the Corumission establishes & phase-in, the Commission must also

authorize the creation aof the regidatory asset io defer the incurred costs egual to

the amount not collected, plus carrying charges on the amount noi collected. and

authorize the recovery of the deferral and carrying charges by way of a non-

bypassable charge.

(Opinicn and Order at 52 emphasis added.) Thus, in discussing the capacity charge deferral in
the “capacity plan™ section of the order, the Commission scknowledged thet the phase-in statute
requires up front authotization of the amount that would otherwise be colfected bur whick will
not be collecied under the phase-in plan, plus carrying charges. Costs “not collected” due to a
phase-in plan are not subjest to jeopardy of non-recovery when the bill comes due under the

phase-in plan; rather, the phase-in statute makes it clear that the amounts deferred showld be

considered “money in the bank,” Through this language on page 52, the Commission also
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recognized that the phase-in statute requires appm{:at of the recovery of such a deferral through a
non-bypassable vharge,

Left unclarified, the “all determinations for future recovery” reservation language on
page 36 could be read broadly or ot of context and inadvertently undermine the Commission’s
compliance with the phase-in statute, even though AEP Ohio does not believe it was the
Commission’s intention to do so. Rather, it is AEP Ohio’s belief that the “all determinations for
futore recovery” reservation used overbroad language that did aot accurately capture an
apprapriate implementation of the shopping reports being required. There is an obvious and
legitimate purpese for requiring the shopping leve! reports but the overbroad reservation
language used was unnecessary to achieve that purpose.

Specifically, because the Commission’s 10-2928 decision authorized the deferral of the
difference between $188.88/MW-day and RPM pricing, the actual amount of the deforral will be
driven by the quantity of capacity sold to support shopping load. In that regard, the reports
showing the actual quantity of shopping load will help verify the quantity of capacity sold to
support shopping load and will, in tum, confirm the amount of the deferral. The limited purpose
of the shopping reports should not be used to support an ovarbroad reservation of create
uncertainty about the deferral recovery, especiaily when doing so will undermise comphiance
with the phase-in statute - the very same statute being relied upon to authorize future recovery of
the deferrals. Any other interpretation would conflict with the 10-2929 decision,

AEP Ohio believes that it is the Commission’s hntention to authorize fidi recovery of the
capacity deferrals subject to verification that the deferrals are properly accounted for, consistent
with R.C. 4928.144. AEP Ohio also believes that the Commission fully intended 1o include

sufficient authorization in the decision 1 enable the Company 10 be able to establish regulatory
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assets rather than incurting substantial financial losses based on RPM pricing. That should be
clarified on rehearing to ensure compliance with R.C. 4928.144. Purther, if & decision involving
deferrals is not final such that any subsequent review or modification has been exhaysted, the
underlying regulatory assets could not be securitized either. (See R.C. 4528.23(%) and
4928.233(D).) For all these reasons, the Commission: should confirm what ARP Ohin belicves is
already its intention, by clarifying or revising the “all determinations for future recovery”
reservation language on page 36 of the Opinion and Order as being fimited to verification of the
deferral based on the volume of capacity sold to support shoppiag load.

As a related vaatter, the Comumission should explicitiy oxder that the verified deferral
balance with carrying costs will be recovered through the non-bypassable RSR after the ESP
term {with the entire amount of the charge being allocated to recovery of the deferral) over the
shres years following the ESP term until it is fully recovered. The requested clarifications will
help susure complinncs vﬁih R.C. 4528.144 and fortify the Company’s ability to implement the
deferral-and-recovery approach set forth in the 10-2929 decision.

C. As AEP Ohis has advocated on reltearing In Case No. 16-2929-E1-UNC, the
Commission should have required CRES providers to pay the cost-based
rate of at least 3188.88/MW-day for capacity supporting shopping load.
Given the challenges being raised in this ESP case regarding recovery of the
capacity deferrals, the Commission should establish 2 “backstop” remedy up
front to address the contingency of a successful challenge to the RSR - such
that CRES providerz wonld autematically be responsible for the entirs
338HBIW-day charge if cither the establishment of the capacity deferral or
the deferral recovery aspect of the RSR is reversed or vacated on appeal,

It is one thing for raies 1o prospectively be subject to change based on ongoing Hiigation.

But the Company should not be at risk for recovery of costs incurred and owing from its

RREPP

cusiomers based upon a futare appeal or Court decision. That risk is created by the

Commissiott’s combined decisions to approve and defer the costs {as part of the 10-2929
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decision) and recover them through the RSR (as part of the ESP decision). In both of those
dockets, pasties have contested the Company’s ability to establish the capacity deferrals and
recover them through the RSE - and will presumably continue to challenge the Cornmission’s
decisions in that regard,” In otder to avoid any potential retroactive eate issues in the future if the
deferral recovery component of the RSR is reversed or vacated on appeal, the Commission
should modify the combined decisions (in this proceeding and the 10-2929 case which is also
pending on rehearing) 1 provide for a reconciliation of the SCM 16 $1 B3 R8/MW.day if the
capacity deferral recavery is reversed or vacated. Specifically, the Commission should provide
up front that CRES providers will automatically be responsible for the full $188.88/ MW -day (to
be reconciled back to the date of the rehearing decision in this case), in the event that either the
establishment of the capacity deferrals or %he deferral recovery mechasism is reversed or
vacated. Such a provision being adopted up front as part of finalizing the 8CM is appropriate
and will prechude any potential retroactive raternaking issues that myight otherwise be fnvolved
with solving the potential problem later. 11 is unreasonable to leave the Company exposed to

inewrring a significant financial impact should this problem arise,

HL 1twas unreasonable for the Commission to explicitly provide for a final
reconciliation for the ESSR and not also do so for the Fuel Adjnstment
Clause , gridSMART® Rider and the Distribution Investment Rider.

In its Opinion and Order, the Commission approved AEP Ohio’s propesal to continue its
vegetation management program through the Enhanced Service Refinbility Rider (ESRR) and

approved the merger of ESRR rates between the OPCo and CSP rate zones. August 8 Opinion

* While AEP Oltio contitues to preserve the arguments sode on rehearing in the 10-2929 case and before the
Federal Enstgy Regulatory Commission regurding the 8CM adopted in the July 2, 2012 Opinion and Order, the
Company belicves the RSR liself (including the deferal recovery component) iz lnwfizt and reasorable and should
nof be reversed or vacated, But due t the substaatial financial risk that conid materialize for the Company through
continued challenges of the RSR by multiple partics, AEP Ohio submits that 8 contingent remedy is sppropriate.
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and Order at 65, The Commission further ordered that, “[wlithin 96 days after the conclusion of
the ESRR, the Corpany shall make the necessary filing for the final year review and
reconciliation of the rider.” 1. The Company agrees with the Commission®s provision for final
reconciliation of the ESRR.  The Commission's failure to pravide for similar final reconcitiation
of other riders that will expire upon or before the end of the BSP term, however, was
unreasonable and should be corrected on rehearing.

Specifically, the Commission should have provided for final reconciliation of the Fuel
Adjustment Clause, which will expire when the Company’s SSO load begins to be fully served
through the auction process. (See AEP Ohio Ex. 103 at 17; AEP Ohio Initia Br, at 26-27.) The
Commission should have provided for final reconciliation of the gridSMART@ tider which was
originally setto be a § year rider (2009-2013) with the final true~up in 2014, The Commission
also should have érevided for final reconciliation of the Distribution Investment Rider (IR},
which is scheduled to expire at the end of the ESP term. (See AEP Ohio Bx. 111 at 133
Reconciliation and recovery of the capacity deferrals remaining at the conclusion of the ESP
term through the RSR is a similar matter that was separately addressed above,

The Commmizsion has the authority 1o provide for final reconciliation of riders that will
expire during the term of an ESP. See In the Matter of the Application of Duke Energy Obio,
fne., for Authority to Establish » Standard Service Offer Pursuant i Section 4928.143, Revised
Code, in the Porm of an Electric Security Plan, Accounting Modifications and Teriffs for
Generation Service (“Duke 2012 ESP™), Case No. 11-3 549-EL-880, Opinion and Order, ot 32
(Nov. 22, 2011}, In its Opinitm and Order approving the stipulation entered into in the Duke
2012 ESP case, the Commission approved a seconciliation rider (Rider RECON), the purpose of

which was to true-up certain riders that were expected to expire during the ESP term. Jd. at 17,

27

33




Rider RECON was necessary in order to “recover the colledtive balance of any over- ot under-
recovery in * ¥ * the riders™ because “it [could not}. be determined whether there [would] be a
zero balance in [the] riders when they expire[d].” /. ‘

Like the riders approved for final reconciliation in the Duke 2012 ESP case, the FAC and
the IHR (in addition to the ESRR) are scheduled to expire at the end of the ESP teern, and it
cannot be determined at this time whether the riders will have a zero belance at their expiration.
Thus, final reconcitiation is necessary to recover any over- or undet-recovery in each of the
riders. Accordingly, the Commission’s failure to provide for final reconsiliation of those riders

was unreasonable and should be corrected on rehearing,

IV. It was unreasonable for the Commission to adjust the Distribution
Investment Rider for acenmulated deferred income taxes,

In its Opinion and Order, the Commission {at 47) modified AEP O'itio*s proposed
Distribution fnves‘ement Rider (DIR), directing that it be reduced to reflect an offset for
Accumuilated Deferred Income Taxes {ADIT). The Commission made this modification in
response to requests from Staff and Kroger, stating that “it is not appropriate to establish a DIR
rate mechanism in 2 manner which provides the Company with the benefit of ratepayer supplied
funds.” Id |

AEP Ghio maintaios that it was wireasonsble to reduce the DIR by an ADIT offset,
Modifying the DIR 1o include an adjustment for ADIT would be fundamentally inconsistent with
the revenue credit related to the ADIT included in the distribution rate ¢ase settlerment in Case
Nos. 11-351-EL-AR et al. Specifically, the DIR revenue credit to which AEP Ohio agreed in
the distribution rate case settfement reduced the revenue increase that ARP Ohio received as a

result of that case. That credit of $62.344 million was based upon the level of the DIR revenue
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increase that AEP Ohio had proposed for Case No. 11-346-EL-8SO et al. (ESP Iy of $86 miltion
in2012. Thet £SP 17 DIR revenue increase was not reduced by the amount of an ADIT offset
which is $21.329 million.’ Consequently, the amount of the DIR credit used in the distdbution
tate case seitlement was Larger than it would have been if it had been based upon a DIR revemue
mcrease that was offset by an ADIT amownt. If the DIR revenue increase pfoposed for ESP I at
the time of the distribution rate case settlement had been calcutated using an ADIT offset, AEP
Ohio would have included a corresponding smalfer revene credit in the distribution rate case
settlement of approximately $21 milion. {AEP Ohio Ex. 151 at 9-10.) ¥ the DIR i modified to
+ include an adjustment for ADIT, the credit provided to customers, a3 a result of the recent
disteibution base rate cage sett!erﬁent applying the DIR to distribution rates, would fmproperly be
greater than the amount collected in the DIR. (24) In fact, the DIR credit used in the
distribution rate case settlement of $62.344 million is greater than the current fevel of collections
under the DIR if $59.542 million,

The record shows that the DIR mechanism, in the form proposed by the Company, was 5
used o offset the rate base inorease in the distribution tate vase snd provide a oredit for
residential customers, as well as 4 contribution to the Parmership with Ohio participation in the
Neighbor io Neighbor program as part of an agreement signed by Kroger. In fact, Kroger
witness Higgins, during cross-examination, even adﬁaiued that the DIR was an issue for
consideration in the distribution rate case. {Tr. VIl at 2239.) The Commission's distribution rate
case order and the undesiying stipulation, which the Examiners took administrative notice of at

the hearing on the modified ESP, alse show that the IR was part of the considerations in the

i The incremeatal ADFIT offset as of March 2012 (based upon e most cisvent FERC Form 3Q available) is
£103,588,000 which results in reduced collections under the DIR of $2¢ 328,769 when the carrying charge mte of
20.59% ts applied.
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base distribution case. R.C. 4928.143 allows distribution-related matiers to be considered under
its plain language, but the admission of Kroger's own witness that the matter was considered in
the distribution rate case shows that Kroger's argument in favor of an ADIT offset to the DIR is
without merit,

In sum, it would be fundamentally unfair to retain all of the benefits of the distribution
rate case settlement, which AEP Ohio agreed to based upon a DIR caloulated without an offset
for ADTT, and now impose the cost of ait ATST offset upon the DIR in the modified ESP. ¥f
AEP Ghio had known that there was a risk that an ADIT offset to the DIR existed, it could have
taken measures to protect itself in the distiibution rate case setdement, In particular, it could
have included in that settiement a reduced DIR credit.  On rehearing the Commission should
restore the balance struck in the distribution rate case settlement by sliminating the ADIT offset

o the DIR.

V. The Commission should clarify with respect to the storm damage
recovery mechanism that the December 31 filing at the end of each year
through the ESP term, if necessary, shall incorporate expenses incurred
through September 30 of that year and that qualified expenses incurved
in the fourth quarter will be considered in the following year,

The Opinion and Order{at 68) adopted the Company’s proposed storm damage
accounting deferral mechanism and required annual reporting to Staff to determine whather
xgcovery or refunds might be appropriate, presumably if the resulting regulatory asset or Bability
was material. Separately, the Commission also provided for a storm damage defercal FECOVETY
process through a December 31 {iling regarding a year where there are one or more unsRpectad,
large scale storms. (/7. at 68-69.) If applicable, such an annual recovery filing would be
docketed a3 a new case and be subject to a 60-day comument process with the potential for an

evidentiary hearing to sddress unresolved disputes. (fd) AEP Ohio requests that the
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Commission clarify that, under the December 31 filing procedure, there would be a cutoff for
expenses incurred and to be included in such a filing of September 30. Under the Company's
proposed clarification, any qualifying expenses that occur after September 30 would be added 1o
the deferral balance and carried forward. Ai:sent this clarification, there could be a situation
where & December ice storm causes expenses that are not yet accounted for at the ime of the
Tiling and it would net be clesr how the resulting expenses would be treated under the Storm

Damage Recovery Mechanism.

VL. The Commission’s imposition of 2 SEET threshold was unreasonabie
and unlawful, '

In the course of modifying and approving & revised RSR for AEP Obio, the Comtuission
concluded that it would be appropriate to establish & significantly excessive carmings test (SEET)
threshold, applicable during the term of the ESP, "o casurs fhat the Company dots not reap
disproportionate benefits from the ESP.” (Opinion and Order at 37.) The Commission found
that “the evidence in the record dermonstrates that 2 12 percent ROE would be at the high end of
a reasonable range for return on equity [citations omitied}, and even AEP-Ohio witness Allen
agreed thata ROE of 10.5 percent is appropriate.” /4. Based on this reasoring s evidence, the
Commission established a SEET threshold for AEP Ohio of 12 percent. Id. It ig highly unlikely,
under the provisions of ESP as modified and approved by the Commission, that AEP Ohio will
eam close 10 12 percent during any annual period thet the ESP js in place. However, the 12
percent SEET threshold adopted by the Commission it its Opinion and Order is flawed in
several material respects, and as a result, that thresheld is undoubtedly af an unreasonably jow

fevel,
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First, the ROE values sponsored by Messrs. Kollen, Wilson, and Avera are forward-
locking estimates of AEP Ohio's cost of equity, ﬁxey are not ealeulations {or even estimates) of
the returns on equity actually eamed by companies that face comparable business and financial
risks to AEP Ohio. Specifically, the ROE values that make up the range of values that the
Commission used o establish a SEET threshold do not vomprise, nor are they based upon,
estimates of the “return on commeon equity that was earned during the same period by publicly
traded companies, including utilities, that face comparable business and financial risk™ to AEP
Ohio, as the SEET statute requires, See ORC § 4928, 143(F).

Second, even i the 12 percent ROE value selected by the Commission did coincide with
ROEs actually earned by comparable risk firms during ESP I, the SEET threshold must be set
at a level that is "significantly int excess of the ROE carned by the comparable risk firms, In
essence, the Commission's 12 percent ROE threshold sets the adder that is nseESsErY 10
determine the kevel at which the camed ROE for AEP Ohio becomes "signiﬁéamiy gxtessive” at
or near zero. Thet is unreasonable o its face, and its unreasonableness is further demonstrated
by the fact that the adder determined by the Comrnission to be reasonable in AEP Ohin's only
SEET proceeding Htigated to a conclusion was 60 percent of the mean ROE of the comparsble
risk firms. I the 60% adder were applied to the ¢ percent midpoim ROF that the Commission
found reasonable for OPCo foruse in adopting the RSR, it would equate o an additional 5.4
percent, or & total SEET threshold ROE of 14.4 percent. See Case No. 10-1261-EL-UNC,
Opinion and Order, at 22-27 (January 11, 2011). Setting aside that the 9% determination was
unreasonably fow, that appreach would produce 2 more reasonable result than arbitrarily

selecting 12%.
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The inadequacy of 12 percent SEET threshold is also evidenced by the treatment that
Duke Energy Ohio (Duke) has obtained in its ESP proceedings, including the ESP that covers the
comparable period that AEP Obio's ESP If proceeding sddresses. Duke and other parties agreed,
as part of the settlement agreement that resolved its first ESP proceeding, which covered the
2009, 2010, and 2011 annval periods, and the Commission approved for Duke, a SEET threshold
ROE of 15 percent. Case No. 08-920-EL-S50, Opinion and Order, at 21 (December 17, 20083,
In its subsequent ESP procesding, which govems the Janvary 2012 through May 2015 period,
Duke agreed again, as part of another settlement sgreement approved by the Commission, to 2
SEET thrashold ROE of 15 percent, applicable to cach annual period with that ESP. Case No.
11-3543-EL-880, Opinion and Order, at 35 (November 22, 2011). Thers is simply no credible
basis for imposing upon AEP Ohio a SEET threshold of 12 percent covering a period during
which the Commission has simultanecusly apprbwed & 13 percent ROE threshold for another
Ohio electric wility.

Notably, the Commission has previousty d&termi:}eévthat, for purposes of the SERT
analysis, any electric utilicy’s carnings found to be less than 200 basis points above the mean
ROE of the comparable risk group of publicly traded companies would vet be significantly
excessive. Case No, 09-786-EL-UNC, /n RBe 4EP Obio, Finding and Orziér, at 29, (June 30,
2010y, Case MNa. 10-1261-EL-UNC. Opinion and Order, at 22-23 (January 11, 201 1} In Case
Ne. 10-1261-EL-UNC the Commission found that the mean ROE of the comparable risk group
of finms was 11 percent. Thus, in that case an earned ROE of 13 percent (11 percent plus 200
basis points) was deemed to be a safe harbor level below which it would be conclusively

presumed that there were nof significantly excessive earnings. There Is nio rational basis for
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establishing a conclusive presumption Jess than two years later that eamings at and above a 12
percent eamed ROE level are significantly excessive.

Third, the SEET standerd articulated by § 4928.143(F) also requires that consideration
must be given "to the capital requirements of future committed investments {by AEP Ohio] in
this State.” The 12 percent ROE threshold that the Opinion and Order adopts does not provide
any oppartunity for the Commission to consider, as it must purspant to the statute, such capital
requirements of future commitied %nvéstments.

On rehearing, the Commission should eliminate the 12 percent SEET threshold. Instead,
it should allow the annual SEET process to be conducted during the course of the ESF ¥ using
the established method. Furthermore, the Commissien should clarify on rehearing that the same
process used to determine AEP Ohio's significantly excessive ROE threshold for purposes of the
SEET test in ESP 1 will be used in £SP J7 {subject to the outcome of the pending appeal before
the Supreme Court of Ohio involving the 2009 SEET). At & minimum, the Commission should
clarify that it intends to use the previousty-established method for determining the Company's
adjusted ROE for comparison with the ROE threshold (again subject to the outcome of the
pending appeal).

VII. The Commission’s 12% rate cap is unreasonable and mnlawful without
further clarificatiosn,

The Opinion and Order (at 70) adopted a 12% rate impact cap, invoking the phase-in
statute, R.C. 4928.144. As discussed below, the rehearing decision needs to clarify and address
some of the structural features of this separate phase-in plan in greater detai] in order to sattsfy

the statute. But as a threshold matter, the Company also needs to understand the practical
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administrative details of the Commission’s intentions with respect to the 13% rate impact ¢ap in
order to imp!emehi it
A. It was unreasonable o impose 2 rate cap without addressing several
important asperts of how the Company should implement the 12% rate
impact eap.

The Company reguests that the C;wmmission clarify through rehearing that the 12% cap
includes any initial or subsequent increases resulting from: the DIR, RSR, GRR, PMR, and storm
damage rider during the ESP term. These are tie new riders being adopted as part of the ESP
and should be the focus of the 12% rate cap. The potential rate fmpact of the energy auctions is
being addressed in the separate rate mitigation docket.

The Company hez performed analysis on bil! impacts through the ESP term based o the
above-listed riders and has determined that there should be a limited number of customers that
could see an increase over 12% before applying the cap, to the extent they have little to no usage
inany given month (2.2, the projected DIR is expected to be greater than 12% of base
distribution revenues, resulting in an increase ahove 12% on the custonwer charge if a customer
has no usage). The Company understands the Commission's desire to minimize rate impacts
associated with the new riders created under the ESP and will werk cm'.a practical
implementation of a “shadow calculation™ through the customer billing system. The Company
asks for a reasonable implementation period for programming snd testing as well as clarification
that the costs associated with upgrading the billing system be deferred 25 a regulstory asset for
future collection,

The Company itmends to program the customer bitling system to be abls 16 calculate

monthly billing both before and after any inerease to assure the 12% cap for customers, There

? The “shadow calculation” refers i bilting calculasions that would be done montily in conjimction with the
normal billing process to quantify the apgregate toral bill impasts of the ESP for purposes of implementing the 12%
cap, these ealgulaiions would be done in the background and not placed on customer bifis.
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are technical details that still need to be worked out to perform this shadow caleulation as well as
clarification from the Commissien before any coding can begin, The Company is requesting that
the Commission grant 90 days after the rehearing dec:ision to assure proper implementation of

the 12% cap for customers. In addition the Company is requesting a reasonable amount of time
after the shadow calculation is implemented to provide bill eredits fo any customers that may

have experienced an increase over 12% during the interim petiod beginning with the billing
month of Septémber until the shadow calculation is ioplemented. In other words, the Company
would still run the ealeulations dating back to September 2012 and provide any applicsble credits
retated to the 12% cap, afier receiving clarification on how the cap works and after equipping its
billing system with the capability to administer the appropriate calculations.

The shadow caleulation feature would automatically provide for a credit on a customer's
bill in the event that the increase in a customer’s total monthly bill exceeds 12%. The
programming for this shadow calculation requires each bill to be calculated thise times, as
further explained below. Inorder to process she Commission's order fora 12% cap, the
Company would calculate three bifls per month for esch customer before 2 final bill could be
sent 1o that customer. Currenily AEP Ohio has approximately 1.5 million customers which
equates to 4.5 million bills to process each month based on the order as it s;tands today. Due to
the large volume, the Company requests that the Commission recognize that, while AEP Ohie
will make all reasonable efforts to caleulate the 12% sate cap prior to receiving clarification, the
technical details and barriers to Implementation require additional clarification for the Company.
One example would be for rates that are proposed to be outside the cap - such as fuel, The
Company would always calculate the shadow calculation based on the fuel rate in effect as of the

last billing cycle of August. This requires three caloulations for each monthly bilk: {1) current
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monthly usage based on August 2012 ‘ratess, {2) current rates using normalized usage, and (3) &
third caloulation brings those two together for the fina! bill customers would receive. An
enample of the calovlation is provided in Attachment A to this filing,

The charges highlighted in green on Altachment A will always change in the shadow
caleulation due fo furure changes in the rates. These rates will be compated to the corrent retes
in effect as of the last billing cycle of Augnst 2012 Going forwatd, any changes in R, RS8R,
PMR, GRR or storm damage, highlighted in green above, will be comipared to the Jast billing
cycle of August 2012 rates. The second sample in Attachhxeni A is for lustrative purposes only
and is meém to give.an example of the caleulation if the 12% cap is actually implemented; The
third step i that exsmple shows the credit rider applied to the actual bill the customer would
receive.

In addition, the Company requests the Comumission to elarify that the shadow calculation
be based on the customer’s kol billing under the Company's S5O rate. The Company does not
have the rates that esch and every customer pays CRES providers and, thus, is unable to perform
a total bill calealation for all customers on any basis than other than its own SSO rates. In
addition, even f the Company had all of the needed information, suck a somparison would make
little sense for custorners that switched between S5O service and CRES provider service during
the petied begiuning with the billing month of September 2012 and the May 2015 ead of the
ESP becausé any comparison would be an “apples to oranges” comparison dus to any benefits
the cusiomer received by switching, In the ESP the Commission approved the Company's 580
rete and, as such, should clatify that the 12% cap is limtited only to what each eonnecied
customer would experietice if they were an SSO customer of the EDU; shiematively, the 12%

cap could only apply to AEP Ohio charges rendered to shopping customers.
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B. It was unreasonable and unlawiul for the Commission to impose a phase-in
rate eap without alse providing for nonbypassable recovery of the amonnt
ot coblected, including a carrying charge, and providing for a period of
recovery, ss required by Section 4928.144, Revised Code,

The Commission’s one-paragraph decision to implement a phase-in plan without any
basis in the record Is insufficient as a legal matter. As referenced carlier in connection with
Proposition of Law Ne. LB, the Commission acknowledges the tequirements of the phase-in
statute elsewhere in the Opinion and Order. (Opinion and Order at 52 emphasis added.)
Through that discussion, the Commission acknowledged that the phase-in statule requires up
front authorization of the amount that would otherwise be collected but which will not be
coliested urxde:'ﬁxe phase-in plan, plus carrying charges. Costs “not éoﬂec{ed” due tx; a phase-in
plan are not subject to jeopardy of nos-recovery when the bill comes due under the phase-in
plan; rather, the phase-in statute makes it clear that the amounts deferrad should be considersd
“money in the bank.” Through this language on page 52, the Commission also recognized that
the phase-in stgtate also requires approval of the recovery of such a deferral through 2 non-
bypassable charge. Yet, the 12% rate cap does not satisfy the requirements that the Convnission
has acknowledged apply to x phass-in plan,

The Opinion and Onder requires the Company to make a fifing “en May 31, 2013”
addressing the “deferral impsct created” by the 12% cap. While the Opinion and Order (at 703
makes passing references to “deferral costs created” and “deferrat caleulations” under the 19%
cap, the order does not directly authorize the Company to create and coliect deferrals related to
the 12% cap. Further, the Commission does not provide sufficient clasity as 1o how “the amount
not collected” and, thus, the deferrsls should be calculated ~ as discussed above. Also of great

significance fo the Company, the Opinion and Qrder does not authorize a caarying charge on the

deferrals or provide for recovery of the deferral through a nonbypassab}e charge. Itis an
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unlawful and unreasonable application of the phase-in statute to sipply impose an ambiguous
rate impact oap without addressing each of the specifics involved with the phase-in plan. On
rehearing, the Commission must clarify and address these statutorily-required detaits,

Another distinet preblem with the Commission unilaterslly imposing this requirement in
its decizion without sny discussion of it in the record is that it did not give the Company {or other
parties) a chance 1o address the idea at all. The Company would have sddressed, a3 it did in
presenting testimony in the £SP 7 case {where a phase-in was part of the application and
testinony of record) the accounting restrictions applicable to such 2 phase-in plan. OF partioular
signifieance is the need to tie the phase-in deferral to 2 specific costexpense that is cost
regulated —~such as fuel expenses that are recovered through the FAC. As AEP Ohio witness
Assants testified in the ESP / proceeding, under the 38 221 de-regulatory regime, tying (he
phase-in plan to fuel expense narrowly presented an opportgnity to comply with GAAP
accounting and rely on the FAC being a separable partion of the Company”s business that is cost
regulated in order to comply with GAAP; this, in turn, permitied the Company 1o creste the
deferrals and avold expensing the entire fiel cogt during the period it was incurred, (£8P I AEP
Ohio Bx. € at 14) In order to implement a proper phase-in and enable the Company 1o actually
create the regulatory asset for any cost smounts deferred under the 12% cap, the Commission
should alse clarify on rehearing that the phase-in plan should be tied to fuel expense in the same
manner as was adopted in 57 . Though the FAC would not be under the 12% cap (under the
- Company’s requested clarification), the FAC couid still serve as the toggle for deferring

expenses in administering the 12% cap,
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Vil The Commission should have approved the corporate separation
application at the same time that it issued the Order or made the ESP
plan contingent based on approval of the pending corporate separation
case, since many of the obligations and esmmitments under the ESP are
dependent upon completion of corporate separation. The corporate
separation issue that was addressed concerning the Pollution Control
Bonds should be clarified and/or reconsidered and modified,

Structural legal separation is a critical pillar upen which the modified ESP is builyy
without its concutrent approval the Modified ESP proposal mmsavels. Thus, it is important that
the Modified ESP be tied to approval of AEP Ohio's application in Case No. 12-1126-FL-UNC
(“corporate separation proceeding™). That docket is dpe for decision as the relevant issues have
been raised and were considered by the Commission when it spproved AEP Ohio’s comporate
separation g2 part of the 2011 ESP Stipulation, and those same issues have been raised again as
past of the current comment cycle. Because strustural legal separation (f.e., generation
divestiturej is a critiesl and necessary prevequisite for the Modified ESP 1o trassition toward and
implement an auction-based 850, the Commission should make clear on rehearing that the
Modified ESP will not be effective until the Commission approves AEP Ohio's application in the
corporate separation proceeding. Accordingly, the Cqmnﬁssioa should approve strechural legal :
separation and rule on AEP Ohio’s corporate separation plan and related asset transfers in the
COTpONate separation proceeding forthwith.

The one corporate separation-related issue addressed in the Order that should be
reconsidered and modified is whether pollution controf revenve bonds (PCRBs) with tender dates
after the closing of corporate separation can be retained by AEP Ohio or transferred to AEP
Genco consistent with AEP Ohio’s corporate separation application. AEP Ohio propeses that

these PCRBs should be retained by AEP Ohic snd not sansferred. The Company reasons that it
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is beneficial for these bonds to remain with the regulated entity and nat be transferred because
tha P(?RBS are a flexible, tax-exempt, low-cost form of debt, which are not directly lnked to the
generation assets being transferred to AEP Genco. Moreover, as AEP Ohio has indicated in the
corporate separation proceeding, it is not possible to transfor the PCRBS to AEP Genes before
the tender dates. Instead, if AEP Ohio is required to divest itself of fhese bonds before their
respective tender dates (i.e., on the date of corporate separation), the bonds would need to be
defeased on the date of corporate separation at substantial cost, Defeasance effectively results in
the termination of these bonds far earfier than their maturity dates, which extend to between 2038
and 2043. Thus, the Company maintains that these bonds, which only represent 7% of the
Company's overall debt with the level shrinking to 1% after 2014, should remain with AEP Ohig.
Staff’s position is that the Cémpany has not provided enough infaﬁnatim regavding the
alleged substarcial costs if defeasance is required. Thus, Staff advocates that the Company
should be required to make a filing “within six months of the completion of corporate separation,
demonstmting the substantial negative impact on AEP-Ohio that would be avoided if it desires
not 1o transfer this debt or use intercompany notes.” (Staff Initial Post Hearing Br. at 14},
According to Staff, at that time it can evaluate the Hling and make a recommendation on this
issue 1o the Commission. (Staff Ex. 108 at 5-6; Tr. Vol. XV at 4404-4406).
In its Order, at page 59, the Commission atiempts to resolve this issue as follows: i
Despite the Stafl's recornmendation, the Commission approves AEP-
Ohio’s requiests to retain the pollution contro! bonds contingent upon &
fiting with the Commission demonstrating that AEP-Chio ratepayers have
notand will not incur any costs associated with the costs of servicing the
associated debt. More specifically, AER-Ohio ratepayers shall be held
harmless for the cost of the poliution control bonds, as well as any other
generation or generation related debt or inter-company notes retained by

AEP-Ohio. AEP-Ottio shall file such information with the Commission,
in this docket no later tham 90 days after the issuance of this Order.
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While the Company appreciates the Commission's initiative to address this issue, the language is
incensistent with both the relevant record and the current status of these bonds.
As noted above, Staff's position in its testimony, cross-examination, and briefs is that the
Company did not provide enough information for $taff to recommend to the Commission
whether the PCRB with tender dates after corporate separation showld remain with ARP Ohio or
not. Az s result, Staff reconmmends that 1the Company should provide r%wre information prior to
 its forecasted date for corporate separation. The notion set forth in the Order of requiting the
Company to demonstrate that AEP Obio ratepayers have not and will not incur any costs
associated with the costs of servicing the associated debt or holding AEP-Ohio ratepayers
harmless for the cost of the subject PCRBs, as well as any other gensration of generation-related
debtor intcr-mmpauy.mtcs vetained by AEP-Ghio, is not in the record and, thus, never
addressed by the parties, At a minimurm, the Commission should clarify that the 90-day showing
would be mited to demonstrating that customers have not and will fof ineur any additional

- costy caused by corporate separation, and that the hold harmiess oblipatior also pertains to
additional costs caused by corporate separstion.

The suggestion thet AEP Ohio can attest that its customers would not be affected by those
PCRBs is neither possible nor consistent with basic public utility financing. Under the subject
PCRBs, which have tender dates afier the forecasted close of corporate separation, AEP Ohio
customers currently have exposure to these PCREs at Ieast until their tender dates, which extend
as far as Janvary 1, 2019, Thus, assuming that the Company would tender for the bonds at the
eartiest possible date prior ta their maturity, the Company and its customers have gxposure to
these PCRBs labilities presently and into the fiture until their tender detes. The point, however,

is that corporate separation itself will not cause additional costs to be incurred by AEP Ohio
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beyond those costs to which it is already committed. Instead, effectively forcing the AEP Ohio
to defease these PCRBs on the date of corporate separation will cause significanily more cost to
the Company and its custorners, It is this unnecessary cost otherwise caused by language in the
Order that the Company sesks to.avoid in its request o cither (1) retain these PORBs with AEP
Ohio and not transfer them o AEF Genco or, alternatively, (2) wansfer them to the Geneo as of
their respective tender dates consistent with AEP Ohio’s corporate separation plan,

On rebearing the Commission shonld modify its language to be clear what AEP Do is
requtired to do. Because the Commission does not want to create UNNECESsary ¢osts as past of its
corporate separation decision, a directive that would require AEP Ohio to defease the PCRBs at
the closing of corporate separation is not a viable option. The Commission, thus, has the
following options: (1) It can winthorize AEP Ohio to retain the PCRBs at OPCo and not transfer
then to the Genvo, or, slternatively, (2) it can suthorize AEP Ohio to tranafir the bonds to AEP
Genco consistent with AEP Obio’s corporate separation plan, which would invalve retaining the
PCRBs st OPCo until the respective tender dates, but synthetically transfer those Habilities to
AEP Genco with inter-company notes during the period between closing of corportate separation
and the bonds” respective teader dates. Both options are consistent with AEP Ohio's application
in the corporate separation proceeding and, specifically, Condition 3 of its Application {p. 8},
which is intended 1o address transfers that could mmpose substantial additional costs on the
Company. In addition, both options do not cause customers to incur, and effectively hold
harmless customers from, any additional costs (i.¢., defeasance costs) that could arise from

corporate separation.®

¥ On selicaring, the Commission should eliminate the S0-day showing stnee it would be unnecessary if either of the
two pplions presented by the Company is implemented. Alernatively, the explanation set forth herein should be
accepted by the Commission s sutisfying the 90-day showing, as clarified and/or modified ss suggested by AEP
Chio.
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These provisions are essentially identical to the condition aceepted by the Cormmission in
Section VHLB of the Duke Stipulation, which states "that contractual obligations anising hefore
the signing of the Stipulation shall be permitied to remain with Duke Energy Ohio without
Commission approval for the remaining period of the contract but only to the extent that assurning
or transferring such obligations is prohibited by the tetms of the contract or would result in
substantially increased Habilities for Duke Energy Ohio if Duke Energy Ohio were to transfer
such obligations to its subsidiary or affiliate,” FirstEnergy received similar treatment when it
transferred its generation assets. Accordingly, option 2 above affords éhe Company the same
treatment in its transfer of PCRBs that have tender dates after the projected close of corporate
separation as the Commission bas granted other Olvio electric utilities, inctuding as reflected in
Section VILB of the Duke Stipulation.

In sum, the Commission should reconsider and modify s language to sither: (a) grant
the Company's primary request to allow the PCRBs with tender dates beyend the corporate
separation ciosing date to be retained by the Company and not transferred to AEP Gepto; or (1)
adopt the same approach taken in the Duke order and set forth Condition 3 of the Application,
which allows the Company to effectuate the transfer of the PCRBs ir an orderly fashion. Rither
option will allow the Company to address the PCRE issue without the Company incurring
unnecessary additional oosts,

IX. The Commission’s MRO test ealeulations underestimated the relative
benefits of the ESP and should be modified,
AEP Ohio contended, and demonstrated, that its proposed ESP, including its pricing and all
other terms and conditinns, is more favorable in the aggregate 28 compared to the expected

results of an MRO. In its Opinion and Ovder (at 70-77), the Commission also concluded,
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properly, that the modified ESP is more favorable in the aggregate, as compared t0 an MRO
altemative. {Section 4928142, Chio Rev. Code) The Commission agreed with AEP Ohio’s
position that, in order to properly conduct the statutory test, the proposed ESP must be viewed in
the aggregate, which includes the statutory price test comparison, other quantifiable benefits of
the modified ESP, and a consideration of non-quantifiable benefits of that ESP.

 The vCommissian found that the statutory price test favored the modified ESP by $9.8
million. However, it also found that other quantifiable costs, including $388 millior associated
with the RSR and $8 million with the GRR, favored the MRO aliernative, Consequently, the
Commission conchuded that when those other quantifiable items that favored the MRO were
subtracted from the $9.8 million BSP price test benefit, there was 2 net advantage for an MRO of

approximately 5386 million. (Opinion and Order at 75) 7

‘ While the RSR and the inclusion of recovery of deferred capacity costs within the RSR
result in the most substantial costs assoctated with the modified ESP, the Commission correetly
found thst, "but for the RSR it would be impossible for AEP-Ohia to completely participatein
full energy and capacity based auctions beginning in Jure 1, 2015." /. a 76. The Commission
concuded that the most signifivant of the non-quantifiable benefits of the ESP is that it enables
AEP Ohio to deliver and price energy at market prices in just under two and 2 half vears,
significantly esrlier that what would otherwise cocwr under an MRO option. Id.

The Commission's conclusion that the value of the less readily quantifiable benefits of the
modified ESP more than offeet the approximate $386 million quantifisble advantage of the MRO
option that it had caleulated is undoubtedly correct. However, it is also the case that the $386
million quantifisble advantage of the MRO that the Opinion and Order caloulated is substantially

overstated.
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In the Commission's determinaﬁon of the guantifiable costs and benefiis of the BSP the
cost of the RSR Is pverstated in two ways. First, in the determination of the price benefit of the
modified ESP the Commission concluded that it is appmpriéte o congider only the 24-month
period from June 2013 through May 2013, In order to evaluate the costs and benefits of the ESP
in a consistent manner, the Commission should have likewise considered the cost of the RSR
over the same 24-month period. Instead, when evaluating the costs of the RER, the Comunission
congidered the cogt of the RER over the entire t!me—yc::st period of the modified BSP, starting in
Jure of 2012, 2 year carlier than the period during which the price fest was conducted.
Accordingly, the Opinion and Ouwder erved by evaluating the cost of the RSR in 2 manner
inéonsistcnt with how it evaluated the MRO/ESP price test comporent of the comparison. If the
evaluation of the impact of the RSR is properly conducted in a manner consistent with the price
fest, the 3388 million cost of the RSR included in the overali comparison is reduced by $120
million, and, thus, the overall quantifizble gap between the modified ESP and the MRO
alterpative is reduced to $266 miflion, Below is the computation of the $120 million reduction to
the cost of the RSR that results from determining the RSR’s cost for the 24 month period, June
2013 through May 201 5;

$3.56/MWh*48 million MWh=$168M
$1.00MWh*48 million MWh=343M
SI68M-B48M = §120M

The second error results from valuing the total RSR recovery amount at $508 million.
The $508 million recovery amount is based upon 36 months of ¢ollections, while the RSR will
only be recovered over a 33 month period from September 2012 flrough May 2015. The
adjustment refated to the $1.00/MWh devoted towards the capasity case deferral mwst also be

considered. After vonsidering these two factors, the cost of the RSR (whether calculated over 24
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or 36 months) must be reduced by $30 million. Below is the calculation of that £30 million
errot:
$3.56/MWh*48 mallion MWh*3/12=842M
$1.00/MWh*48 millfon MWhE*3/12=812M
$42M-5120 = $30M
I the first error, described above as the mismatch in periods (2 years vs. 3 years), is
corrected, it would also correct this second error, and no separate adjustment would be
necessary.
In sum, the net quantifiable benefit of an aliernative MR, a5 compared to the modified
ESP, befure consideration of the ;va?ue of the very significant non-quantifiable bepefits of the
modified ESP, when properly calculated, is $266 million, not $388 million. & any event, there

ia at least 2 $30 million overstatement of the net quantifiable benefits of the alternative MRO.

X.  The Commission shouid consolidate this £SP I proceeding with the
capacity pricing proceeding, Case No. 10-2929-EL-UNC, for purposes of
rehesring.

AEP Ohio requests that on rehearing the Commission consolidate this EZP H proceeding
with Case No. 10-2929-EL-UNC, the Capacity Pricing proceeding, for purposes of deciding the
issues raised on rehearing in both cases, on an integrated basis. There are significant benefits
that would result from such & consotidation and no downside. Accordingly, the Commission
should issue 2 consolidated rehearing decision in both cases.

First, the issues addressed relating to eapacity pticing and the State Compensation
Mechanism, in Case No. 16-2929, and the integrally related cosi-recovery mechanism devised by
the Commission in this ESP /] proceeding for the deferrals that result from the Cabacity Pricing

and this £8P /I proceeding are best explained, understood, and supported when those issues are
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considered in a comprehensive and integrated manner. Accordingly, consolidation of decision
making for the two proceedings on rehoaring would enable the Comumission to explain its
decision on these issues in a thorough and complete manner, and it would aveid the risks that El
piece-meal approach might pose. Because the explanation of the rehearing decision making
would be more comprehensive and coherent, when the decisions are made on 2 consolidated
basis, understanding the decision making ~ by the parties on rehearing and by the Ohio Supreme
Court, en appeal - would also be improved, In support of' 2 single final order from the
Comemission, the 10-2929 record supporting the underpintings of the decision relating to
capacity charges would be available along with the 11-346 record supporting the ESP-related
parts of the decision. As it stands, portions of the decision in each respective cage refy on
portions of the decision from the other case, inchuding the record. Thus, issuing a unified
decision would improve the record basis for the findings in both cases,

Through improved explanation and understanding of the Commission's decision-muaking
on rehearing, the support for that decision making also, inevitably, would be improved. For
example, in its July 2 Opinion and Order in Case No. 182929, at 22, the Commission found thal
it is "necessary and eppropeiate to establish a cost-based state compensation mechanism for
AEP-Ohio." The Commission also found that it would be appropriate to set the price for
capacity charged to CRES providers at the RPM level. However, the Commission also
concluded in its July 2 decision that the precise features of the compensation mechanism, in
particular how the differcnce between cost and RPM pricing would be recovered, would be
addressed in its ESP I decision. And, in fts £SP ] decision, the Commission desoribed how it
would provide for recovery of AEP Ohio's capacity costs not recovared through the RPM price.

In particutar, the Commission determined in its August § ESP # decision that cost recovery of
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AEP Ohio's deferred capacity costs would be accomplished, in part, through the RSR and, in
part, through a nonbypassable charge established at a later date. A consolidated approach for
these cases on rehearing would advance a thorough explanation and understanding, of the
Commission’s decisions on these issues, and wonld, 25 4 result, reinforce the record support for
the Commission’s decisions.

Second, consolidation of rehearing decision making will ensure that the procedural
timelines for consideration of any appeals of both the capacity pricing decisions in Case No. {0~
2929-BL-UNC and related decision making in this £SP If proceeding coincide, That will allow
for a more efficient and Jogically consistent prosecution and consideration of sny appeals. |

Third, there is no downside to consolidating the decision making for purposes of
rehearing. As noted above the rehearing process would be made more efficient and logically
consistent by consolidation. In addition, the parties to Case No. 10-2929 nre a subset of the
parties to the £8P i proceeding, Consequently, there are no parties from Case No. 10-2909-5L-
UNC that are not already parties to the ESP JJ proceeding, and so there would be no inadvertent
or improper addition of parties to the £SP I/ pmcéeding.

In sum, for all of the reasons provided above, AEP Ohio requests, and recommends, that
the Commission consolidate Case No. 10-2929-EL-UNC and this £S2 §/ proveeding, for

purposes of s sehearing decision-meking in both proceedings.
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- CONCLUSION
For the foregoing reasons, the Commission should grant rehearing and should reverse and

modify its August §, 2012 Opinion and Order as set forth above,
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tdentity Outside the Cap chages:
Residential Customar uging 1,000 kWhn
‘ Sampla ¥
Step 1 Bl cuergntentes  Chargs  Denmaription

Energy Charges $45.77  igotre for 12% Cap
Customer Chargs $4.52 ignore for 12% Cap
Universa Serves Fand $287 lgnorador 12% Csp
KWH Tax (First 2,000} 3465 tgnore for 19% Cap
Ratail Stabiiry Rider TU%4E5 ] Use Cwrront Rate for 12% Cak
Priasadn Defarral SH00  lgnors for $2% Cap
TCRR 5894 lnoees tor 12% Cap
Emvironmpital Rider $H00  ignore for 12% Cap
Fue! Adwsiment Ceuse lgners for 12% Cap
DIR i 747 Use Gutrent Rate for 13% Calc
EEFOR $4BS  Igrove for 17% Cap
EDR $356  Ignoce far $2% Cap
ESRR $1.57  ignomefor $7% Cap
DARR: $251  Ignoms lor 12% Cap
Residentia’ Credit Rider $1.068  ignone for 12% Cap
GriSMART Rider knore far 129 Cap
GRE Usa Current Rate for 12% Cat
PR Lsé Gument Rata {or 12% Cale
St Damage Rider - Use Curtent Reta for 12% Cale
Nawy Charges far 12%
Calcuiation
Step 2 Btliratesin
sffect Aug 2012
Enegy Charges 344 85
Cuslomas Chasgs 84452
Universal Service Fund 5287
KvH Tax (First 2,0005 $4.65
TCRR $10.37
Environmenta! Rider $4.92
Fuel Adjustment Clause 540,40
EEFOR $24¢
EDR $2.88
E5RR 8317
DARR $2.81
Rasidential Cradi Rider 5108
idSMART Ridar S0 5'2‘“
Ol Charges 2404
New Chargas « Qi
Chutegass plus nesw Fi28.43
Cragit Rider {f eppizebin) 57.413
Stap ¥ Biff ourvont rates
Enorgy Cherges $48.77
Custosmmer Gharge $4.82
Urlvarsal Setvics Fung §2.87
KWH Tax (First 2,600} $4.85
Retail Stabifty Rider §$4.65
Phase-n Detorrat su.an

lgantily Quisids the Cap charges:
tdustrative Example Only
Sample 2
Step 1: Bifl cwrrent rates Chasge
New Charges fom Res
Exampls 57.58
incraass to Bustale Sredit
Ridey —Np
New Charges for 1%
Calewlation 739
Step 2- B rates in effpck
Aveg 2012
Energy Charges $46.85
Customar Chage _ $4.52
Universal Service Fund $2.87
KWH Tax (First 2,000} 5465
TORR $10.37
Enviconmental Rider . stz
Fuel Aditmtmant Stavsy S 34080
EERDR © B2.E4
EDR N 743
ESRR A
DARR . 5251
Rosidenbat Credit Rider 5106
QrISMART Ridas e $052
Ofd Chames $127.04
New Cherges » Od
chasges plus pew 513843
Creti Fider (ff appliicable) $32.87

Step 3: B current rates

Energy Charges 4877
Customer Chirge $4532
Universa! Service Fund $2.57
KNV Tax (Fiest 2,000) $4.66
Ratad Stabilty Ridsr £485
Phase-n Duaterral %00
TCRR $9.84
Envirorenerital Rider $0.00
Fuel Atjustonat Clause $40.80
DiR $2.74
EEPDR §2.8¢
EOR 3558
ESRR §1.87
DERR
§2.91
Residemtis Craviit Rider -$1.06
QrdSMART Rider $0.27
GRR $0.00
PHR $€.00
Siuren Damage Rider $0.00
Crodit Rider (if appiicabls) 5287
Totat B $iZ58T
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TCRR
Environmental Rider
Fusl Adustiment Clouse
DR
EEIPOR
EDR
ESRR
DARR
Regidental Credit Rider
PHISRART Rijer
GRR
PMR
Stern Danviags Rider

Credit Rider (f applicable; 80.60

Totat 5

5934
80.60
§40.50
§2.%4
$2.89
$3.36
$1.57
5251
-$1.08
§.27
.06
$0.00
F0.00

§128.88
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