
In The
SUPREME COURT OF OHIO

The Kroger Company, et aL,

Appellants,

V.

Public Utilities Commission of Ohio,

Appellee,

atid

Ohio Power Company,

Cross-Appellant.

f/F

,^'/'?rJs

tf^

Case No. 13-521

On appeal from the Public Utilities
Commission of Ohio, Case Nos. Case
No. 11-346-I;L-SSO, Case No. 11-348-
EL-SSO, Case No. 11-349-EL-AAM,
and 11-3 5t}-EL-Af1M, In the Matter of
the Application of Coluinbus Southern
Power Company and Ohio Power
Caanpanyfor Authority to Establish a
Standard Service C)ffer Pursuant to
§4928.143, Ohio Rev. Code, in the Forna
of an Electric Security Plan, et al.

THIRD MERIT BRIEF
SUBMITTED ON BEHALF OF APPELLEE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Mark S. Yurick (0039176)
Counsel of Record
Zachary Kravitz (0084238)
'Taft, Stettinius & Hollister, LLP
65 E. State Street, Suite 1000
Columbus, Ohio 43215-3413
614.221.2838 (Telephone)
614.227 .2007 (Fax)
myuritkrir,taftlaw.com
zkravitz;a4tattlaw.com

Counsel for Appellant,
The Kroger Co.

;;i€. .

Michael DeWine (0009181)
Ohio Attorney General
William L. Wright (00108010)
Section Chief
Werner L. Margard III (0024858)
Counsel of Record
Devin D. Parram (0082507)
Steven L. Beeler (0078076)
Assistant Attorneys General
Public Utilities Section
180 East Broad Street, 6'" Fl
Columbus, OH 43215-3793
614.466.4397 (telephone)
614.644.8764 (fax)
werner.margarelLq^,puc.state.oh.us
dev_in.parram^a;ppuc. state. oh. us
steven beeler@puc state oh.us

10 fnE R K 0^ s0 a,3 ^ ^

SUPREME l^'10

Counsel for Appellee,
The Public Utilities Commission of Ohio



Samuel C. Randazzo (0016386)
Counsel of Record
Frank P. Darr (0025469)
Joseph E. Oliker (0086088)
Matthew R. Pritchard (0088070)
McNees Wallace & Nurick LLC
21 East State Street, 17th Floor
Columbus, O1 43215
614.469.8000 (Telephone)
614.469.4653 (Fax)
sagnrcr>.,mwncmh.com
fdarrA.,,inwncmh.com
'oI^ iker^^^,znwxlcmh.ccam
mpri tchard( _̂^^m`vncrnh_com.

Counsel for Appellant,
Industrial Energy Users-Ohio

Bruce J. Weston (0016973)
Consumers' Counsel
Maureen R. Grady (0020847)
Counsel of Record
Terry L Etter (0067445)
Joseph P. Serio (0036959)
Assistant Consumers' Counsel
Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, 01-I 43215-3485
614.466.8574 (Telephone)
614.466.9475 (Fax)
gradci)gcc.state.oh.us
etter!a occ.state.oh.us
serio!ciocc. state. oh. us

Counsel for Appellant,
Office of the Ohio Consumers' Counsel

Michael L. Kurtz (0033350)
Counsel of Record
David F. Boehm (0021881)
Jody M.K. Cohn (0085402)
Boehm, Kurtz & Lowry
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
513.421.2255 (Telephone)
513.421.2764 (Fax)
dboehm ( a;bk l l awfirm. corn
mkurtl0)bk1lawfirm.com
'k lercohni0kilaufrm,com

Counsel for Appellant,
The Ohio Energy Group

Mark A. Hayden (00$1077)
Counsel of Record
FirstEnergy Service Company
76 South Main Street
Akron.. OH 44308
330.761.7735 (Telephone)
330.384.3875 (Fax)
haydenm cisfirstenergycorp.com

James F. Lang (0059668)
N. Trevor Alexander (0080713)
Calfee, Halter & Griswold LLP
1405 East Sixth Street
Cleveland, 0I-144114
216.622.8200 (Telephone)
216.241.0816 (Fax)
j lang.-(`i;.cal f'ee.com
talexa.nderri^^calfee.com^._^



Steven T. Nourse (0046705)
Counsel of Record
Matthew J. Satterwhite (0071972)
American Electric Power Corporation
I Riverside Plaza, 29th Floor
Columbus, Ohio 43215
614.716.1608 (Telephone)
614.716.2950 (Fax)
stnoursera)aep.com
mj satterwhiterc7r,aep.com

Daniel R. Conway (0023058)
L. Hradfield H:ughes (0070997)
Porter, Wright, Morris & Arthur LLP
41 South tIigh Street
Columbus, Ohio 43215
614.227.2270 (Telephone)
614.227.1000(Fax)
dconway(cLporterwright. corn
bhughes6ct,porterwright.com

David A. Kutik (0006418)
Jones Day
901 Lakeside Avenue
Cleveland, OH 44114
216.586.3939 (Telephone)
216.579.0212 (Fax)
dalcutiktc^' onesday.c_om

Counsel for Appellant,
FirstEnergy Solutions Corp.

Counsel for Cross-Appellant,
Ohio Power Company



TABLE OF CONTENTS
Page

TABLE OF AtJTHORITIES .................. ..'"`. .. ..,.... ..... ..............................................11111

INTRODUCTION ........................ ...........................................,.................,........................ 1

STATEMENT OF FA.CTS ........................... . .... .... .................................................. 2

ARG UMEN T . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . 5

Proposition of Law No. I:

Where the Commission determincs that the comparable group
threshold has not been met, R.C. 4928.143(F) requires no
further analysis. [AEP Ohio Cross-Appeal Prop. No. VI] .................,...,..... 5

Proposition of Law No. II:

R.C. 4928.143(C)(2)(a) permits an electric distribution utility
to withdraw an electric security plan (ESP), [AEP Ohio
Cross-Appeal Prop. No. VII] ........................................................................ 8

Proposition of Law No. III

The Commission correctly applied the fully-litigated capacity
rate to both shopping and non-shopping customers in a
consistent, non-discriminatory fashion. [AEP Ohio Cross-
Appeal Prop. No. IV] ............................................... ............................. 13

CONCLUSION ..............,.............................................,...,.................... . ..... .. ..,.. 17

PROOF OF SERVICE ................................................................... ........... .... ... ... , ..., 19

APPT,NTaIX PAGE

R.C. 4905,33 ..................................................................... . ................ ....... , .......... 1

R.C. 4928.141 ............................................. ................ .............. ....... . ....,................. 1

R.C. 4928.143 ..... ................................................................................................................. 2

In the Matter of the Application of Columbus Southern Power CompanyfoN
Approval of an Electric Security Plan; an Amendrnent to its Corporate
.Separation Plan; and the Sale or Tr-ans,fer of Certain Generating Assets,
et al., Case Nos. 0$-917-EL-SSO, et al. (Opinion and Order) (Mar. 18,
2009) ........................................................ . ................. .... ........................................ 7

i



TABLE OF CONTENTS ( cont'd)
Page

In the Matter of the Application of Columbus Southern Power Company
and Ohio Power Company for A uthority to Establish a Standard Service
C) fer Pursuant to 4928.143, Ohio Rev. Code, in the Form of an Electric
Security Plan, Case Nos. 11-346-EL-SSO, et al. (Memorandum Contra
Intervenors' Applications for Rehearing) (Sep. 17, 2012) (EXCERPTS) ........ ............. 83

In re Application of Columbus S. Power Co., Merit Brief of'the Public
Utilities Commission of Ohio, Case No. 09-2022 (Mar. 5, 20 10)
(EXCERPTS) ..................................... ........................................................ ................. 86

In f-e Application of Columbus S. Power C., Merit Brief of Inter`Iening
Appellees Columbus Sotxthern Power Company and Ohio Power
Company at 38, Case No. 09-2022 (Mar. 5, 2010) (EXCERPTS) ............................... 89

ii



TABLE OF AUTHORITIES

Page(s)

Cases

Consumcrs' Counsel v. Pub, Util. Comm., 10 Ohio St.3d 49, 461 N.E.2d
303 (1984) ........... ....... ...... ..... ................................................................................ 10

ConsumeYs' Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-
5789, 856 N.E.2d 213..... . .................. ...............................................,........................... 10

Consumers' Counsel v. Pub. Util. Cotnm., 121 Ohio St.3d 362, 2009-Ohio-
604, 904 N.E.2d 853 ................................................... ...... .......... ....................... 7

Consumers' Counsel v. Pub. Util, Comm., 19 Ohio St.3d 328, 2006-Ohio-
2110, 847 N.E.2d 1184 ....................................................................................... ...... . 14

County Commissioners Association of Ohio v. Pub, Util. Cofnm., 63 Ohio
St.2d 243, 407 N.E.2d 534 (1980) ................................................................................. 15

Dt^ff v. Pub. Util. Comm., 56 Ohio St.2d 367, 384 N.E.2d 264 (1978) ............................ 16

Fortner v. Thomas, 22 Ohio St.2d 13, 257 N.E.2d 371 (1970) ......,... ............ ................... 7

In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-
Ohio-1788, 947 N.E.2d 655 ....... .................. ................................................... ........ .. 9

In re Application of Colzsmbus S. Power Co., 134 Ohio St.3d 392, 2012-
Ohio-5690, 983 N.E.2d 276 . . . . ...... .................. ........................... ................. 5

Mahoning Cty. Twps., 58 Ohio St.2d 40, 1388 N.E.2d 739 (1979) ................................. 15

Ohio Contract Carriers Assn. v. Pub, Util. Comm., 140 Ohio St. 160, 42
N.E.2d 758 (1942) ..................... ............. .................. . ............................................. 7

Ohio Domestic Violence Network v. Pub. Util. Comm., 65 Ohio St.3d 438,
605 N.E.2d 13 (1992) .................................. >...... . .. ................ ............................ 7

State ex s°el. Baldzicki v. Cuyahoga Cty. Bd ofElections, 90 Ohio St. 3d
238, 736 N.E.2d 893 (2000) ............................................................... ...,.................,...... 9

State ex rel. Keyes v. Ohio Public Employees Retirement System, 123 Ohio
St. 3d 29, 913 N.E.2d 972 (2009)..................................................................................... 9

iii



TABLE OF AUTHORITIES (cont'd)
Page(s)

Toledo Coalition far Safe Energy v. Pub. Util. Conzrn., 69 Ohio St.2d 559,
433 N.E.2d 212 (1982) .................................................................................................. 16

Weiss v. Pub. Util. Comm., 90 Ohio St.3d 15, 2000-Ohio-491, 734 N.E.2d
775 ............................................................................................... .. . ........................ 16

Statutes

R.C, 4905.33 .. .................................................... ..... ....... .... ........ ........................... 14

R. C . 4928.02 . . . . . . . . . . . ... . . .. . . . ... . . .. . .. . .. . .. . .. . . . . .. . . .. . .. . .. .... . . .. .. . .. . .. . . . . . . . . .. . ... .. . .. . ... .. . . .. . ... . . 14

R.C. 4928.141 .................................. . ................ ....... ................................................ 2

R.C. 4928.143 ..............................................................................,......................;.. 2, 5, 8, 12

Other Authorities

In the 1VIatter of the Application of Columbus Southern Power Company
and Ohio Power Conapany for Authority to Fstablish a Standard Service
Offer^ Pursuant to 4928.143, Ohio Rev. Code. in the Form of an Electric
Security Plan, Case Nos. I 1-346-EL-SSO, et al. (Entry on Rehearing)
(Jan. 30, 2013) ..... ........ ........... .... . .......... . .... ......................................... passim

In the MMatter of the Application of Columbus Southern Power Company
and Ohio Power Company for Authority to Establish a Standard Service
Offer Pursuant to 4928.143, Ohio Rev. Code, in the F'orm of an Electric
Security Plan, Case Nos. I 1-346-L;L-SSO, et ul. (Opinion and Order)
(Aug. 8, 2012)... .... .... ....................................................................................... passim

In the Matter of the Application of f Columbus Southern Power Company for
Approval of an Electric Security Plan; an Amendment to its Corporate
Separation Plan; and the Sale or Transfer of Certain Gener°ating Assets,
et al., Case Nos, 08-917-EI,-SSO, et al. (Opinion and Order) (Mar. 18,
2009) ........... ..... .............................................................................................. ... . 8

In the Matter of the Commission Review of the Capacity Charges of Ohio
Power Company and Colurnbus Southern Power Company, Case No. 10-
2929-EL-UNC (Opinion and Order) (Jul. 2, 2012) ............................................. 4, 14, 16

iv



In The
SUPREME COURT OF OHIO

The Kroger Company, et al.,

Appel l ants,

V.

Public Utilities Commission of Ohio,

Appellee,

and

Ohio Power Company,

Cross-Appellant.

Case No. 13-521

On appeal from the Public Utilities
Commission of Ohio, Case Nos. Case
No. 11-346-EL-SSO, Case No. 11-348-
EL-SSO, Case No. 11-349-I;L-AAM,
and 11-3 50,EL.-AAM, In the Matter of
the Application of Columbus Southern
Power Cornpat2y and Ohio Power

Compuny for Authority to Establish a
Standard Service Offer Pursuant to
§4925: 743, Ohio Rev. Code, in the Forrn
of an F,lectric Secuj•ity= Plan, et al.

THIRD MERIT BRIEF
SUBMITTED ON BEHALF OF APPELLEE

THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

"I'he modified electric security plan (ESP) filed by Cross-Appellant AEP Ohio

(also "Company") proposed a transition to a zYiore fully competitive supply of electricity.

`I'hePublic Utilities Commission ("Commission") approved, but modified, the

Company's proposal. 'fhe Commission's approval directed AEP Ohio, arnong other

things, to accelerate this transition.

The Commission did not take this step lightly. The Commission's order approved

mechanisms to preserve the Company's financial integrity while setting the stage for



ensuring that it did not reap significantly excessive earnings. It approved the recovery of

compensatory rates and clarified that those rates applied equally to standard service (non-

shopping) customers and customers who choose to shop for supply from competitive

providers.

The Commission's order represents a delicate and complicated balance to promote

significant change. The Commission achieved this balance in a fair, reasonable, and law-

ful way. While all affected parties have the right to challenge that decision in this Court,

only the Company has the statutory right to walk away. While withdrawing the ESP in

such a challenging and quickly changing environment may well be difficult, nothing in

the Commission's decision impairs that right.

STATEMENT OF FACTS

On January 27, 2011, AEP Ohio filed an application for a standard service offer

(SSO). R.C. 4928.141, App. at I-2.' The application was for approval of an electric

security plan, R,C. 4928.143, App, at 2-6. On September 7, 2011, a number of parties

filed a Joint Stipulation and Recommendation proposing to resolve not only that applica-

tion, but a number of other related AEP Ohio cases pending before the Commission, as

References to appellee's attached appendix are denoted "npp, at _;"references
to the Appendix of Indiistrial Energy Users-Ohio filed August 12, 2013 are denoted t`IEU
App. at _;" references to the Supplement filed by Industrial Energy Users-Ohio on
August 12, 2013 are denoted "IEU Supp, at _."
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well.zAlthough the Commission initially modified and approved the stipulation, it ulti-

mately found that the stipulation, as a package, did not benefit ratepayers and was not in

the public interest. ESP 2 Case (Entry on Rehearing) (Jan. 30, 2013), IELT App. at 107-

286. The Commission gave the Company the option oCwithdrawing or modifying its

ESP. ESP 2 Case (Opinion and Order at 6) (Aug. 8, 2012), IEU App. at 29.

On March 30, 2012, AEP-Ohio filed a modified ESP for the Commission's

consideration. 7'he Commission modified and approved that modified ESP on August 8,

2012. ESP 2 Case (Opinion and Order) (Aug, 8, 2012), IEU App. at 21-107.

As part of the modified ESP, AEP Ohio proposed a non-bypassable retail stability

rider (RSR). It argued that the rider would not only promote rate stability and certainty,

but was essential to erisure that the Company did not suffer severe financial repercus-

sions. Id. at 26, IEU App. at 49. The Commission modified and approved the RSR. In

doing so, the Commission stated that, in light of the fact that the Commission has

established a revenue target to be reached through the RSR in this proceeding, the

Conimission finds that it is also appropriate to establish a significantly excessive earnings

test (SEE'T) threshold to ensure that the Company does not reap disproportionate benefits

"Incltiding an emergency curtailment proceeding in Case Nos. 10-343-EL-A.TA
and 10-344-EL-A'I'A (Emergency Curtailment Cases); a request for the merger of CSP
with OP in Case No. 10-2376-EL-UNC (Merger Case); the Commission review of the
state compensation mechanism for the capacity charge to be assessed on competitive
retail electric service (CRES) providers in Case No, 10-2929-EL-UNC (Capacity Case);
and a request for approval of a mechanism to recover deferred fuel costs and accounting
treatment in Case Nos. 11-4920-EL-RDR and 11 -4921 -EL-RDR (Phase-in Recovery
Cases)." In the 1Vatter of the Application oj'C'olumbu.s Southet•n Power Company and
Ohio Po-wer° C'omparay far A uthorit,y to Establish a Standard Service Offer Pzcrsuant to
4928.1 143, Ohio Rev. Code, in the Form of an ElectricSPcurity Plan, Case Nos. 11-346-
EL-SSO; et al. ("F,SP 2 Case") (Opinion and Order at 6, fn. 3) (Aug. 8, 2012), IEU App.
at 29.

3



from the ESP." Id. at 37, IEU App. at 60. The Commission established a 12% SEET

threshold for AEP Ohio. Id.

AEP Ohio sought rehearing of that determination. Relying on R.C. 4928.143(F)

and "extensive testimony from three expert witnesses who testified in length," the Com-

mission denied the Company's rehearing request. ',5P 2 Case (Entry on Rehearing at 41-

42) (Jan. 30, 1013), IEU App, at 147-148.

Also as part of its modified ESP, AEP Ohio proposed a transition to a fully-

competitive auction-based SSO format. ESP 2 Case (Opinion and Order at 38) (Aug. 8,

2012), IEU App. at 61. The Commission approved and modified that proposal, acceler-

ating the transition process. Id. at 39-40, IEU App, at 62-63. The Company sought clari-

fication that the state compensation mechanism (SCM) established in the companion

Capacity Case3 would not apply to the energy auctions, or to non-shopping customers.

Reiterating that it had found the SCM to be a just and reasonable rate for capacity, the

Commission denied the rehearing request for claritication. ESP 2 (Entry on Rehearing at

37) (Jan. 3 ) 0, 1013), IEU App. at 143.

Throughout its decisions on the Company's second ESP application, the Commis-

sion has consistently emphasized its intent that AEP Ohio expeditiously transition to a

competitive market, At the same time, the Commission recognized that such a transition

is ultimately within the Company's control.

In the 1111atter of the Commission Review of the Capacity Charges of Ohio Power
Company and Columbus Southern Power Conrpany, Case No. 10-2929-EI,-UNC
(Opinion and Order at 33-36) (,Tul. 2, 2012) ("Capacity Case"), [EU Supp, at 266-270.

4



Although the decision for AEP-Ohio to transition towards
competitive market pricing is something this Commission
strongly supports and the General Assembly anticipated in
enacting Senate Bill 221, the fact remains that the decision to
move towards competitive market pricing is voluntary under
the statute and in the event this ESP is withdrawn or even
replaced with an MRO, there is no doubt that AEP-Ohio
would not be fully engaged in the competitive marketplace by
June 1, 2015..

FSP 2 Case (Opinion and Order at 76) (Aug. 8, 2012), IEU App, at 99.

ARGUMENT

Proposition of Law No. I:

Where the Commission determines that the comparable group thresh-
old has not been met, R.C. 4928.143(F) requires no further analysis.
[AEP Ohio Ct°oss-Appeal Prop. No. VI4]

"I'his Court has previously approved of the Commission's application of the

significantly excessive earnings test (SEET) required by R,C. 4928.143(F). In re Appli-

cation of Columbus S. Power Co., 134 Ohio St.3d 392, 2012-Ohio-5690, 983 N.E.2d 276.

Initially, it must be determined whether the utility has excessiveearnings. In this context

"excessive" refers to eaxnings above those achieved by a comparable group of companies

with similar risks. R.C. 4928.143(F), App. at 6. This is the threshold for the

examination. If a utility has earnings at or below this threshold there is no reason for the

examination to continue. Where excessive earnings do not exist, significantly ex.cessive

earnings are a logical impossibility.

AEP Ohio's first Cross-Appeal proposition is numbered "VT," but is in reality its
seventh proposition of law,

5



In the case below, the Commission had the information necessary to evaluate this

threshold level. It had testimony from multiple witnesses addressing the earnings of

groups of companies that the witnesses presented as being comparable to AEP Ohio.

ESP 2 Case (Entry on Rehearing at 41-42) (Jan. 30, 2013), IEU App, at 147-148. Using

this information, the Commission established the threshold level to be used in the future

SEET' case. The Commission reasoned:

Under Section 4928.143(F), Revised Code, the Commission
shall annually determine whethertheprovisions contained
within the modified ESP resulted in AEP-Ohio maintaining
excessive earnings. The ru1efiarther dictates that the review
shall consider whether the earnings are signiticantly in excess
of the return on equity of other comparable publicly traded
companies with similar business and financial risk. The
record in the modified ESP contains extensive testimony from
three expert witnesses who testified in length on what an
appropriate ROE would be for AEP-Ohio, and all considered
comparable companies with similar risk in reaching their
conclusions. In addition, three other diverse parties also pre-
sented evidence in the record that was consistent with the
recommendations presented by the three expert witnesses,
which when taken as a whole, demonstrates that a 12 percent
ROE would be at the high end of a reasonable range for AEP-
Olaio's return on equity. Further, we believe that the SEET
threshold of 12 percent is not only consistent with state policy
provisions, including Section 4928.02(A), Revised Code, but
also reflects an appropriate rate of return in light of the modi-
fied ESP's provisions that minimize AEP Ohio's risk.

M.

Despite AEP Ohio's arguments to the contrary, it is clear that the Commission per-

fon-ned exactly the analysis required under the statute, The Commission considered

record evidence of the earned returns of companies with comparable risk and, based upon

6



that information, determined a threshold. This complies with the legal requirements, and

AEP Ohio's arguments to the contrary have no merit.

There is no reason for the Court to reach the merits, however. More salient rea-

sons exist for the Court to reject AEP Ohio's argument. "I'he SEE.T threshold determined

by the Commission below is just that, a threshold. It is the first step in a future calcula-

tion in a different case which may or may not financially impact the Company. AEP

Ohio seeks an advisory opinion, and this Court does not issue advisory opinions.

"Appeals are not allowed for the purpose of settling abstract questions, but only to correct

errors injuriously affecting the appellant." Ohio Contract Carriers Assn, v. Pub. Utid.

Comrn., 140 Ohio St. 160, 42 N.E.2d 758 (1942), syllabus. See also Ohio Domestic Vio-

lence Network v. Pub. Util. Comm., 65 Ohio St.3d 438, 439, 605 N.E.2d 13 (1992)

(applying Ohio Contract Carriers Assn. ). Moreover, it is "well established that it is the

duty of every judicial tribunal to decide actual controversies between parties legitimately

affected by specific facts and to * * * refrain from giving opinions on abstract proposi-

tions * * *." Fortner v. Thomas, 22 Ohio S1.2d 13, 14, 257 N.E.2d 371 (1970). Further,

until a future case occurs and an adjustment results from it, AEP Ohio can show no harm

from the Commission's determination. This Court will not reverse a Commission deei-

sion without a showing of prejudice. Consutners' Counsel v. Pub. Util. Comm., 121 Ohio

St.3d 362, 2009-Ohio-E04, 904 N.E.2d 853. The Court should not consider AEP's argu-

ments, as AEP seeks only an advisory opinion and has not been harmed.

7



Proposition of Law No. II:

R.C. 4928.143(C)(2)(a) permits an electric distribution utility to with-
draw an electric security plan (ESP). [AEP Ohio Cross-Appeal Prop.
No. VII.'J

Ohio law permits an electric distribution utility to withdraw an electric security

plan (ESP). R.C. 4928.143(C)(2)(a), App, at 4-5. The Company is free to walk away,

but has decided not to do so. Nothing in the Commission's order affects AEP Ohio's

statutory right to withdraw.

The Commission must either "approve," "modify and approve," or "disapprove"

an ESP application. R.C. 4928.143(C)(1), App. at 4. If the Commission modifies and

approves an application, the utility "may withdraw the application, thereby terminating it,

and may file a new standard service offer." R.C. 4928.143(C)(2)(a), App, at 4-5. There

is simply no reason to believe that that ability ends. The plain words of R.C. 4928.143

create an election to withdraw, but nowhere create a time restriction during which the

option must be exercised.

In this case, the Commission modified and approved the ESP. The Commission

took similar action in the Company's prior SSO case, where it modified and approved the

proposed ESP. In the Matter of the Application of CC'oltim1 us Southern Power Company

for Approval of `an Electric Sectirlty Plan; an Amendatent to its Corporate Separation

Plan; and the Sale or Transfer of Certain Generating Assets, et al., Case Nos. 04-917-

EL-SSO, et al. ("ESP I Case") (Opinion and Order) (Mar. 18, 2009), App. at 7-82. In

5 AEP Ohio's second Cross-Appeal proposition is numbered "VII," but is, in
reality, its eighth proposition of law.

8



the appeal of the Commission's order in that case, Appellant Industrial Energy Users-

Ohio argued that the Company should not be permitted to receive the benefit of higher

rates while simultaneously reserving the right to withdraw its ESP. In re Application of

Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655,'^44.

The Court held that it would "not weigh in on whether AEP could collect ESP rates for

some period of time and then withdraw the plan," as the Company had not, to that point,

made any attempt to withdraw its plan. Id. at ^148.

'I'hat same analysis should be applied to Cross-Appellant AEP Ohio's argument

here. It has made no effort to withdraw its ESP. Absent such an effort, the Company

cannot say that it has been denied anything to which it is - or may be - entitled under the

statute.

Indeed, until AEP Ohio attempts to withdraw its ESP, it is by no means certain

that it even continues to have the right to do so.6 Nor is it clear whether AEP Ohio even

believes that it continues to have the right to withdraw its ESP. In its merit brief in the

earlier ESP appeal, AEP Ohio argued that:

6 In the previous appeal, the Commission argued that nothing in the statute
precludes an electric utility from charging the rates approved in the ESP while retaining
the right to withdraw the ESl'. I.n re Application of Columbus S. Power Co., Merit Brief
of the Public Utilities Commission of Ohio at 24, Case No. 09-2022 (Mar. 5, 2010), App.
at 87, The Court has not ruled on this issue, nor should it do so here, 'I'his Court has
repeatedly stated that it will not indulge in advisory opinions. See, e,g. State ex Yel.
Keyes v, Ohio Public Employees Retirement System, 123 Ohio St. 3d 29, 34, 913 N.E.2d
972 (2009); State ex rel. Baldzicki v. Cuyahoga Cty. Bd of Elections, 90 Ohio St. 3d 238,
242, 736 N.E.2d 893 (2000). The Court should therefore decline to address this issue.

9



The right to withdraw an ESP application under
R.C. 4928.143(C)(2) contains no time restriction. And it is
only logical that an affected utility would want to wait "until
the dust settles" through the rehearing and appeal process,
which could result in firrther changes to the ESP, before
permanently deciding not to withdraw.

In re Application of f Columbus S, Power Co., Merit Brief of Intervening Appellees

Columbus Southern Power Company and Ohio Power Company at 38, Case No. 09-2022

(Mar. 5, 2010), App. at 90. In this case, by contrast, the Company complains that the

Commission has reserved the right to further modify the ESP "well after AEP Ohio's

ability to withdraw has ended." AEP Ohio Second Brief at 46.

Specifically, the Company argues that what it characterizes as an "`approve the

ESP now, but reserve changes for later' approach is incompatible with AEP Ohio's stat-

utory right to withdraw its application for an ESP." AEP Ohio Second Brief at 46. But it

is disingenuous for the Company to argue that this uncertainty effectively prevents it

from making a decision. The Commission certainly has the authority to further consider

and modify the ESP, just as it has the authority to modify virtually any order that it

issues. This Court has long recognized that the "commission may modify orders as long

as it justifies those changes." Consumers' Counsel v. Pub, Ctil. Comm., 111 Ohio St.3d

300, 2006-Ohio-5789, 856 N.E.2d 213, ¶34, citing Consumers' Counsel v. Pub. Util.

Comm., 10 Ohio St.3d 49, 50-51, 461 N.E.2d 303 (1984).

In reality, AEP Ohio is not arguing that its right to withdraw has been compro-

mised. Rather, AEP Ohio argues that it cannot exercise its right to withdraw where it

cannot know - indeed, where it cannot even anticipate - the economic effect of its deci-
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sion. AEP Ohio Second Brief at 46. In essence, it contends that its abilit}? to decide

whether to withdraw must somehow be "meaningful."

It most certainly can exercise its right to withdraw - it has simply determined not

to do so here. The statute's permissive withdrawal contains no provision assuring per-

fect, or even useful, information with which to make a decision. The Commission spe-

cifically addressed this concern on rehearing:

AEP-Ohio warns that absent a clarification on rehearing,
there could be adverse financial impacts of AEP-Ohio based
on the Opinion and Order's auction modifications.... The
entire crux of the Opinion and Order was the value in
providing customers with the opportunity to take advantage
of market-based prices and the importance of establishing a
competitive electric marketplace. AEP-Ohio's proposal is
completely inconsistent with the Commission's mission and
would preclude AEP-Ohio customers from realizing any
potential savings that may result from its expanded energy
auctions.

ESP 2 Case (Entry on Rehearing at 36) (Jan. 30, 2013), IEU App, at 142. Indeed, the

Commission found the Company's fear of an adverse financial impact to be unfounded,

``as the [Revenue Stability Rider] will in part ensure AEP-Ohio has sufficient funds to

efficientiy maintain its operations." Id. at 37, IEU App. at 143.

It is equally disingenuous for the Company to argue that the Commission's deci-

sion to address "basic issues of auction design" in a separate docket "seriously

impede[s]" the Company's ability to recover costs. AEP Ohio Second Brief at 46. Obvi-

ously, if this uncertainty is so unsettling to the Company it could simply elect to with-

draw the ESP application now. There is no statutory provision impeding its ability to do

so. It has, however, chosen not to do so.

ll



More significantly, the Company should not now be heard to complain about an

approach that it actually encouraged the Commission to take. In its memorandum contra

opposing requests for rehearing,' AEP Ohio argued that it was not necessary for the

Commission to determine details relating to the competitive bid procurement (CBP) pro-

cess, as these issues would be more appropriately addressed in the subsequent stake-

holder process established pursuant to the Commission's Opinion and Order. ESP 2 Case

(Entry on Rehearing at 34) (Jan. 30, 2013), IEIi App. at 140.

The Commission's orders do not "force" AEP Ohio to "buy a pig in a poke." AEP

Ohio Second Brief at 47. The Company is free to walk awa.y. Ohio law gives it that

right. That AEP Ohio has decided not to do so hardly renders the Commission's decision

either unlawful or unreasonable as the Company claims. R.C. 4928.143(C)(2)(a) permits

an electric distribution utility to withdraw an ESP. The Commission's order does not

affect that right. The Commission's order should be affirmed.

"AEP Ohio submits that details involving the Competitive Bidding Process
related to the energy auctions need not be determined at this time and are more
appropriately discussed as part of the auction stakeholder process that was recently
initiated pursuant to the Opinion and Order, which will lead up to the Company's CBP
filing by the end of 2012." F'SP 2 Case (Memorandum Contra Intervenors' Applications
for Rehearing at 53) (Sep. 17, 2012), App. at 84.
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Proposition of Law No.III

The Commission correctly applied the fully-litigated capacity rate to
both shopping and non-shopping customers in a consistent, non-dis-
criminatory fashion. [AEP Ohio Cross-Appeal Prop. No. W]

AEP Ohio argues that the state compensation mechanism (SCM), the

$188.88/MW-day capacity rate approved in the Cal,^acity Case9, should be applied only to

shopping customers, those taking service from competitive retail electric service(CRES)

providers. AEP Ohio Second Brief at 47-49. This contention is contrary to the evidence

and the jurisprudence of this Court. 'I'he Commission stated:

In light of the Commission's decision in the Capacity Case,
which determined $188.88 per MW-day would allow AEP-
Ohio to recover its embedded capacity costs without over-
charging customers, it would be unreasonable for us to permit
AEP-Ohio to recover an amount higher than its cost of ser-
vice. Further, we disagree with AEP-Ohio's assertion that the
Commission should not rely on the Capacity Case in deter-
mining the cost of capacity for non-shopping customers
beginning January 1, 2015, because, as previously stated, the
Commission was able to determine that AEP-Ohio's that
$188.88 per MW-day establishes a just and reasonable rate
for capacity. Therefore, consistent with our Opinion and
Order, [footnote omitted] the use of $188.88 per MW-day
allows for AEP-Ohio to be adequately compensated and
ensures ratepayers will not face excessive charges over AEP-
Ohio's actual costs.

ESP 2 Case (Entry on Rehearing at 37) (Jan. 30, 2013), IEU App, at 143.

In the ESP 2 decision below, the Commission determined both a fair and

compensatory capacity rate and that it should be applied to shopping and non-shopping

AEP Ohio's third C;ross-Appeal proposition is numbered "VIII" in its Table of
Contents, and "IV" in the text of its brief, but is in reality its ninth proposition of law.

C'apacil-y Case (Opinion and Order at 33-36) (Jul. 2, 2012), IFU Supp. at 266-2h9.
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customers alike in non-discriminatory fashion. In doing so, the Commission correctly

and consistently applied its findings from the companion Capacity Case. In that case, the

Commission's rate determination methodology accounted for all of AEP Ohio's energy

revenues and costs to serve its system-wide load, including both customers that take ser-

vice from CRES providers (shopping customers) and standard-service-offer customers

served by AEP Ohio (non-shopping customers) itself.' ° Capacity Case (Opinion and

Order at 33-36) (Jul. 2, 2012), IEU App. at 266-269. Imposing a different rate on non-

shopping customers, as AEP Ohio proposes, is improper and discriminatory. "I'he

Capacity Case determined AEP Ohio's actual capacity costs to serve its system-wide

load. Id. Whether a customer takes service from a CRES provider or AEP Ohiomakes

no difference - both types of customers ultimately use the same facilities and the same

resources at the same time for capacity. In other words, both types of customers --- shop-

ping and non-shopping - are similarly situated. While Ohio law does not prohibit rate

discrimination per se, R.C. 4905.33 does prohibit charging different rates when the utility

is perforrning "a like and contemporaneous service under substantiallv the same circum-

stances and conditions." Consumers'Counsel v. Pub. Z.Itil. Cotram., 19 Ohio St.3d 328,

2006-Ohio-2110, 847 N.E.2d 1184,1,1 23; R.C. 4905.33, App. at 1. Discriminatory rates

are generally prohibited under R.C. 4928.02(A), as well. Because both shopping and

non-shopping customers use the same capacity resources, at the same time, the

10 AEP Ohio's capacity cost does not depend on who the customer is; rather, the
capacity cost depends on AEP Ohio's actual capacity resources. Shopping and non-
shopping customers use the same capacity resources.

14



Commission logically and lawfully applied AEP Ohio9s actual capacity cost to both types

of customers. To do otherwise would result in arbitrary rate discrimination prohibited by

law.

This Court lias held that the Commission statutes do not necessarily require uni-

formity in utility prices and rates. "A reasonable differential or inequality of rates may

occur where such differential is based upon some actual and measurable differences in

the furnishing of services to the consumer." Mahoning C.̂ 'ty. Tivps., 58 Ohio St.2d 40, 44,

1388 N.E.2d 739 (1979). For example, in County Commissioners Association qf'Ohio v.

Pub. Util. C'ornm., 63 Ohio St.2d 243, 407 N.E.2d 534 (1980), the Court upheld different

rates between Ohio counties and Ohio schools. "I'he schools were given special treatment

because of (1) their unique status, (2) their unique needs, (3) their inability to pass on

costs, and (4) theirf nancial plight. Id. at 246. Although there [were] similarities

between the counties and the schools, the differences justif[ied] the differential in treat-

ment both under the statutes and the Ohio and United States Constitutions. Id. i-lere,

however, AEP Ohio has provided no evidence of actual and measurable differences

between sl'topping and non-shopping customers. Therefore, the actual capacity cost of

$188.88/MW-day must apply equally to all customers as the Commission correctly

found.

AEP Ohio also improperly characterizes the $188.881MW-day capacity rate as an

"average cost" over time. AEP Ohio Second Brief at 49-50. On the contrary, the rate is

the actual cost that was properly determined through a fully-litigated hearing in the

Capacity Case. There, the Commission determined that $188.88/MW-day established a
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just and reasonable rate for capacity that adequately compensates AEP Ohio and ensures

that ratepayers will not face excessive charges in excess of AEP Uhio's actual costs. ESP

2 Case (Entry on Rehearing at 37) (Jan. 30, 2013), IEU App. at 14' ). The $188.88/MW-

day represents AEP Ohio's actual cost over time, not an "average cost," as AEP Ohio

mistakenly argues. The Commission ordered a fair and compensatory rate.

The Commission properly relied on the $188.88/MW-day established in the

CaPacity Case to both shopping customers and non-shopping customers, as a proper

exercise of its broad discretion to manage its busy case docket. Capacitj) Case (Opinion

and Order at 33-36) (Jul. 2, 2(1 12), IEU App. at 266-269. The Commission is not limited

to the FSP 2 case for determining adequate capacity compensation. This Court has rec-

ognized that the Commission is vested with broad discretion to manage its dockets so as

to avoid undue delay and the duplication of effort, including the discretion to decide how,

in light of its internal organization and docket considerations, it may best proceed to

manage and expedite the orderly flow of its business, avoid undue delay, and eliminate

unnecessary duplication of effort. IJu f v. Pub. Util, Comm., 56 Ohio St.2d 367, 379; 384

N.E.2d 264 (1978); Toleclo Cvalition far Safe Ener•gy v. Pub. Util. Comm., 69 Ohio St.2d

559, 560, 433 N.E.2d 212 (1982). The Commissinn enjoys broad authority in the con-

duct of its business. Weiss v. Pub. Util. Comm., 90 Ohio St.3d 15, 2000-tJhio-491, 734

N.E.2d 775, citing Duff v. Pub. Util. Comm., 56 Ohio St> 2d 367, 379, 384 N.E.2d 264

(1978). The Commission properly applied the $188.88/MW-day rate, that was

thoroughly and fully litigated in the Capacity Case (and by the same parties in this case),
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shopping customers and non-shopping customers. The Commission's determination is

lawful, consistent, and logical and should be affirmed.

CONCLUSION

Based on extensive record evidence, the Commission lawfully determined an earn-

ings threshold in this case to be tised in a futurc SEET case. The Commission also

applied a lawfully determined compensatozy capacity rate to all customers, shopping and

non-shopping alike, because they^ are similarly situated. This is what the evidence shows.

AEP Ohio's claims are meritless and should be rejected. If the Company is

dissatisfied with the Commission's modification of its proposal, it has the right to with-

draw it. That right is not affected by the orders at issue here.

The Court should affirm.
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4905.3312ebates, special rates, and free service prohibited.

(A) No public utility shall directly or indirectly, or by any special rate, rebate, drativback,
or other device or method, charge, demand, collect, or receive from any person, firm, or
corporation a greater or lesser compensation for any services rendered, or to be rendered,
except as provided in Chapters 4901., 4903., 4905.. 4907., 4909., 4921., and 4923. of the
Revised Code, than it charges, demands, collects, or receives from any other person, firm,
or corporation for doing a like and contemporaneous service under substantially the same
circumstances and conditions.

(B) No public utility shall furnish free service or service for less than actual cost for the
purpose of destroying competition.

4928.141 Distribution utility to provide standard service offer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers,
on a comparable azld nondiscriminatory basis within its certified territory, a standard
service offer of all competitive retail electric services necessary to maintain essential
electric service to consumers, including a firm supply of electric generation service. To
that end, the electric distribution utility shall apply to the public utilities commission to
establish the standard service offer in accordance with section 4928.142 or 4928.143 of
the Revised Code and, at its discretion, may apply simultaneously under both sections,
except that the utility's first standard service offer application at minimum shall include a
filing under section 4928.143 of the Revised Code. Only a standard service offer
authorized in accordance with section 4928.142 or 4928.143 of the Revised Code, shall
serve as the utility's standard service offer for the purpose of compliance with this
section; and that standard service offer shall serve as the utility's default standard service
offer for the purpose of section 4928.14 of the Revised Code. Notwithstanding the
foregoing provision, the rate plan of an electric distribution utility shall continue for the
purpose of the utility's coilipliance with this division until a standard service offer is first
authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable,
pursuant to division (D) of section 4928.143 of the Revised Code, any rate plan that
extends beyond December 31, 2008, shall continue to be in effect for the subject electric
distribution utility for the duration of the plan's term. A standard service offer under
section 4928.142 or 4928.143 of the Revised Code shall exclude any previously
authorized allowances for transition costs, with such exclusion being effective on and
after the date that the allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or
4928.143 of the Revised Code, send written notice of the hearing to the electric
distribution utility, and publish notice in a newspaper of general circulation in each
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county in the utility's certified territory. The commission shall adopt rules regarding
filings under those sections.

4928.143 Application for approval of electric security plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric
distribution utility may file an application for public utilities commission approval of an
electric security plan as prescribed under division (B) of this section. The utility may file
that application prior to the effective date of any rules the comrriission may adopt for the
purpose of this section, arid, as the commission determines necessary, the utility
immediately shall conform its filing to those rules upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the
contrary except division (D) of this section, divisions (I), (J), and (K) of section 4928.20,
division (E) of section 4928.64, and section 4928.69 of the Revised Code:

(1) An eleetricsecurity plan shall include provisions relating to the supply and pricing of
electric generation service. In addition, if the proposed electric security plan has a term
longer than three years, it may include provisions in the plan to permit the commission to
test the plan pursuant to division (E) of this section and any transitional conditions that
should he adopted by the commission if the commission terminates the plan as authorized
under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility,
provided the cost is prudently incurred: the cost of fuel used to generate the electricity
supplied under the offer; the cost of purchased power supplied under the offer, including
the cost of energy and capacity, and including purchased power acquired from an
affiliate; the cost of emission allowances; and the cost of federally mandated carbon or
energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric
distribution utility's cost of constructing an electric generating facility or for an
environrnental expenditure for any electric generating facility of the electric distribution
utility, provided the cost is incurred or the expenditure occurs on or after January 1, 2009.
Any such allowance shall be subject to the construction work in progress allowance
limitations of division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the cost or
occurrence of the expenditure. No such allowance for generating facility construction
shall be authorized, however, uriless the commission first determines in the proceeding
that there is need for the facility based on resource planning projections subYnitted by the
electric distribution utility. Further, no such allowance shall be authori7ed unless the
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facility's construction was sourced through a competitive bid process, regarding which
process the commission may adopt rules. An allowance approved under division
(B)(2)(b) of this section shall be established as a nonbypassable surcharge for the life of
the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating
facility that is owned or operated by the electric distribution utility, was sourced through
a competitive bid process subject to any such rules as the commission adopts under
division (B)(2)(b) of this section; and is newly used and useful on or after January 1,
2009, which surcharge shall cover all costs oft:he utility specified in the application,
excluding costs recovered through a surcharge under division (B)(2)(b) of this section.
However, no surcharge shall be authorized unless the commission first determines in the
proceeding that there is need for the facility based on resource planning projections
submitted by the electric distribution utility. Additionally, if a surcharge is authorized for
a facility pursuant to plan approval under division (C) of this section and as a condition of
the continuation of the surcharge, the electric distribution utility shall dedicate to Ohio
consumers the capacity and energy and the rate associated with the cost of that facility.
Before the commission authorizes any surcharge pursuant to this division, it may
consader, as applicable, the effects of any decommissioning, deratings, and retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail
electric generation service, bypassability, standby, back-up, or supplemental power
service, default service, carrying costs, amortization periods, and accounting or deferrals,
including future recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer
price;

(t) Consistent with sections 4928.23 to 4928.2318 of the Revised Code, both of the
following:

(i) Provisions for the electric distribution utility to securitize any phase-in, inclusive of
carrying charges, of the utility's standard service offer price, which phase-in is authorized
in accordance with section 4928.144 of the Revised Code;

(ii) Provisions for the recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service
required for the standard service offer, including provisions for the recovery of any cost
of such service that the electric distribution utility incurs on or after that date pursuant to
the standard service offer;
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(h) Provisions regarding the utility's distribution service, including, without limitation
and notwithstanding any provision of Title XLIX of the Revised Code to the contrary,
provisions regarding single issue ratemaking, a revenue decoupling mechanism or any
other incentive ratemaking, and provisions regarding distribution infrastructure and
modemization incentives for the electric distribution utility. The latter may include a
long-term energy delivery infrastructure modernization plan for that utility or any plan
providing for the utility's recovery of costs, including lost revenue. shared savings, and
avoided costs, and a just and reasonable rate of return on such infrastructure
modernization. As part of its determination as to whether to allow in an electric
distribution utility's electric security plan inclusion of any provision described in division
(13)(2)(h) of this section, the comrnission shall examine the reliability of the electric
distribution utility's distribution system and ensure that customers' and the electric
distribution utility's expectations are aligned and that the electric distribution utility is
placing sufficient emphasis on and dedicating sufficient resources to the reliability of its
distribution system.

(i) Provisions under which the electric distribution utility may implement economic
development, job retention, and energy efficiency programs, which provisions may
allocate program costs across all classes of customers of the utility and those of electric
distribution utilities in the same holding company system.

(C)

(1) The burden of proof in the proceeding shall be on the electric distribution utility. The
commission shall issue an order under this division for an initial application under this
section not later than one hundred fifty days after the application's filing date and, for any
subsequent application by the utility under this section, not later than two hundred
seventv-five days after the application's filing date. Subject to division (D) of this section,
the commission by order shall approve or modify and approve an application filed under
division (A) of this section if it finds that the electric security plan so approved, including
its pricing and all other terms and conditions, including any deferrals and any future
recovery of deferrals, is more favorable in the aggregate as compared to the expected
results that would otherwise apply under section 4928.142 of the Revised Code.
Additionally, if the commission so approves an application that contains a surcharge
under division (B)(2)(b) or (c) of this section, the commission shall ensure that the
benefits derived for any purpose for which the surcharge is established are reserved and
made available to those that bear the surcharge. Otherwise, the commission by order shall
disapprove the application.

(2)

(a) If the commission modifies and approves an application under division (C)(1) of this
section, the electric distribution utility may withdraw the application, thereby terminating
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it, and may file a new standard service offer under this section or a standard service offer
under section 4928.142 of the Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or
if the commission disapproves an application under division (C)(1) of this section, the
commission shall issue such order as is necessary to continue the provisions, terms, and
conditions of the utility's most recent standard service offer, along with any expected
increases or decreases in ftiel costs from those contained in that offer, until a subsecluent
offer is authorized pursuant to this section or section 4928.142 of the Revised Code,
respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928,141 of the
Revised Code, if an electric distribution utility that has a rate plan that extends beyond
December 31, 2008, files an application under this section for the purpose of its
compliance with division (A) of section 4928.141 of the Revised Code, that rate plan and
its terms and conditions are hereby incorporated into its proposed electric security plan
and shall continue in effect until the date scheduled under the rate plan for its expiration,
and that portion of the electric security plan shall not be subject to commission approval
or disapproval under division (C) of this section, and the earnings test provided for in
division (F) of this section shall not apply until after the expiration of the rate plan.
However, that utility may include in its electric security plan underthis section, and the
commission may approve, modify and approve, or disapprove subject to division (C) of
this section, provisions for the incremental recovery or the deferral of any costs that are
not being recovered under the rate plan and that the utility incurs during that continuation
period to comply with section 4928.141, division (B) of section 4928.64, or division (A)
of section 4928.66 of the Revised Cod.e.

(E) If an electric security plan approved under division (C) of this section, except one
withdrawn by the utility as authorized under that division, has a term, exclusive of phase-
ins or deferrals, that exceeds three years from the effective date of the plan, the
commission shall test the plan in the fourth year, and if applicable, every fourth year
thereafter, to determine whether the plan, including its then-existing pricing and all other
terms and conditions, including any deferrals and any future recovery of deferrals,
continues to be more favorable in the aggregate and during the remaining term of the plan
as compared to the expected results that would otherwise apply under section 4928.142 of
the Revised Code. The commission shall also determine the prospective effect of the
electric security plan to determine if that effect is substantially likely to provide the
electric distribution utility with a return on common equity that is significantly in excess
of the return on common equity that is likely to be earned by publicly traded companies,
including utilities, that face comparable business and financial risk, with such
adjustments for capital structure as niay be appropriate. The burden of proof for
demonstrating that significantly excessive earnings will not occur shall be on the electric
distribution utility, If the test results are in the negative or the commission finds that
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continuation of the electric security plan will result in a return on equity that is
significantly in excess of the return on common equity that is likely to be earned by
publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during
the balance of the plan, the commission may terminate the electric security plan. but not
until it shall have provided interested parties with notice and an opportunity to be heard.
"I'he commission may impose such conditions on the plan's termination as it considers
reasonable and necessary to accommodate the transition from an approved plan to the
more advantageous alternative. In the event of an electric security plan's termination
pursuant to this division, the commission shall permit the continued deferral and phase-in
of any amounts that occurred prior to that termination and the recovery of those amounts
as contemplated under that electric security plan.

(F) With regard to the provisions that areincluded in an electric security plan under this
section, the commission shall consider, following the end of each annual period of the
plan, if any such adjustments resulted in excessive earnings as measured by whether the
earned return on common equity of the electric distribution utility is significantly in
excess of the return on common equity that was earned during the same period by
publicly traded companies, including utilities, that face comparable business and financial
risk, with such adjustments for capital structure as may be appropriate, Consideration also
shall be given to the capital rec{uirenients of future comrnitted investments in this state.
The burden of proof for demonstrating that signiticantly excessive earnings did not occur
shall be on the electric distribution utility. If the commission finds that such adjustments,
in the aggregate, did result in significantly excessive earnings, it shall require the electric
distribution utility to return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric
distribution utility shall have the right to terminate the plan and immediately file an
application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan
under this division, rates shall be set on the same basis as specified in division (C)(2)(b)
of this section, and the commission shall permit the continued deferral and phase-in of
any amounts that occurred prior to that termination and the recovery of those amounts as
contemplated under that electric security plan. In making its determination of
significantly excessive earnings under this division, the commission shall not consider,
directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent
company.
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The Commission, considering the above-entitled applications and the record in
these proceedings, ltereby issues its opinion and order in thzs matter.

APPEARANCES:

Marvin I. Resnik and Steven T. Nourse, American Electric Power Service
Corporation, One Riverside I'la.za, Columinas, Ohio 43215, and Porter, Wright, Morris &
Arthur, by t7aniel R. Conway, 41 South High Street, Columbus, Ohio 43215, on behalf of
Columbus Southem. Power Company and Ohio Power Company.

Richard Cordray, Attorney General of the State of Ohio, by Duane W. Luckey,
Section Chief, and Warner L. Margard, John H. Jones, and Thomas G. Lindgren, Assistant
Attorneys General,180 East Broad Street, Columltius, Ohio 43215, on behalf of the Staff of
the Public Utilities Coznrnission of Ohio.

Janine L. Migden-Ostrander, the Office of the Ohio Consumers' Counsel, by
Maureen R. Grady, Terry L. Etter, Jacqueline Lake Roberts, htich.aeI E. ldzkowski and
Richard C. Reese, Assistant Consumers' Counsel, 10 West Broad Street, Columbus, Ohio
43215-3485, on behalf of the residential utility consumers of Columbus Southern
Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincirtr►ati, C1hio 45202, on behalf of Ohio Energy Graup.

Chester, Wilcox & Saxbe, L]CF, by:John W. Bentine, Mark S. Yurick, and irriatt4iew S.
White, 65 East State Street, Suite 1000, Columbus, C}hio 43215-4213, on behalf of The
Kroger Company.

McNees, Wailace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister, and
Joseph M. Clark, 21 East State Street, 17th T'Ioor, Columbus, Ohio 43215-4228, on behalf of
Industrial Energy Users-O3tio.

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ol,io 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Okuo
43215-3927, on behalf of Ohio Environmental Council and Dominion Retail, Inc.

Vorys, Sater, Seymour & Pease, I.LP, by M. Howard Petricoff, Mike Settinerf and
Betsy L, Elder, 52 East Gay Street, Columbus, Uhro 43216-100$, and Bobby Singh, fntegrys
Energy, 300 West Wilson Bridge Road, Worth.in.gton, Ohio 43085, on behalf of Integrys
Energy.
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Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settinwi and
Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1008, and Cynth'ra A. Ponner,
Constellation Energy Group, Inc., 550 West VlWashington Boulevard, Suite 3000, Chicago,
Illinois 60661, on behalf of Constellation NewEnergy, Inc., and ConstelIation Energy
Commodities Group, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settineri and
Betsy L. Elder, 52 East Gay Stteet, Columbus, Ohio 4322:6-1008, on behalf of EnerNoc, Inc.
and Cartsuaner Powerline, Inc.

Schottenstein. Zox & Duru1 Cu., LPA, by Gregory H. Dunn, Christopher L. Miller,
and Andre T. Porter, 250 West Street, Columbus, Ohio 43215, on behalf of the Association
of Independent Colleges and Universities of Ohio.

Bricker & Eckler, Thomas J. C1'Brien,10U South Third 5treet, Columbus, Ohio, and
Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-3620, on behalf
of C)hio Hospital Association.

Bell & Royer Co., LPA, by Langdon D. Bell, 33 South Grant Avenue, Columbus,
^"Jhio 43215-3927, and Kevin Schmidt, 33 North High Street, Columbus, Ohio 4322"005,
on behalf of Ohio Manufacturers' Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1{)08, on behalf of Direct Energy
Services, LLC,

McDermott, Will & Emery, LLP, by Grace C. Wua1g, 600 Thirteenth Street, N.W.,
Washington, D.C. 20005, on behalf of Wal-zvlart Stores East, LP, and Sam's East, Inc., LP,
Macy's, Inc„ and Sj's Wholesale Club, Inc.

Vorys, Sater, Seymour & Pease, LL.P, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-2008, on behalf of Ohio ABsvciation of
School Business Officials, C)hio School Boards AAsscrciatian, and Buckeye Association of
School Administrators,

Michael R. Smalz and Joseph E. Maskovyak, Ohio State Legal Services Association,
555 Buttles Avenue, Cvlumbus, Ohio 43225, on behalf of Appalachian People's Action
Coalztion.
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OPINION:

I. H[STORY OF PROCEEDINGS

On July 31, 2408, Columbus South.ern Power Company (C5P) and Ohio Power
Company (OI') (jointly, AEP-Ohio or the Cornpanies) filed an applfcation for a standard
service offer (SSO) pursuant to Section 4928.141, Revised Code. The application is for an
electric security plan (EST') in accordarwe with Section 4928.143, Revised Code.

By entries issued August 5, 200$, and September 5, 2008, the procedural schedule
in this matter was established, including the scheduling of a technical conference and the
evidentiary hearing. A. technueal conference was held regarding AEP-Ohio's applfc.ation
on August 19, 2008. A prehearing conference was held on November 10, 2008, and the
evidentiary hearing commenced on November 17, 2008, and concluded on December 10,
2008. The Commission also scheduled five local public hearings throughout the
Companies' service area,

The following parties were granted intervention by entries dated September 19,
20Q8, and October 29,2008! Ohio Energy Group (OEG); the Office of the Ohio Consuxiess'
Counsel (OCC); Kroger Company (Kroger); Ohio finvironmental Council (OEC);
Industrial Energy Users-Oluo {iEtl); Olv.o Partners for Affordable Energy (OPAE);
Appalachian People's Action Coalition (APAC); Ohio Hospital Association (OHA);
Constellation NewPnergy, Inc. and Constellation Energy Commodities Group, Inc.
(Constellation); L)oxninion Retail, Inc. (Domuuon); Natural Resources Defense Counci.l
(NRDC); Sierra Club - Olrio Chapter (Sierra); National Energy Marketers Association
(.IEMA); Integrys Energy Service, Inc. (lntegys); Direct Energy Services, LLC (Direct
Energy); Ohio Manufacturers' Association (QMA); Ohio Farm Bureau Federation (OFBF);
American Wind Energy Association, Wind on Wires, and Ohio Advance Energy (Wind
Energy); Ohia Association of School Business Officials, Ohio School Boards Association,
and Buckeye Association of School Adirdnistrators (coIlectively, Schools); Ormet Pri.xnary
Aluminum Corporation (Ormet); Consumer Powerline; Morgan Stanley Capital Group
Inc.; Wal-Mart Stores East, L,P and Sam's East, Irtc., Macy's, Inc., and $J's'UVki.olesale Club,
Inc. (collectively, Cornmercial Group); EnerNoc, Inc.; and the Association of Independent
Colleges and Universities of Ohio.

At the hearing, AEP-Ohio offered the testimony of 11 witnesses in support of the
Companies' application, 22 witnesses testified on behalf of various intervenors, and 10
witnesses testified on behalf of Staff. At the local public hearings held in this matter, 124
witnesses testified. Briefs were €ited on Decernber 30, 2008, and reply briefs were filed on
January 14, 2009.
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A. Su.tnmary of the Loc 1.Puhlic Hearings

Five local public hearings were held in order to allow CSP's and OP's customers
the opportunity to express their opinions regarding the issues in this proceeding. The
hearings were held in the evenings in Marietta, Canton, [_.izna, and Columbus.
Additionally, an afternoon hearing was held in Columbus. At those hearings, public
testimony was heard frorn 21 customers in Marietta, 21 customers in Canton, 17
customers in Lima, 25 customers at the afternoon hearing in Columbus and 40 customers
at the evening, hearing in Columbus. In addition to th.e public testimony, nurneroaas
letters were filed in the docket by customers stating con.cern about the applications.

The principal concern expressed by customexs, both at the public hearutgs and in
letters, was over the increases in customer rates that would zesult from the approval of
the FSP applications, Witnesses stated that any increase in rates would negatively impact
low-income customers, the elderly, and those on fixed irtcoznes. Customers cited the
recent downturn in the economy as the prirnary sousce of their apprehension. It was
noted by many at the hearings that customers are also facing increases in other utility
charges, gasoline, food, and medical expenses and that the proposed increases would
cause uridue hardsii:ip. On the other hand, some witnesses at the public hearings and in
the letters filed in the docket acknowledged AU-Mo as a good corporate partner in
their respective comrnunities.

B. I'roeed.ural ivlatters

1. Motion to StrAe

On january 7, 2009, AEP-Ohio fil.ed a motion to strike a section of the brief jointly
filed by 67CC and Sierra (collectively, OCEA), More specifically, .t113E'-C3hio filed to strike
the sentence starting on line 2 of page 63 i"In fact,"] thraugh the first two lines of page 64,
including footnotes 244 to 248. AEf'-C?hio argues that the above-cited portion of OCEA's
brief, regarding the deferral of fuel expenses amd the carrying charges and the tax effect
thereof, relies upon testimony offered by OCC witness Effron in the FirstEnergy
Distribution Case.1 AEi'-Ohfo notes that Mr. Effron was not a witness in this ESP
proceeding and, therefore, was not available for the Companies, or any other party, to
cross-exaznine, Accordingly, the Companies argue that consideraticm of Mr. TsfEron`s
testimony in this matter would be a denial of the Cognpar-des due process rights, and
request that the specrfied portian of OCEA's brief be stricken. On January 14, 2Di}9, CCC
filed a memorandum contra the motion to strike. QCC agreed to withdraw the second
and third sentences on page 63, the quoted testimony of W. Effron on page 63, and
footnotes 244 to 248 on pages 63 and 64, However, C)CC contends that AO'-C)hic{s

In re Ohio Edison Company, The C,7eveland Etectric IIPum#nating Company, and Toledo Edfson Company, Case
No. 07-551-RrATR, et al. (Xrs^nergy oisttibution Caw).
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mofiion is overly broad and the remaWng portion of the brief that APSP-ohio seeks to
strike is appropriate (egal argument regarding deferrals on a net--of-tiax basis and,
therefore, should rexn.ain. AEP-Ohio filed a reply on January 16, 2009. AI;P-Qhio first
notes that because the znemarartdum contra was filed by (7CC only and Sierra did not
respond to the motion, it is not clear whether Sierra is also willing to withdraw the
portions of the brief listed in the memorandurn contra. AEP-Ohio also argues that the
remaining portion of this particular argument in QC'EA's brief should be stricken with tho-
remova.l of the footnotes. With this removal, AEP-Ohio then argues that there is no
longer any support in the brief for such argtunents. By letter docketed January 22, 2009,
Slerra confirmed that it joins OCC in OCC's withdrawal of the Iianited portions of the
OCEA brief as stated by GK--C in its January 14, 2009, reply.

The Commission grants, in part, and denies, in part, AEI'-C)hio's motion to stxike
OCEA's brief. The Conurission agrees with AEP•Qhio and OCC t(hat the use of
Mr. Effron's testimony filed in the FirstF,ner,gy Distribution Case in this proceeding was
inappropriate and, therefore, we accept OCC's and Sierra's withdrawal of thatportion of
their brief. As for the remaining portion of C?CEA's brief that AEP-C7hio has requested to
be stricken, we agree with OCC that the language that discusses the calculation of
deferred fuel expenses on a net-of-tax basis could be construed to be legal argument on
brief, which rationalized why the issue should be decided in OCEA's favor. Moreover,
we can surn:tise that if OCEA had recognized its error in the drafting stage of the brief,
that OCEA would have draffted szmilar legal arguznents wifhout referen.cing Mr. Effron's
testimony. Accordingly, we wzU only strike the portions of OCEA's brief that CJCC and
Sierra have agreed to withdraw.

2. Moti.on for ABi'-0hi,o to Cease and Desist

On February 25, 2009, Integrys filed a motion with the Comnlission requesting that
the Commission direct AEP-Ohio to cease and desist the Companies` refusal, to process
SSQ retail customer applications to enroll in the Interruptible Load for Reliability (ILR)
Program of PjM Interconnection, LLC (PJM). Integrys also filed a request for an
expedited ruling; however, lntegrys represented that counsel for AEP-Ohio objected to
the expedited ni3ing request. Integrys is a registered curtailment service provider with
PJM and as such receives notices from PJM and coordinates with retail customers to
curtail load. Integrys argues that retail cu.stozner participation in PJM demand response
programs was raised in the Companies' ESP applieation and has not yet been decided by
the Cocrunission. For this reason, Integrys contends that AE.I'-Ohio lacks the authority to
refuse to process the ILR applications and the ciersfal of the application violates the
Companzes' tariffs, Two ather curtailniertt service providers in the Af;I'-Ohio serviee
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territory, Constellation and KC3REnergy, Ltd., filed memoranda in support of Iftgrys'
motion.2

On March 2, 2W9, AEP-Ohio filed a memorandum contra the rnotion to cease and
desist, .AEP-Ohio affirms the argtunents made in this proceeding to prohibit retail
customera from participating in 1'JMCs de.mand response programs. further, AEP-Ohio
argues, among other things, that despite the claims of ln.tegrys andC°ons-tellation, AEP-
C?hio is providing, in a timely bnanrier, the load data required for customer enrollment in
the PJM IL,R prograrn, irtform.s the customer that AII'-C?hio is not consenting to the
customer's participation in the program, and discloses that the matter is currently
pending before the Commission.

On March 9, 2009, Integrys and Constellation filed a withdrawal of the mation to
direct AEi'-Ohio to cease and desist. The movants state that despite AEP-pltiti's
assertions that the applicants were not eligible to participate in PjM's derruatEd response
prograrsis, PJM rejec#ed .AEP-C7hio's opposition to the ILR appUcations and processed the
ILR applications. integrys and Constellation "her state that, except for two pending
appkicatiol^.C, all their customers in the AEP-Ohio service territory have been certified for
participation in the PJM programs.

As the parties acknowledge, thzs matter was presented for the Commission's
consideration as part of the ESP application. The Cosnmission, therefore, specitically
addresses and discusses the issues raised concerning SSO retail customex participation in
PJM demand response programs at Section VLC vf this opinion and order. Accordingly,
we grant Integrys' and Constellation's request to witkaaraw tfteir motion to cease and
desist,

II. BISCUssI®N

A, Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing AEP-Qhio^s application, the
Coarunission is cognizant of the challeng;es facing Ohioans and the electric industry and
will be guided by the policies of the state as established by the General Assesrtbly in
Sc:c tion 4928.02, Revised Code, -which was amended by Senate Bill 221 (SB 221).

Section 4928.02, Revased Code, states that it is the policy of the state, inter aha, to:

z KOREnergy, Ltd., has not Eiled to intervene in this proreeding and, f:herefore, its memoranda .in Suppcort
wi3l not be considered.
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(1) Ensure the availability to consumers af adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail
electric service.

(2) Ensure the availability of unbundled and comparable retail
electric service,

(3) Ensure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not limited to, demand-side management (l7SM), time-
differentiated pricing, and imptementation of advanced
metering infrastructure (AMT).

(S) Eiuourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
systems in order to promote both effective customer choice
and the development of performaxtce standards and targets for
service quaiity.

(6) Ensure effective retail competition by avoiding
anticompetitive subsidies.

(7) Ensure z°etail consumsrs protection against unreasonable sales
practices, market deficiencies, and market powe:r,

(8) Provide a means of giving incentives to technologies that can
adapt to potential cnvirorunental niandates.

(9) Encouxage rrinplaaxtentatian of d'istribuked ganeration across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby charges, and net
metering,

(10) Protect at-risk populations including, but not litxt2ted to, when
considering the implementation of any new advan.ced energy
or renewable energy resource.

-10-

In addition, SB 221 amended Section 4928,14, Revised Code, which now provides
that on January 1, 2009, electric ukiiities must provide consumers with an SSO, coztsistixtg
of eithex a market rate offer (MRC►) or an ESI'. The SSO is to serve as the electric utility's
default 550. T'he law provides that ele.ciric utilities may apply simultaneously for both an

16



08-917-EL-SSO and 08-918-EL,-SSC:? -11-

MRO and an ESp', however, at a zninurcunit, the first SSO application rmist itclude an
application for an ESP, Section 492$.141, Revised Code, specifically provides that an S5O
shati exclude any previously authorizect allowances for t.ra.nsitiort costs, with such
exclusion being effective on and aftex the date that the allowance is scheduled to end
under the e3ectric utility's rate plan. In the event an SSO is not authorized by January 1,
2009, Section 4928.141, Revised Code, provides that the current rate plan of an electxic
utility shall continue until an S%- is authorized under either ,'aection4928>142 or 4928.143,
Revised Code.

AT.'1^-C3hio's application in this proceeding proposes an ESP, pursuant to Section
4928.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Commission to hold a hearing on an application f"ited under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county i.n the electric utility's certified tezri.tory.

Section 4928.143, Revised Code, sets out the requirements for an FSP. Under
paragraph (B) of Section 4928.143, Revised Code, an E5P must i:nclude provi:siom relating
to the supply and pricing of generation service. The plan, according to paragraph (B)(2)
of Section 4928,243, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowan.ce for certain construction work in progress (CWIP), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping, automatic increases or decreases, provisions to
allow securitization of any pliase-in of the 5S0 price, provisions relating to tranamission-
relatec.i costs, provisions related to distribution service, and provisions regareiing
economic development.

The statute provides that the CommmissiorE is required to approve, or modify aatd
approve the ESI', if the ESP, including its pricing and all other fesnis and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code, In additionJ the Commission must reject an ESP that contains a surcharge
for CWIT' or for new generation facilities if the benefits derived for any purpose for tvhich
the surcharge is established are not reserved or made available to those that bear the
surcharge.

The Coiaumission may, under Section 4928.144, Revised Code, order any just and
reasonable p,hase-in of any rate or price established under Section 4928.141, 4928.142, or
4928.143, Revised Code, including carrying ch.arges. if the Corrunission does provide for
a phase-in, it must also provide for the creation of regulatory assets by au4horizing the
deferral of incurred costs equal to the amount not col.leated, plus carrying charges on that
amou.nt, and sha].l authorize the deferral's Collection through an unavoidable surcharge.
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By finding and order issued September 17, 20(lg, in Case No. 08-777-pL-ORI? (SSO
Rules Case), the Commission adopted new rules concerning SSp, corporate separat.ion,
and reasonable arrangements for electric utilities pursuant to Sections 4928.06, 4928:14,
4928.17, and 4905.31, Revised Code. The rules adopted in the 5SCy Rules Case were
subsequently amended by the entry on rehearing issued February 11, 2009.

B. State 1'oli ^.- Sectio n 4928.02 Revised Code

AEP-Ohio submits that, contrary to the views of the intervenors, Section 4928.02,
Revised Code, does not iinpose additional requirements on an ESP and the ESP should
not be modified or rejected because it does not satisfy all of the policies of the state.
According to the Compariies, "jtjhe public interest is served if the 1;5P is more favorable
in the aggregate than the expected results of an h4RO" (Cos. Br, at 15).

. OHA asserts that the Commission "must vie-w the 'more favorable in the
aggregate' stan.dard through the lens of the overriding 'public ixtterest; " and that the
public interest cannot be served if the result is not reasonable (OHA Br. at 10).
OPAE/APAC seems to state that the ESP must be rrtore favorable in the aggregate and
comply with the state policy, but also recogrtim that state policies are to be used to guide
the Commission in its approval of an ESP (aPAE/APAC Br. at 3). OEG agrees that the
policy objectives are ►equired to be met prior to the approval of an ESP (OEG Br. at 1).
The Commercial Group submits that costs must be properly allocated to ermire that the
policies of the state are met, to improve price signals, and to ensure effective retail
competition (Commercial Gmup Br. at 5).

In its reply brief, AFl'-C?hio maintains that its proposed ESP is consisten.t with the
policy of the state as delineated in Sections 4928.02(A) through (N), Revised Code, and is
"worthy of approval, without rnodification" (Cos. Reply $r. a 7). According to the
Companies, the ESP advances the general policy objectives of the policy of the state (Id. at
6-7). Furthermore, the Companies argue that the concerns raised by some intervenors
regarding the impact of AEl('-Qhio's ESP on the difficult economic cozzditions would have
the Comxni.ssion ignore the statutory standard for approving an ESP and, izLstead,
establish rates based on the current economic conditiorrs (Cos. Reply Br. at 7), While the
Companies believe that aspects of the proposed ESP address these concerns (e.g., fuel
deferrals), they argue that their ^'s0 must be established in accordance with applicable
ESP statutory provisionr; (Id,).

As explained above, and previously in our opinion and order issued in the
FirstEnergy ESP proceeding,3 the Commission believes that the state policy codified by
the General Assembly in Chapter 4928, Revised Code, sets forth important objectives,

' In re Ohro Edison Company, 7Tze Cienelrrnd Etectric Ildurnrrrattng Cvmprrsy, and the Toledo Erlison Ctmrpaecy,
Case No. E18-935-ELrSSO, Opinion and Order at 12 (r.)ecmber 19, 2iloS) (FirstPatergy ESP Casej.
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which the Commission must keep in nairLd when considering all cases filed pursuant to
that chapter of the code. As noted in the FirstEnergy ESP case, in determining whether
the ESP meets the xequireinents of Section 4928.143, Revised Code, we take into
considexation the policy provisions of Section 4928.02, Revised Code, and we use these
policiP.s as a guide in our impleinentation of Section 4928.143, Revised Code.
Accord'zngiv, we agree with AEP-Ohio and wi.ll use these poiicies as a guide in our
deczsion-znalci.ng in this case, just as we did in the FirstEnergy ESP Case (Cos. Reply Br. at
6).4 The Commission has reviewed the ESP proposal presented by .FiEP-C?hio, as well as
the issues raised by the various in:tervenars, and we believe that, with the znotlifications
set forth herein, we have appropriately reached a conclusion advancing the public's
interest.

C. A lication C3verview

In their application, the Companies are requesting authority to establish an SSO in
the form of an ESP pursuant to the provisions of 5ections 4928.141 and 4928.143> Revised
Code. The proposed ESP is to be effective for a three-year period commen.cing January 1,
2009. According to the com.pardes, pursuant to the proposed FSP, the overall, estzmated
increases in total customer rates, including generation,, fransmission, and distribextion,
would be an average of 13.41 percent for CSP and 13 percent for OP in 2009, and 15
percent in 2010 and 2011 for both CSP and OP (Cos. Ex. 1, Exhibit DMR-1), The
Companies also propose a 15 percent cap per year on the total allowable hxreases for
each customer rate schedule should the actual costs be higher than expected,, excluding
transznifision costs and costs associated with new governazteaat mandates (Cos, App. at 6),

TII. GINERATIC)N

A. Fuel Ad'ustanent Clause FAC

The Companies contend that Section 4928.193(B)(2)(a), Revised Code, authorizes
the implementation of a FAC mechanism to recover prudently incurred ccs#s associated
with fuel, including conscsmables related to envi.ronznenta] compliance, pureluased power
costs, emission allowances, and costs associated with carbon-based taxes and other
cariaon-reIated regulations (Cos. Ex. 7 at 4-7).

t Some intervenors recognize that the state policy objective must be uged as a guid.e tv implea*nt the ESP
provision (MU Br. at 19; (7P.A,:C;/Ap'AC Br. at 3),
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The Companies proposed to include in the FAC mechanism types of costs
recovered through the electric fuel component (LFC) previously used in C`?hio-5 (Cos. Ex. 7
at 3-4). In addition to those types of costs, the Coznpardes stated that Section
4928.143(B)(2)(a), Revised Code, provides for a broader cost-based adjustment mechanism
th.at authorizes the inclusion of all prudently incurred fuel, purchased power, and
environmYnta.I components (Id. at 4). Ccsmpanies' witness Nelson itemized and desctibed
the accounts that the Compardes proposed to include in their FAC mechanism Od. at 5-7).

Staff, C3CC, and Sierra support the FAC mechanism that will be updated and
reconciled quarterly (Staff. Ex. 8 at 3-4; OCEA Br. at 4748, 67-68; C7CC Ex, 11 at 4-5, 31-4t)).
Specifically, Staff witness Strom testified that the costs proposed to be recoveaed through
the FAC mechanism are appropriate and recovery of those costs through a FAC
nlecluviism is logical (Staff Ex. 8 at 3). CKYC and Sierra also agree that Section
4928.143(B)(2)(a), Revised Code, authorizes the enactment of a FAC mechanism to
automatically recover certain prudently incurred costs (OCEA Br. at 47), and OCC does
not seem to oppose the list of categories of accounirc proposed to be iaduded in the FAC
by Companies witness Nelson (t3CC Ex. 11 at 1$-20). Additionally, Staff recommended
that annual reviews of the prudency and appropraa.teness of the accounting of FAC costs
be conducted (Staff Ex. 8 at 3-4), and OCC recommended that an interest charge be paid
to customers on any over-recovered fuel costs in a quarterly period uzttil the subsequent
reconciliation occurs, similar to the carrying charge for any under-recovery that she
believed the Companies were proposing to collect6 (C3CC Ex. 21 at 4). Kroger and IEU,
hnwever, seem to state that a FAC mechanisnt cannot be established urntil a cost-of-service
or earnings test is completed (Kroger Br. at 9-10; IEU Br. at 12-15). IBII also questioned
the appropriate term of the propaased FAC rztechanism {IEt,T Br. at 13; Tr, Vcai. IK at 143-
146).

The Cflnunission believes that the establishrnent of a FAC mechazlism as part of an
ESP is authorized pursuant to Section 4928.143(B)(2)(a), Revised Code, to recover
prudently incuxred costs associated with fuel, including consumables related to
environmental compliance, purchased power costs, emission allowances, and costs
associated with carbon-based taxes and other carbon-related regulations. Given that the
FAC mechanism is authorized pursuant to the ESP provision of SB 221, we witi Piznit our
authorizatiort, at this time, to the term of the ESP.

^ See Sect'sons 4905.01(G), 4905.66 d3mugh 4905.69, and 4909.159, Revised Code ( repeeted Jamuary 1,
2001); Chapter 4901:1-11, Ohio Administrative Code (O.A.C.) (rescinded Nweszsber 27, 2(903).
In AEP's Brief, the Companies clarifqed that 6tey did not propose to collett a carrying charge on any
FAC under-recovery in one quarterly period until a reconciliatiort in ffiesuhseq:zent period occvxred.
The only carrying charge ehat they proposed was on the FAC deferrals that would n®t be colleebed until
2022-20I8 (Cos. lir. at 27).
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1h,'ith regard to interest charges assessed on any over- or under-recoveries for FAC
costs within the quarterly period until the subsequent reconciliation occurs, we agree with
OCC witness Medine that symrnetry should exist if interest charges were assessed on any
under-recoveries ('I'r. Vol, VI at 210). However, we do not comlude that any interest
charges on either over- or under-recoveries are necessary as a deteaTent to the creation of
over- or under-recoveries as UCC wi.trtess Medine suggests (Id< at 210-211). As proposed
by the Companies and supporbed by others, the FAC xnechani.sm uacludes a quarterly
reconciliation to actual FAC costs incurred, which wiU establish the new charge for the
subsequent quarter; These quarterly adjeasixnents combined with the annu:al review
proposed by Staff to review the appropriateness of the accounting of the PAC costs and
the prudency of decisions made are sufficient to control the over- or undes-recoveries that
may occur within a partScular quarter. 7'herefore, we find that the FAC mechanism with
quarterly adjustments as proposed by the Companies, as well as an annual prue3ency and
accounting review recornanended by Staff, is reasonable and should be approved and
irnplemented as set forth herein.

(a) lbiarkqt I'urchases

As part of the FAC costs, the Companies proposed to purchase incremental power
on a "slice of the system basis" equal to 5 percent of each company's load in 2009,
10 percent in 2010, and 15 percent in 2011 (Cos. Ex. 2-A at 21). The Companies argue tha:t
while these purchases will be included in the FAC mechanisnt, as the appropriate
recovery mechanism for these costs, the purchases are percnitLed as a discretionary
component of an 1~SP filing authorized by Section 4928;143(B)(2), Revised Codg, which
states: "The plan rnay provide for or include, without liu^it&on, a.ny of the fodIowing:"
(emphasis added) (Cos. Br. at 37). To support its proposal, APP-Ohio states that the
purchases reflect the continued transition to market rates and represent an appropriate
recognition of the Companies' incorporation of the loads of Uzmet Prifnary Aluminum
Company (Ormet) and the certified territory formerly served by Monongahela Power
Coanpany (MonPower) (Cos. Ex. 2-A at 21-22). The Cornpanies further assert that, during
the FSP, they should be able to continue to recover a maxket-based generation price for
serving these loads, as was previously authorized by the Commission during the RSP
period.

Staff supported market purchases sufficient to meet the additional load
responsibilities that the Companies assumed for the addition of the former ldlonPower
customers and Ormet to the Cr3mpazties' system, which equals approxfsztately 7.5 percent
of the Companies' totat loads (Staff Ex. 10 at 5). However, based on the size of the
additional load assumed by the Companies, Staff only recommended that the incremental
power purchases equal, on average, 5 percent of each company's load 'an2009, 7.5 percent
in 2010, and 10 percent in 2011 (Id.).
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The Companies responded to 5tafPs reduction in the arreount of rnarket purchases
by adding that the Companies also intended to utilize their proposed Ievels of market
purchases to encourage economic development (Cos. f;x. 2-E at 7).

Various parties oppose the inc3usion of irKrezrzentak "slice of the system" power
purchases in AEP-Ohio's 1E5P. OEG witness Koi2en testified that the Commissiort should
reject this provision of AET'-Ohio's FSP because the Companies have not demcrostrated a
need for the excess generation purchased on the market to meet its existing load, and such
"purchases are not prudent because they will u.necononucally displace lower cost
CQtnpany> owned generation and cost-based purchased power that is available to meet
their loads"' (OEG Ex. 3 at 3, 9-10), IEU witness Bowser agrees that this portior ► of the ESP
should be rejected (IEU Bx. 10 at 9). Kroger witness Higgizis also concurs, statffig: "The
ordy apparent purpose of these slice-of-system purchases is to serve as a device for
incxea.sing prices charged to cexstorners" (Kroger Ex. 1 at 9). OCEA concurs with the
testimony offered by these intervenor witnesses (OCEA. Br. at 53-55). Intervenors also
question this provision in light of the A,EP Interconnection Agreement (OEG $x. 3 at 10-
14; OCEA Br. at 54-55).

Given that AFP-C7hio has explicitly stated that the purchased power is not a
prerequisite for adequately serving the additional load requirements assumed by AEP-
Oh%o when adding Ormet and the MonPower customers to its system (Cos. Ex. 2-E at 7),
the Comrnission finds that Staff's rationale for the support of the proposal, as we11 as the
res:ommendat-ion for a reduction in the amount of pcu•chased power proposed to equal the
additional load, faits. We struggle, along w-ith the other parties, to find a rational basis to
approve such a proposal in the absence of need. The Cominission notes that while we
appreciate AEP-Ohio's will.ingness and cooperation with regard to the inclusion of Or.met
and MonPower customers into its system, we believe that the Companies have been able
to prepare and plan for the additions to its system under the current regulatory scheme
and have been compensated during the transitional period. As for ffie re3iance on the
market purchases to promote economic development, the Comrnission believes that this
goal can be more appropriately achieved through other rrmeans as outlined in this opinion
and order, the Commission's recently adopted rules, and SB 221. Accordingly, we find
that AEP-Ohia's F,SP shali be modified to exclude this provision.

(b) Off-System Sales (O SS)

Kroger and OEG contend that FAC costs must be offset by a credit for tJSS
niargins, stating that other }urisdictions governing other operating companies of AEP
Corporation require such an O5S offset to revenue requirements (Kroger Br. at 11.-12j
Kroger Ex. I at 3, 9,10; OEG Br. at 10; OEG Ex. 3 at 14-.15,16-17). Kroger argues that it is
incong.ruent to allow a rate increase based on certain costs without examini.n,g AEP-Ohio"s
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net costs to determine that A1EJP-Oluo's costs have actually increased (ZC^rogez Br. at 11-12).
OEG notes that the Companies' profits for 2007 from off-system sales were $146.7 mitlion
for OP and $124.1 miilion for GSP (OEG Ex. 3 at 14). OEG reasons that because the cost of
the power plants used to generate off-system sales are ix+.cluded in rates, all revenue from
the power plants should be a rate credit (OEG Br. 10). CX.".FA raises similar arguments to
those of OEG and Kroger in its brief (OCEA Br. at 57-59). More specifically, C)CE.A argues
that the Cornpanies' proposa.l to eliminate off-system sales expenses from OMo ratepay+ars
is not equivalent to providing customers the benefit of off-system sales xnargins, OCEA
notes that, in other cases, the Coxrunission has required electric ut,i.lities to shaze the
benefits of off-system sales revenue with jurisdictional customers (OCEA Br. at 58-59).

Staff did not take a position in regard to the intervenors' arguments to offset FAC
costs by the OSS margin. Staff, however, concluded that the costs sought to be recovereci
through the kAC are appropriate (Staff Ex:1il at 4; Staff Ex. 8 at 3; Staff Br. at 2).

'Me Companies argue that an 05S offset to FAC charges is not required by Section
4328.143(B)(2)(a), Revised Code, or any other provision ut SB 221(Cos. pac. 2-B at 8-9; Cos.
Reply Br. at 12). The Companies also state that the regulatory or statutory regimes in
other states have no bearing on Ohio or Ohio's statutory requiremer ►ts (Id.). As to the
other arguments raised by C)EG and OCEA, the Comparsies argue that the fntervenoxs'
arguments ignore the fact that the Companies' ESF' reduces the FAC and environmental
carrying cost expenses for AEI'-Uhi.o customers based on the calculation of the pool
capacity payments in the FAC and use of the pool allocation factor (Cos. Ex. 7, Exhibits
1°JN-1, PJN-2, PJN-6 and PjN-8).

Upon a review of the record in this case, the Commission is not persuaded by the
intervenors' arguments. We do not believe that the testimony presented offered adequate
justification for modifyin.g the Companies° proposed FS1P to offset C7SS margins from the
FAC costs. Section 4928.I43(B)(2)(a), Revised Code, specifically provides for the
autoznatic recovery, without lixnitation, of prudently incurred costs for fuel, purchased
power, capacity cost, and power acquired from azz aftiliate. As recogruzed by the
Companies, the pertinent statutory provisions do not require that there be an offset to the
allowable fuel costs for any C7SS margins. Additionally, Ohio law governs the
Companies' BSP application, and thus, we are not persuaded by the argurnen.ts of Kroger
regarding how other juriadictions handle OSS margins. Moreover, consist+en:t with oux
discussion in Section 5/11 of our opinion and order, we do not believe that C%, sbould be a
component of the Goir ►parties' ESP, or factored into our decision in this proceed'ittg.
Intervenors cannot have it both ways: they cannot request that 055 margins be creditecl
against the fuel costs (i.e., offset the expenses); and, at the same time, ask us to count the
OSS margins as earnings for purposes of the significantly excessive earnings test (SEB'I )
calculation.
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(c) Alternate pnec i'ortEolio Standards (including TZenewable
Ener Cre 't ra am

Section 4928.64, Revised Code, establishes alternative energy portfolio standards
which consist of requirements for both renewable energy and advanced energy resotarces.
Section 49204(B)(2), Revised Code, introduces specific annual benchmarks for renewable
energy resources and solar energy resources begimung in 2009.

The Companies' ESP app3ication included, as a part of the .FAC costs, cost recovery
for renewable energy purchases and renewable energy credits (RECs) with purchased
power reflected in Account 555 and RECs reflected in Account 557 (Cos, Ex. 7 at 6-7,14).
The Companies stated that they plan to purchase almost all of the RECs required for M.
The Companies further state that they will enter into renewable energy purchase
agreements (RBI'As) to meet compliance requirements for the remainder of the ESP
period, for which they have already conducted a request for proposal (Cos. Ex. 9 at 1(3-11).
The Compazues also recognized that recovery of such costs to comply with Section
4928.64(E), Revised Code, is, as stated in the statute,avoidabie. Therefore, the Compardes
explained that they intend to include all of the renevvable energy costs within the FAC
mechanism and not as part of any FAC deferral. The Companies, however, recogrdzed
that their request for proposal and procurement practices for renewable energy wiII be
subject to a prudency review and the renewable purchases subject to a financial audit
(Cos. Br. at 96-98).

Staff and QPA.E j APAC express concern with the Companies' plan to include
renewable energy purchases and RECs as a component of the FA.C mechanism (Staff Bx. 4
at 6-7; Staff Bx. at 4-5; Ok'AE/ APAC Br. at 11).

The Commission notes that the renewable energ,y purchases and RECg
requirements are based on Secttott 4928.64(E), Revised Code, and any recovery of sxh
costs is, as the statute provides, Irypassabte. Wath the Companies' recognition that such
costs must be accounted for separately from fuel costs, and is not to be defexrect, the
Commission finds that Staff's and CPAEJAPAC°s issue is adequately addressed.
Accordingly, with that clarification, the Commission finds that this aspect of the
Companiss'f3SI' application is reasonable and should be adopted.

2. FAC Baseline

The Companies proposed establishing a baseline FAC rate by identifying the FAC
components of the cz.rrxent SSO. The Companies started with the EFC rates that were
unbundled as part of the electric transition plan (ETP) proceedings (those In effect as of
October 5, 1999) (step #1), and thess added calendaz year 1999 amounts for the additional
fuel, purchased power, and envirorrmental accounts that are included in the requested
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FAC mechanism for this proceeding (1994 data from FERC Form 1 and other finaztcial
records were used as the base period for the additional components that were not in the
frozen EPC rates) (step #2) (Cos. Ex. 7 at 8). The Cornpaauies then adjusted the 1999 froaen
EFC rates (step #1) and the 1999-level rates developed for the additional components
(step #2) for subsequent rate changes (step #3) to get the base FAC component that is
equal to the fuel-related costs presently embedded in the Companies' most recent SSCQ
(i.e., the RSP) (Id.). The subsequent rate changes that occurrer.i. during the RSP period and
reflected in step #3 of the Companies' calculation included annual increases of 7 percent
for OP and 3 percent for CSP, an increase in CSP's generation rates for 2007 by
approximately 4<43 percent through the Power Acquisition Rider, and a reduction in OP's
base period FAC rate by the amount of the Gavin Cap and mine investment shutdown
cost recovery ccrrn:ponent that was in OP's 1999 EFC rate given that the F<egctlatory Asset
Charge (RAC) established in the ETI' case expired (Id. at 9).

Staff argued that the actual costs should be used in deterznining the FAC baseline
and, therefore, recommended using 2007 actual data, escalated by 3 percent for CST' and 7
pe2•cent for OP, as a reasonable proxy for 2008 (Staff Ex. 10 at 3-4). Staff explained that
utilizing actual 2007 costs and updating them to 2008 is appropriate given that the
resulting amounts should be the costs that the Companies are currently recovering for
fuel-relatecl costs (Id.). Additionatly, Staff notes that ttus proposal produces a result that
is very close to the result produced by utilizing ehe Companies' methodology (Staff Br. at
3).

OCC recom.merAded the use of 2008 actual fuel costs to establish the FAC baseline,
wiuch will be reconciled to actLial costs in the future FAC proceeding (OCC Ex.10 at 11-
14). OCC's witness testified that her concern is that if the FAC baseline is estabiistted too
low, the base portion of tflte generation rates (the non-FAC partion) will be established too
high (OCC F1x.10 at 13). In its Brief, OPAE/AF'AC opposed the Cornpanies' use of 1999
rates as the baseline and seems to support OCC`s recomznendation to use 2008 fuel costs
(C?F'A:EJAPAC Br, at 17-12). The Companies' responded by explaining that they did not
use 1999 rates as the baseline, rather the 1999 level was just the starting point to
calculating the baseline (Cos. Reply Br. at 21). The Companies also stated that a variable
baseline was not appropriate as it would result in a variable non.-FAC generation rate as
well since the non-FAC component of the current generation SSO was determined to be
the residual after subtracting out the FAC component (Id.).

As noted by C7CC's witness, the 2008 actual fuel costs were not known at the time
of the hearSng (OCC Ex. 10 at 14). Thus, the Companies and Staff proposed
methodologies to obtain a proxy for 2008 fuel costs. While both had a different starting
point to the calculatio.n of the 2008 proxy, we agree that in the absence of known actual
costs, a proxy is appropriate to establish a baseline, Therefore, based on the evidence
presented, we agree with 5taff's resulting value as the appropriate FAC baseline.
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The Coanpanies proposed to anitigate the rate impact on customers of any FAC
ancreases by phasing in their new ESP rates by deferring a portion of the annuaI
irYcremental FAC costs during ttte ESP (Cos. App. at 4-5; Cos. Ex. 3 at 11; Cos. Ex. 1 at 13-
25). The amount of the incremental FAC expense that would be recovered from
customers would be limited sn that tcrtal bill increases would not be more than 15 percent
for each o# the three years of the FSP (Id.). The 15 percent target for FAC does not include
cost increases associated with the transmission cost rscovery rider (TCRR) or with any
new government mandates (the Companies' could apply to the Comsnission for recovery
of costs incurred in cpnjuaiction with compliance of new goverrunent.mandates, including
any Comrnission rules #mposed after the faLxng of the AEP-Ohio application (Cos. App. at
6)). The Companies proposed to periodically reconcile the .FAC to actual costs, subject to
the maximum phase-in rates (Cos. Ex. 1 at 14-15). Under the Companies' proposal, any
incremental FAC expense that exceeds the niaximurrt rate levels will be defexmd. The
Compa.nies project the d.eferrals under the proposed ESP to be $146 miltion by Decernber
31, 2011 for CSP and $554 mill'aon by December 31, 2011 for OP (Cos. Fx. 6, Eixhibit LVA-
1). If the prc)ected pA.C expense in a given period is less than the rnaxim.um phase-in
FAC rates, the Coxnpanies proposed to give the Commission the option of charging the
customer the actual FAC expense amount or increasing the FAC rates up to the maximum
levels in order to reduce any ex3sting deferred FAC expense balance (Id.). Any deferred
FAC expense remaining at the end of 2011 would be recovered, with a carrying cost at the
Weighted Average Cost of Capital (WACC), as an unavoidable surcharge fronn 2012 to
2€t18 (Id.).

As noted previously, Staff, OCC, and 5ierra support the FAC mechanism ffiat wzll
be updated and reconciled quarterly (Staff. Ex. 8 at 34F C7CC Ex, at 11 at 4-5, 31-40; OC&A
Br. at 47-48, 67-6$). 5taff, OCC, and Sierra, however, oppose the creation of any Ionq-termm
deferrals for fuel costs (5taff Ex. 10 at 5; OCBA hr. at 62). Similarly, the Commercial
Group recommended that "custommrs pay the full cost of fuel during the ES2'"
(Commercial Group px.1 at 9). ConsteLlation argued that the deferrat proposal should be
rejected because it masks the true cost of the p5I' generation, deferrals have the effect of
artificially suppressing conservation, the carrying costs proposed by the Companies
would be set at the Companies' cost of capital, which would include equity, and
customers do not want to pay interest on any deferred amounts (ingtead, customers
would rather pay when the costs are incurred so as to not pay the interest) (Constellation
Br. at 8-9). The 5chflols also questioned the need for the phase-in of rates, as well as the
avoadabitity of the surcharge that would be created to collect the deferred fuel costs, with
carrying charges, from 2012 to 2018 (Schools Br. at 3).
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If the Comzrussion, however, authorizes such deferrals to levelize rates during the
ESP period, Staff, C?CC, and Bierra believe that the deferrals shoul.d be short-term
deferrais that do not extend beyond the ESP period (Staff Ex. 10 at 5; OCEA Br. at 62).
IEU also supports the use of a phase-in to stabilize rates, but does not believe that Sectiort
4928.144, Revised Code, aiiows the deferrals to extend beyond the ESP term (IEU Br, at
27-29).

Furthermore, OCC opposed the Companies' use of WACC, stating that such an
approach is not reasonabte and results in excessive payments by customers (C7CC Eac. 20
at 34). Through testimony, OCC asserts that the carrying charges on deferrals should be
based on the current long-term cost of debt (OCC Ex, 20 at 34-35; Tr. Vol. VI at 157-158).
However, in its joint brief, OCC seems to have modified its position and is now arguing
that the carrying charges should be calculated to reflect the short-term actual cost of debt,
excluding equity (OCEA Br, at 62). In reliance on OCC's testimony, Cvnstellation submits
that it is appropriate to use the long-term cost of debt (Constellation Br, at 8). The
Commercial Group also opposed the use of WACC; instead, CoannnercW Group witness
Gorman recommended that the Coxnpanies finance the FAC phase-in deferrals entirely
with short-term debt given that the accruals are a temporary investmern and not long-
term capital (Commercial Group Ex. l. at 9-11).

Additionally, the Commerciat Group and CCC argued that the deferred fuel
expervses should be calculated to reflect the net of applicable deferred income taxes
(Commercklt Group Ex. I at 9-10, OCEA 13r. at 63). Cormne.rcial Group witness Crorman
testified that if a company does not recover the fuel expense in the year that it was
incurred, the company wilI reduce its current tax expense and record a deferred tax
obligation. The deferred tax obligation would then represent a tem.porary recovery of the
fuel expense via a reduction to the current income tax expense (Cornrn.ercial Group Ex. 1
at 10). Commercial Group witness Gorman then goes on to recognize that the incarne tax
wifl ultimately have to be paid after the incrernental fuel cost is recovered from
customers, but states that, while deferred, the company will partially recover its deferred
fuel balan.ce through the reduced income tax expense (Id). To bolster their argument that
deferred fuel expenses should be calcu.lated on a net-of-tax basis, OCC and Sierra relied,
in their brief, on a witness' testimony in an unrelated proceeding, which has been
subsequently witlidrawn as explained above. Neither OCC nor Sierra offered any record
evidence tosupport its position.

AEP-Uldo, on the other hand, argued that the calculation of carrying charges .fox
the deferrals should not be done on a net-of-tax basis. AEP-Ohio witness Assante testified
tl-tat lir,niting the application of the carrying cost rate to a net-of-tax balance of FAC
deferrals improperly utilizes a traditional cost-of-service ratemaking approach in a
generation pricing proceeding (Tr. Vol. IV at 15$-I60). Additionally, while the Companies
proposed the phase-in prolxosaL to help mi:tigate increases and believe that their proposal
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is reasonable, in light of the opposition received from several parties, the Conlpanies
stated that they would accept a modification to their FSP that elixaainated, such deferrals
(Cos, Reply Br. at 41-42).

To ensu.re rate or price stability for consumezs, 5ection, 4928,144, Revised Code,
authorizes the Carninission to order any just and reaason,able phase-iut of any electric
utility rate or price established pursuant to 4928.143, Revised Code, with carrying charges,
throu.gh the creation of reoatory assets. Section 492$.144, Revised Code, also mandates
that any deferrals associated with the phase•in authorized by the Coxrutaission shall be
collected through an unavoidable sureharge. Section 4928,144, Revised Code, does not,
however, limit the time period of the phase-in or the recovery of the deferrals created try
the phase-in through the unavoidable surcharge.

Contrary to OCC and others,7 we believe that a phase-in of the increases is
necessary to ensure rate or price stability and to rnitigate the impact on customers during
this difficult economac period, even with the nnodifications to the ESP that we have made
herein. To this end, the Commission appreciates the Compaazies' recognition that over 15
percent rate increases on customexs' bills would cause a severe haxdship on customers,
Nonetheless, given the current economic cliamte, we believe that the 15 percent cap
proposed by the Companies is too high,s Therefore, we exercise our auffiority pursizamt
to Section 4928.144, Revised Code, and find that the Companies should phase-in any
authorized increases so as not to exceed, on a total bill basis, an iruaease of 7percent for
GSI' and 8percent for OF for 2009, an inczease of 6percent for CSF and 7percent for OP for
2010, and an incxease of 6percent for CSI' and gpercent for OP for 2011 are more
appropriate Ievets.

Based on the application, as modified herein, the resulting increases amount to
approximate overall average generation rates of 5.47 cents/kWh and 4.29 cents/kWh for
CSP and pP, respectively in 2009; 6.07 cents/kWh and 4.75 centsJkWh for CSP and OF,
respectively, in 2010; and 6.31 cents/kWh and 5.31 cents/kWh for CSP and C7P,
xespect.ively,in 2011.

Any amount over the ailotvable total bill increase percentage levels will be
deferred pursuant to Section 4928.144, Revised Code, with carrying costs. If the FAC
expense in a given period is less than the maximum phase-in FAC rate established herein,
the Companies sha11 begin amortization of the prior deferred FAC balance and ii^
the FAC rates up to the maximum levels allowed to reduce any existing deferred FAC
expense balance, includ'utg carrying costs. As required by Section 4928.144, Revised
Code, any deferred FAC expense balance remaining at the end of 2011 shaU be recovered

7 See, e.g., C1CC Rep1y Br. at 45-46; Consteklation Br, at 6-9,
8 Numerous le#ters filed in the docket ksy various castomexs confirm our be]ief.
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via an unavoidable surcharge. We believe that this approach balaztces our objectives of
lintiting the total bill increases that custorners wiIl be charged in any one year with
rninirnizini; the deferrals and caxrying charges collected from customers.

Based on the record in this proceeding, we do not find the antervenoxs' argunwrtts
concerning the calculation of the carrying charges persuasive. instead, for purposes of a
phase-in approach in which.the Companies are expected to carry the fizel expenses
incurred for electric service already provided to the customers,9 we find that the
Companies have met their burden of demonstrating that the carrying cost rate calculated
based on the WACC is reasonable as proposed by the Companies. As explained
previously, Section 4928.144, Revised Code, provides the Commission with cliscretiort
regarding the creation and duration of the phase-in of a rate or price established pursuant
to Sections 4928.141 through 4928.143, Revlsed Code. 17he Comrnission is not convinced
by arguments that lirnit the collection of the deferrals to the term of the ]ESP. Limiting the
phase<in to the term of the E5p may not ensure rate or price stabiiity for consurn.ezs within
that three-year period and may create excessive increases, which may defeat the purpose
for estabI'sshing a phase-in, The lin-ifation of any deferrals to the ESP term may also
negate the cap established by the Catzimission herein to provide stability to consumen.
Therefore, we find that the collection of any deferrals, with carrying costs, created by the
phase-in that are rexnaixsing at the end of the ESl' term shall occur from 2012 to 2018 as
necessary to recover the actual fuel expenses incurred plus carrying costs.

Regarding OCC's, Sierra's, and the Contmerciai Group's recommendations thatthe
tax deductibility of the debt rate be reflected in the carry3ng charges on a net-of-tax
basis,14 we have recently explained that tftis reconunendation accounts for the
deductibility of the debt rate, but does not account for the fact that #he revenues coliected
are taxable.11 If we were to adopt the net-of-tax recomznendation, the Cornpanfes xvould
not recover the fuIl carrying charges on the authorized deferrals, We believe that this
outcome would be inconsistent with the explicit directive of Section 4928.144, Revised

y We agree with the Companies that this decision 9s corzs4stent wzth our decfsion 4n the recent TCRR azsd
accounting cases with regard to the c"atfon based on the long-tetm cost of debt. 5ee 1rt re Colrambus
Southsns Power Company and Ohio Parzer CCompany, C.ase No. fl8-12g2-EirtJNC, Finding and, Order
(December 17, 2008) and In re Columlru6 Southern Power Compmny and Qhfo Fouwr Corxpsa►ay, Case No. 08-
1301-k'i..-UNC, Finding and Order (December 19, 2048}. However, we believe that, with regard to the
equity comQonent, these cases are distinguishable from the current E5P proceeding, wtmere we are
establishing the standard service offer and requuing the Campawes to defer the coliection of incurred
generation costs associaWd with fuel over a Ivnger period. We also believe that this dec;iszon is
reasonable in light of our reduction to tlte Compaaiiea' proposed FAC deferral cap, whide tzasy have tiie
effect of requiring the Companies ta defez a higher percentage of F'AC costs than what was otherwise
proposed.

10 pCF;q gr, at 63-54; Commercial Group $x. I at 9-1D.
In re Ohio Edison Co., The CIsvelarud Electric 71tuirrinafi'ng Co, 4bledo Edisoaz Co., Case No. 97-551-Et-ASR, et
a1., Opinion and Order at 10 (January 21, 21J09).
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Code: "If the commassion's order includes such a phas&in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted accounting principles,
by authoriics-tg the deferral of incurred costs equal to the amount not collected, plus
carryiiig charges on that ar.nount.°" Therefore, we find that the carrying charges on the
FAC deferrals should be calculated on a gross-of-t,ax rather than a net-of-tax basis in order
to ensure that the Companies recover their actual fuel expenses. Accordingly, we modify
the deferral provision of the Companies` PSP to lower the overall amount that may be
charged to customers in any ozce year.

B. Incremental C^-ing Cost for 20t)1-2408 lEnvixonmental lnvestmezst and the
C in Cost Rate

A component of the non-FAC generation increase is the incremental, ongoing
carrying costs associated with environmental investmenh, made during 2001-200$. The
Cornpanies propose to include, as a part of their ESF', costs directly related to energy
produced or purchased. While the Companies are not proposing to include the recovery
of capital carrying costs on environrnenta$ capital investments in the pAC, the Companies
are requesting recovery of carrying charges for the. incrEmenW amount of the
environmental investments made at their generating facilities from 2001 to 200$. T2u.
Cornpar►ies' annual capital carrying costs for the incremental 2001-2008 enviroxzzmeental
investments not currently reflected in rates equals $84 million for OP and $26 xnfIlion for
CSP. The Companies' ESI' istcludes capital carrying costs for 2001 through 2008 net of
cumulative environmental capital expenditures for each company multiplied by the
carrying cost rate.

Each company's capital expenditures in the ESP are defierminecl by the
expenditures made since the start of the market developrr3ent period as of#set by the
estimate included in the Companies' rate stabilization plan (RSP) case, Case No. 04-169-
EL-UNC, and the environmental expenditures included in the Companies' adjustments
received in the RSP 4 Percent Cases12 (Cos, Ex. 7 at 15-17, Exhibits PJN-8, PjN-12). The
Companies calculated the carrying cost rate based on levelized investment and
depreciatior.over the 25-year life of the environmental investznent. CSP and OP utili:zed a
capital structure of 50 percent common equity and: 50 percent debt to calculate the
carrying charges, asserting that such is consistent with the capital structure as of
March 31, 20W, and consistent with the expected capital structure during the ESP period.
Short-term debt and the Gavin Lease were excluded from OF's capital structxare. AEP-
®hio asserts that such was the process in the RSP 4 Percent Cases. AEP-t]hio also argues
that, for ratemaking purposes, the Gavin Lease is considered an opexaftg lease as
opposed to a component of rate 3aase, Further, the Companies reason that the WACC
incorporated a 10.5 percent ROE as used by the Commission in the proceeding to transfer

12 In re Columbu$ Southern Pvwer ComFatry anti Ohio Pozaer Compatty, Case Nos. 07-1332,EGL7NC, 07-17.91-
EL-t1IvC, and U7-S27$-EI.-U:+IC ( ktSP 4 Percent Cases).
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MonPower's cert.ified territory to CSP (MonFower rransfer Casep (Cos. Ex. 7 at 16-17,
19, Exhibit PJN-8, Exhibits T'JN-10 - PJN-13; Cos, E.x. 7-B at 7).

Staff testified that the Companies should be allowed to recover carrying costs
associated with capita3ized zn,vestrnent5 to comply with envimnm+ental requirements
made between 2001-2U4$ that are not currently reflected in rates (Staff Ex, 6 at 2, 4-5).
Staff confirnned that AEI'-Ohio's estimated revenue increases for incremental carrying
costs associated with additional environmental investments 3n the amounts of $26 million
for CSP and $84 million for OI'are not currently refl.ected in rates (Ici).

OCEA and OEG oppose the Companies' request for recovery of environmental
carrying charges on investments made prior to January 1, 2tl!)cl. OEG contends that the
rates in the RSP Case included recovery for envimnntental capital improvements made
through December 31, 2008, as reflected in the RSP 4 Percent Cases. Eurther, OCEA and
OEG argue that SB 221 only pertnits the recovery of carrying costs assoeiated with
environmental expenditures that are prudently incurred and that occttr on or after
January 1, 2009, ptaxsuant to Section 4923.143(B)(2)(b), Revised Code (OCEA E. 10 at 32;
OEG Ex. 3 at 21). Thus, OCEA reasons that approval of such expenditums necessitates an
after-the-fact review, which cannot be considered in this proceeding. OEG, however, is
not opposed to the Companies' increases due to enviromr ►ental capital additions made
after January 1, 2009, in the E.SP in accordance with Section 4928.143(B)(2)(b), Revised
Code (OEG Ex. 3 at 20). OEG and Kxoger argue that the Companies' assertion that
existing rates do not reflect environxnentat carrying costs ignores the Companies' non-
envirottmental investment and the effects of accumulated depreciaE.on and, #herefore,
accoxciing to OEG and Kroger, fails to d.emonstrate any net under-recovery of gen:eration
costs in total by the Companies (OEG Ex. 3 at 21; Kroger Ex. 1 at 10-11). QGEA and
APACJOPAE agree that the Companies have failed to demonstrate tlat they lack the
earnings to make the environmental investments (OCEA Ex.10 at 32; Al'.4.C jOPAE Br. at
5-6).

Further, OCEA asserts that there are several reasons that the Companies' attempt
to recover environmental carrying cost during the ESP is uralawfui, OCEA contends that
it is retroactive ratemaking14 and Senate Bill 3, which was the governing law from 2W1 to
2fft35, included rate caps pursuant to Section 4928.34(A)(6), Revised Code, and the RSP,
applicable to 2006 through 200$, included lisnitations on the rate izicreases. Therefore, the
Companies can not collect now for costs incurred during those periods. Further, OCEA

13 In the Matter of the TYansfer of Monongalaeta Power Cotnpaxy's Crrti; fied TerriFary in Ohio to * CC+lusnbus
Snzefliern Paztrer Compunu, Case No. 05-765-EZ-i.T1NC.

14 Keca tndustries, Fnc, u, C.tneinnatE & Sufsurban Be2! Tei. Ce. (1957),166 Ohio St. 25.

31



08-91:7-EL-SSCO aitd 08-918-EL-SSO -26-

states that allowing for recovery of such environrraenfal carrying costs would also violate
the Stipulation and the Corrin2ission's order in the ETP case.75

C7CF.A argues that, should the Commission aliow AEP-Ohio to recover carrying
costs on envirozunental investzments, the Compardes' carrying charges should be based on
actual investments made, not actual arld forecasted environmental expenditures, and the
carrying costs should be adjusted. More specifically, OCEA recomrnends that because the
Companies failed to provide any support or explanation of the calculation of the property
taxes or general and administrative components of the carrying cost calculation, the
Comurussion should not grant recovery of these aspects of the Cornpandes' request.
Additionally, OCEA and fEU argue that th.e proposed carrying cost rates do not reflect
actual financing for environrnental investments, which could impact the calculation of the
carrying cost rates (IEU Br. at 21-22, citing IEU Ex. 7 at 132133; Tr. Vol. )a at 111-113;
OCEA Br. at 71-72). The carrying cost rates, according to IEU and OCEA, shonld be
revised to reflect actual faftancing, including the use of pollution control bonds that have
been secured by the Companies (Id.), To support their argument, IEU and OCEA rely on
Staff witness Cahaan who testified at the hearing that "if specific financing mechanisrns
can be identified that would be appropriate and applicable to the assets being financed, I
see no reason why those shouldn't be specifically used"16 (IE7.7 Br. at 21-22,, OCEA Br, at
72-73), However, Staff witness Cahaan also stated that "[,A:jt the time when we looked at
the carrying cost calculations it seemed reasonable, given the cost of debt and cost of
equity of the company,"17 which is consistent with his pref's.ied testimony that said: "I
have examined the carrying costs rates provided to Mr. Soliman and found ttaem to be
reasonable" (Staff Ex.10 at 7).

OCEA atso recornmends that the carrying costs for deferrals of environmental costs
be revised to reflect actual short-term cost of debt, as opposed to WACC as proposed by
the Companies, and that the calculated carrying charges should not be based on the
original cost of the environinental investment but at cost minus deproci,ation. Thus,
OCEA argues that the Com.parties are seeking a return on and a return of their i,nvestment
as would be the case under traditional xatecnalcing, but overstating the depreciation
componennt, OCEA also advocates that the carryz.'^.g cost rates, 13.98 percent for OP and
14.94 percent for CSP, are too high in light of dte economic envzronnrteent at this t4me
(OCEA Br. at 73-74). Finally, OCEA urges the Commission to offset the Compasues'
request for carrying charges by the Section 199 provision of the Internal Revenue Code
(Section 199). Section 199 allows the Companies to take a tax deduction for "qualified
production activities income" equal to 6 percent in 2009 and 9 percent in 200 and

15 In the Matter of the AppticaKon vf Columbus Soufhem Poroer Comparnf mtt^ Ohio A^ner Catnpony for tlyproval
of 7lieir Electric Transition Fl,ms and jm Receipt of Transition Revenues, Case IVos. 99,1729.B],,..,BTp and 99.
1730-ET1-ETP, Upurion and Order (5eptembea 28,2000),

16 Tr. Vot. Xtt at 237,
17 Id.
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thereafter. IEU, OEG, and OCEA request that the C.ornnmission adjust the carrying costs
for the 5ection 199 deduction as the Commission has found appropriate in the
Companies' 07-63 Case'-s and in the FirstEnergy ESP Ca.se. OCE.PA argues that while
Section 4928.143(B)(2)(a), Revised Code, allows the Companies to automat'zcally recover
the cost of federally mandated carbon or energy taxes, which will be passed on to
customers, customers should be afforded the benefits of the Section 199 tax deduction
(OCEA Br. at 74-75; IEU Br. at 21; IEU ]Eac.10 at 6; OEG Ex, 3 at 23).

ne Coznpanies emphasize that their request for carrying costs is for the
incremental carrying cl-iarges on the 2001-2008 investments that the Companies wilI incur
past-Jaryuary 1, 2049. AEI'-Olv.o explained that the carryir+.g costs themselves are the costs
that the Companies will incur after January 1, 2009, and, therefore, the Companies reason
that the "without lisnztation" language in Section 4928.143(8)(2), Revised CocZe, supports
theix request (Tr. Voi, XIV at 93, 114). AEP-t7hio stresses that Section 4928.143(B)(2),
Revised Code, is the basas.for the carrying cost request as opposed to paragraph (B)(2)(a)
of Section 4928143, Revised. Code, as OCEA and OEG claim and, therefore, the arguments
as to retroactive ratemaking are rnisp.laced (Cos. RepIy' Br, at 29,..'). Purther, the
Companies insist that Section 492$.143(B)(2)(b), IZevised Code, supporhs their request, as
the caiaying chaxges are necessary to recover the ongoing cost of investments in
environmental facilities and equipment that are essential to keep the generatioxs units
operating. The Companies assert that the operating costs of their gweration units remain
well below the cost csf, securing the power on the market (Cos. Eac. 7-B at 7).

As to the claiin.s that the carrying costs are overstated, the Cornpanies claim that
the levelized depreciation approach used by the Companies is bettex for castCrnters than
traditional ratearialcing given the relative newness of the environmental investments (Tr.
VoI. V at 55-56; Tr. Vol. VII at 22-23). The Cognpanies also argue that the Comparties'
investments in environmental compliance equipment during 2002-2008were not factored
into the rates unbu.ndled in 2000 and capped under the ETP case as alleged. The rate
increase approved, as part of the RSP, and the RSP 4 Percent Cases did not, according to
the Companies, provide recovery of the carrying costs to be incurred during the ESP
period (Cos. Ex. 7, Exhitxits PJN-8 - PJN-9 and PJN-12). The Companies reply that the
interveriors' request to adjust carrying charges for the Section '199 deduction is flawed.
AE.P-Ohio states that the Section 199 deduet.ion is not a reduction to the statutory tax rate
used in the WACC, a fact which AEl'-Ohio asserts has been recognized by FERC and the
Financial Accouxtting Standards 8oard. The Companies further note that IEI1 witness
Bowser indeed eorufirnled that Section 199 does not reduce the statutory tax rate (Tr. VoI.
XI at 271-273). The Companies also argue, and IEU wi:trwss Bowser agreed, that the
Section 199 tax deduction is applicable to AEP Corporation as a whole and not to each
operating subsidiary. The Companies note, therefore, that any deduction available to

18 Xn re CotumBus Sou.tF{ern Power C.ors=pany and Ohio Patuer Company, Case No. 67-63-Ef,UNC, t)phdon and
Order (October 3, 2007) (07-63 Case).
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AEP-OhIo is reduced if one of the othet AEF Corporation operating affiliates is not
eligible for the Section 199 deduction (Cos. Br. 36; Tr. Vol. )G at 266-267). Accordingly, the
Companies state that AEP-Ohio has not been able to take the full deduction (Tc. Vo1. 7CiV
at 115-117). Further, the Coznpanies argue that the intervenors have nrniai;ntei'pretest the
Corrurussion's decision in the FirstEnergy ESP Case to imply that the Comrnisszvrc made
an adjustmezzt to account for the Section 199 deduction, For these reasons, the Companies
request that the Cgrnm.ission reconsider adjusting carrying charges for the potential
Section 199 deduction.

Upon review of the record, we agree with Staff that ALT-Oh.io should be allowed
to recover the incremental capital carrying costs that will be incurred after January 1,
2009, or past environmental investments (2001-2(1tH3) that are not presently reflected in the
Cornpanies' existing rates, as contemplated in. AEP-Uhio`s RSP Case. Further, the
Conunission finds that this decision regarding the recovery of continuing carryirtg casts
on environmenntal investments, based on the WACC, is consistent with our decision in the
07-63 Case and the RSP 4 Percent Cases. Additionally, we agree with Staff that the
levelized carrying cost rates proposed by AEP-Ohio are reasonable and, therefore, should
be approved. We further find, as we cancluded in the PirstEnergy ESP Case, that
adequate modifications to the Companies' ESP application have been rstade in this order
to account for the possibility of any applicable Section. 199 tax deductions.

C. Annual non-F&C Inaeases

The Companies proposed to i.ncrease the non-FAC portion of their generation rates
by 3 percent for CSP and 7 percent for CtP for each year of the ESP to provide a recovery
niechanism for increasirtg costs related to matters such as carrying casts associated with
new envirorunental investments zread.e during the ESP period, increases in the general
coats of providing generation service, and unanticipated, non-mandated gEtt.eration-
related cost increases. Specifzcally, as part of this automatic increase, the Companies
intend to recover the carrying costs assaciatecl with anticipated environmentat
investmen.ts that wi1.1 be necessary during the ESP period (2009-2011) (Cos. Br. at 27; Cos.
Reply Br. at 46-49). The Companies argued that the annual increases are not ccst-based
and are avoidable for those customers who shop. The Companies also proposed two
exceptions to the fixed, arutual increases, one for generation plant closures and the other
for OP's lease associ.ated with the scrubber at the Gavin Plant, whzch would require
additional Comnnission approval du:ring the ESP. After esiabiishing the FAC component
of the current generation SSO to get a FAC baseline, the Companies deterrrauied tltat the
remainder of the currer ►t generation SSt7 would be the non-FAC base component.

T'he intervenors oppose automatic annual increases in the non-FAC component of
the generation rate, and argue that any generation increases skcoulel be cost-based (lEU Br,
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at 24; pPAF jAPAC Br. at 6; OEG Br. at 12; OCEA Br. 29-31), OEG contends that since the
Companies have not provided any support for the automatic annual increases, which
could result in total rate increases over the three-year period of $87 million for CSP and
$262 miJlion for OP, the annual increases should be disal3.ovaed (OEG Ex. 3 at 18-19);
Similarly, Kroger argues that AEP-Ohio did not appropriately account for costs associabed
with the non--PAC component of the proposed generation rates (Kroger Br. at 14).

Staff opposes CSP's and QP's recommended azznuaP, non-FAC inaeases of 3 and 7
percent, respectiveiy (Staff Ex, 10 at 4). Instead, Staff stated that it believes a more
appropriate escalation of the non-FAC generation component would be half of the
proposed amounts; therefore, recommending annual in.creases of 1.5 percent for CSF and
3.5 percent for OP (Id.). Staff witness Cahaan rationalized the proposed reduction by
stating that "an average of 5% for the two cornpaaues may have been a reasonable
expectation of cost increases at the time that the ESP was contemplated, bctt not now.
With the recent financial crises, we are entering a recessionary, and possibly a
deflationary, period and any expectations of price increases need to be revised
downward" (Td.). Furthermore, while recognizing that the u.ltimate balancing of intereats
lies with the Comnnission, Staff witness Cahaan testifi.ed that Staff's recomm+e:nded
reduction in the proposed increases was a reasonable bah-tnm between the Companies'
obligation and costs to serve customers and the current economic conditions ('Tr. VoL XII
at 211). 1'he Campaazi.es rejected Staff's rationalization for the reduction in their proposed
non-FAC increases (Cos. Reply Br. at 49). iBU also rejected Staff's rationalization for the
reduction, arguing ehat no automatic increases are warranted (IEU Br. at 24).

Stating, that it is in the public interest for the Companies to continue investing in
environmental equipment and to be in compliance with current and future environmental
requirements, Staff witness Soliman also recommended that AEP-Ohio be pernitted to
recover carrying costs for anticipated enviresnmental investrnents made during the ESP
period (Staff Ex. 6 at 5). Staff reccnmended that this recovery occur through a future
proceeding upon the request of the Companies for recovery of additional carrying costs
associated with actual environmental investment after the investments have been made
(Staff Br. at 6-7). Specifically, Staff suggested that the Comaniss'ion require the C:ompanies
to file an appiieation in 2010 for recovery of 2009 actua[ errvironrnental investment cost
and annually thereafter for each succeeding year to reflect actual expenditures ('1 r, Vol.
XII at 132; Staff Ex, 10 at 7), UCEA seems to agree with Staff's recommendation (C3CEA
Br. at Ti).

The Coainpanies further respond that Section 492$.143, Revised Code, does not
recfuire that the SSC} price be cost-based and, instead, Section 4928.14:3(B)(2)(e), Revised
Code, authorizes electric utilities to include in their E9P provisions for automatic
increases in any component of the SSt? price (Cos. Reply Br. at 4849).
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The Commission finds 5taffs approach with regard to the recovery of the carrying
costs for anticipated environme.nta2 inve$trnents made during t.he ESP to be reasonable,
and, therefore, we direct the Companies to request, ti-wough an annual f"tling, recovery of
additional carrying costs after the investments have been: rnade.

We also agree with Staff that the economic conditions must be balanced against the
Companies' provision of electric service under an FSP. In balancing these two interests,
as well as considering all components of the IESP, we believe khat it is appropriate to
modify this provision of the Compazv.es' ESP and remove the inclusion of any automafiic
non-FAC increases. As recognized by several intervenors, the record is void of sufficient
support to rationalize automatic, annual generation increases that are not cost-based, but
that are signi#icant, equaling approximately $87 mill°zon for CSP and $262 rnilIion for OP
(see, i.e., OCEA Br. at 29-30, citing Tr. VoI, XIV at 208-209), We also believe the
modification is warranted in light of the fact that we have removed one of the Compzinies'
significant costs factored into establishing the proposed automatic incxeases.
Accordingly, we find that the E5P should be modified to eliminate a.ny automatic
increases in the non-FAC portion of the Companies' generation rates.

IV, 'L7IS`1RIBUTIC)N

A. Aauiual Distribution Increases

To support initiatives to improve the Companies' distribution system and service
to customers, the Companies proposed the foiiowir ►g two plans, whxch wi11. result in
annual distribution rate increases of 7 percent for CSP and 6.5 percent for [}P:

1. Enhanced Service Reiiab9.t4 Plari (ESRP}

The Companies proposed to implement a new, tl-iree-yeax ES'RP pursuant to
492$.143(B)(2)(h), Revised Code,19 which includes an enhanced vegetation initiative, an
enhanced underground cable initiative, a distribution autornation iazitiative, and an
enhanced overhead inspection and mitigation iautiat.ive (Cos, Ex. 11 at 3). While noting
that they are providing adequate and reliable electric service, the Companies justify the
need for the ESRP by stating that customers' service reliability expectations are increasing,
and in order to mair.tain and ennhaxtce reliability, the ESRP is required (Id. at 3, 8, 10-14).
AF.P-C7bio further states that the tbree-year ESRP, consisting of the four reliability

19 On page 72 of its brief, the Coucpardes rely on Section 4928.154{13)(2)(h), Revised Code, to support their
request to receive cost recovery for the increnrexeta! costs of the incremental f:SItP nciivities. We are
assuuiatg that the reference was a typograplzical error and that the Compazues intended to cite to
Section 4928.143(B)(2)(h), Revised Code (see Cos. Reply Br. at 50-51).
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programs, is designed to xnsrdez•nir.e and improve the Coznfsanies' distribution
in.frastructure (Id.).

(a) Frahanr_ed ve tion initiative

The Companies state that the purpose of this new initiative is to improve the
customer's overall service expezience by reducing and/or eliminating momentary
interruptions andJor sustained outages caused by vegetatiork. The Companies pxcsposed
to accomplish this goal by balancing its perforrnance-based approach to reflect a grea.ter
consideration of cycle-based factors (Id. at 26-28). The Companies state that under their
proposed vegetation initiative, they will employ additional resources (approximately
double the current number of tree crews in Ohio), employ greater emphasis on cycle-
based planning and scheduling, increase the level of vegetation m,anagement work
performed so that all distribution rights-of-way can be inspected and maintained, and
utilize in-iproved technologies to collect tree inventory data to etptimize plannfng and
scheduling by predicting problem areas before outages occur (Id. at 28-29).

(b) Enh oced u.ndergrgund cable initiative

The Companies state that the purpose of this initiative is to reduce momentary
istterruptions and sustained outages due to failures of aging underground cable. The
Companies' plan to target underground cables manufactured prior to 1992 to replace
and/ar restore the integrity of the cable insulation (Id, at 31).

^c) Di tributio auficrznation QA i i'ative

The Companies exptain that DA is a c:ritical component of their proposed
griclSMART' distribution initiative that is described below. DA is an aclvanced teclnnology
that improves service reliability by utini.niizing, quickly identifying and isolating faulted
distribution line sect3ons, and rennotely restoring service inte.rxupticzns (Id. at 34-35).

(d) Enhanced overhead insvectzrsn and rnitti.gation initiatave

The Companies state tlzat the purpose of this initiative is to improve khe customer's
overall service experience by reducing equipmeAt-related mmonaentary interruptions and
sustained outages. The Companiea intend to accomplish this goal through a
c.omprehensive overhead inspection process that wi1l proactively identify equipment ftt
is prone to fail (Id. at 18). The Companies also state that the new progratra will go beyond
the current inspection program required by the electric service and safety (ESSS) rules,
which is a basic visual assessment of the general condition of the distribution facilities, by
conducting a comprehensive inspection of the equipinent on each structure via walking
the circuit lines and physically climbing or using a bucket truck to inspect (Id. at 19). In
conjunction with this program, AEP-i2hio proposes to focus on five targeted overhead
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asset initiatives, including cutout replacement, arrester replacement, recfcser replacement,
34.5 kV protection, and: fauit indicator (ld, at 20-22),

Generally, numerous intervenors and Staff opposed the distribution initiatives and
cost recovery of such initiatives through this proeeeding. Many parties advocated for
deferral of these distribution initiatives, ared the E sI2F' as a whole, for con.sideration in a
future distribution base rate case (Staff Br, at 7; Staff Ex, 1 at 6-7; OPAEJAY'AC at 19; IEU
Br. at 25.26; Kroger Br. at 18; OHA Br, at 17; OMA Br. at 6). Further, OCEA. argued that
the Companies have not demonstrated that the ESR.P is iaurernenta.i to what the
Companies are required to do and spend under the current FSSS rules and current
distribution rates (OCEA Br, at 44; C1CC Ex, 13 at 8-I1). 4Vhile supporting aeveral aspects
of the Companies' ESRP prngrams, Staff wztness Roberts also questioned the incxemental
nature of the proposed B,.SRP programs (Staff Ex. 2 at 4-6,13,17,18;'1'r. Voi. VtlI at 70-77).

The Cornxr►ission agrees, in part, with Staff and the intervezrors. The Coxrtnlission
recognizes that Section 492$.143(B)(2)(h), Revised Code, authorizes the Companies to
include in its ESP provisions regarding single-issue ratemaking for distributior4
infrastructure and atTodern.ization incentives. However, while SB 221 may have allowed
Cocnpa.nies to include such provisions in its ESP, the intent could not have been to
provide a 'blank check' to electric utilities. In deciding whether to approve an ESP that
contains provisions for distribution infrastructure and modernixation incentives, Section
4928.143(B)(2)(h), Revised Code, specifically requires the Con.-^^cnissicrn to examine the
reliability of the electric utility's distribution system and ensitre that czastozzwis' and the
electric utilities° expectations are aiigrsed, and to ensure that the electric utility is
eznphasizing and dedicating sufficient resourees to the reliability of iis distzibution
systern. Given AEP-Oluo's proposed ESRP, the only way to examine the full distribution
systern, the reliabil#ty of such systexn, and custorrmers' expectations, as well as whether the
programs proposed by AEP-Ohio are "enhanced" initiatives (truly incremental), is
through a distribution rate case where all components of distribution rates are subject to
review. Therefore, at this time, the Coraimission denzcs the Companies' request to
implement, as well as recover costs associated therewith, the enhanced underground
cable initiative, the distribution autornation initiative, and the enhanced overhead
inspection and mitigation uutiative: With regard to these issues, we cortcur v+rith OHA:
"The record in this case reflects the fact that the distribution prong of AEP's electric
service deserves further Comrnission scrutiny - but not in the context of this accelerated
ESP proceeding" (OHA Br. at 17).

Nonetheless, the Commission finds that AEP-Ohio has demonstrated in the record
of this proceeding that it faces increased costs for vegetation management and that a
specific need exists for the irnplernentation of the enhanced vegetation initiative, as
proposed as part of the three-year ESRP, to support an inaemental level of reliability
activities in order to maintain and improve service levels. The Compazt3es' cvrrent
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approacl► to its vegetation rnanagement program is mostly reactive (Staff Ex. 2 at 10).
While we recognize the difficulties that recent events have caused, we believe that it is
important to have a balanced approach that not only reacts to certain incidents and
problems, but that also proactively limits or reduces the impact of weather events or
incidents, In aclciition to reacting to problems that occur, it is imperat?ve that AEl'-Ohio
implements a cycle-taased approach to maintain the overall system. To this end, the
Companies have demonstrated in the record ftt increased spending earzn^axked for
specific vegetation initiatives can reduce tree-caused outages, resulting in bet-ter reliability
(Cos. Ex. 11 at 27-31). OCC witness Cleaver also recognized a prohlea°r. with the cYUxent
vegetation management program, ar►d supported the adoption of a new, hybrid approach
that incorpo.rates a cycle-based tree-trimming program with a performance-based
program (tOCC. F.x. 13 at 30, 35). Staff witness Roberfs further supported the move to a
new, four-year cycle-based approach and recommended that the enhanced vegetation
initiative include the following: end-to-end circuit rights-of-way inspections and
maintenance; mid-point circuit inspections to review vegetation clearance from
conductors, equipment, and facilities; greater clearance of all overhang above three-phase
primary lines and single-pftase lines; removal of danger trees located outside of rights-of-
ways where property orevner's permission can be secured, and using technology to collect
tree inventory data to opttrn.ize planning and scheduling (Staff Ex. 2 at 13)<

The Cornmission is satisfied that the Comparnies have demonstrated in the record
that the costs associated with the proposed vegetation initiative, included as part of the
proposed three-year ESRP, are incremental to the current Distribution Vegetation
Management Program and the costs embedded in distribution rates (Cos. pac.11 at 26-31).
5pecifically, the Companies proposed to employ, aadditional resources in Ohio, place a
greater emphasis on cycle-baseri plaruung and scheduiing, and increase the level of
vegetation management work performed (ld. at 2$-29), Although C3CC's witness
questions the incremental nature of the costs proposed to be included in the enh.artced
vegetat'aon initiative, C?CC offered no evidence that the proposed initiative is alresdy
included in the current vegetation management program, and thus, is not ircc,.eam.erttai
(IJCC Rx, 13 at 30-36). Rather, tJCC seems to quibble with the definition of "enhainced."
OCC witness Cleaver stated; "I recommend that the Camnli.ssion rule that the Company's
proposed Vegetation Management Programs, while an improvement over its current
performance based program, is not an enhancement but rather a reftectaon of additional tree
trimming needed as a result of their prior program" (Id. at 35 (ernpbasis added)).
Furthermore, we believe that the record clearly reflects customers' expectations as to tree-
caused outages, service interruptions, and reliab3lity of customers' sexrv9.ce.20 We also
believe that, presently, those customer expectations are not aligned with the Companies'
expectations, However, as required by Section 4928.143(T3)(2)(h), Revised Code, we
believe that the Companies° proposal for a new vegetation initiative nn.ore closely ali:gns

A common tt+eme from the customers throughout the local public hearings was that outages due to
vegetation have been problemet#:c.
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the customers' expectations with the C.ompanies` expectations as it relates to tree-caused
outages, importance of reliability, arnd the increasing frustration surrouncting moazteaztary
outages with the emergence of new technology.

Accordingly, in balancing the customers' expectations and needs with the issues
raised by several intervenors, the Comanission finds that the erihaneed vegetation
initiative proposed by the Companies, twith Staff's additional reconurrendataorPs, is a
reasonabie program that will advance the state policy. To this end, the Commission
approves the est^ablishment of an FSRI'rider as the appropriate rnechanisrn pursuant to
Section 4928.143($)(2)(h), Revised Code, to recover such costs. The fiSRi' rider initialiy
will include only the incremental costs associated with the C'.ornpanies' proposed
enhanced vegetation initiative (Cos. a.11 at 31, Chart 7) as set forth hez'ein. Cottsistent
with prior decisions,21 the Com.rnission also believes that, pursuant to the sound golicy
goals of Section 4928.02, Revised Code, a dibtr:ibution rider established pursuant to
Section 4928.143(B)(2)(h:), Revised Code, should be based upon the electric utility's
prudently incurred costs. Therefore, the ESRP rider wili be subject to Comznission review
and reconcilia4ionon an annual basis,

As for the recovery of any costs associated with the Companies' resnaining
initiatives (i.e., enhanced underground cable irutialive, distribution automation initiative,
and enhanced overhead inspection and mitigation initiative), the FSItF* rider wall not
include costs for any of these prograrr,s until such time as the Cornrnissaon has reviewed
the prograzns, and associated costs, in conjunction tvith the current distribution system in
the context of a distribution rate case as explained abo've. If the Commission, in a
subsequent pxoceeding, determines that the prograrns regarding the reznaini.ng initiatives
should be implemented, and thus, the associated costs should be recovered, those costs
may, at that time, be included in, the ESRP rider for future recovery, subject to
reconci7.iation as discussed above.

2. CridSMAIt1

The Comparu.es propose, as part of t.h.eir ESP, to initiate Phase 1 of griciSMART, a
three-year pilot, in northeast central Ohio: GridSMEART v+rs12 irtclude three main
components, AMI, DA, and Home Area Network (HAN). The AIVfI systetin features
include smart meters, two-way crsmmunications networks, and the information
technology systems to support system interaction. AEP-Qhzo contends that ANlI wil2 use
internal cornmurdcations systems to cortvey real-time energy usage and load informatiort
to both the customer and the company. According to the Companies, AMI w1i}. provide
the capability to martitor equipment aatd convey information about certain malfunctions
and operating conditions. DA will provide real-time control and monitoring of select

21 Tr: re phio Edisote Co., 7°he Ckveland Ekctrlc TtIuminating Co., Toiedo Edison Co., Case No. 08-935-EL-SSO,
Cpinion and Drder at 41 (December 19, 20t18):
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electrical components with the distribution system, bvluding capacitor banks, voltage
regulatorsP reclosers, and automated Iine switches. HAN will be installed in the
customer's home or business and will provide the customer with information to allova the
customer to conserve energy. HAN includes providing residential and business
customers who have central air conditioning with a progrvnmable communicating
thermostat (PCT) and a load control switch (LCS), which is utstal.ted ahead of a n*r
electrical appliance and will turn the appliance on and off or cycle the appliance on and
off. APP-0hia reasons that central air conditioners are typically the largest piece of
electrical equipment in the home and Evill yield the most significant demand response
benefit (Tr. Vol. III at 304). LCS will provide customers who have a direct load control or
interruptible tariff the ability to receive conuaa,ctds from the meter and the option to
respond and signal the appropriate action to the meber for con€irmation< The Companies
propose a phased-in implernentation of Phase 1 gridSMART to approxianately 110,000
meters and 70 distribution circuits in an approximately 100 square mile area within C57s
service territory (Cos. Ex. 4 at 9, 12-13; 'rr. VoI, ITI at 303-304). The Companies further
propose to extend the installation of DA to 20 circuits in areas beyond the gridSMART
Phase 1 program. The Companies propose a phased-in approach to fully implement
gridSMART throughout their service area over the next 7 to 10 years, if granted
appropriate regulatory trea.t:ment. The Companaes estimate the net cost of gridSMA12T
Phase I to be approximately $109 million (including the projected net savings of $2.7
million) over the three-year period (Cos. Ex. 4 at 15-16, KL5-1). The rate design for
gridSMART includes the projected cost of the program over the life of the equipment.
The Companies ilave requested recovery during the ESP of only the costs to be incurred
during the three-year term of the pSf' (Cos. Ex. 1 at ptVW-4). Thus, AI•II'-Ohio asserts that
it is inappropriate to consider the long-term operational cost savings when the long-term
costs of gridSMART have not been inci:uded in the p,Si' for recovery,

Although Staff generally supports the Companies' iunpleznentation of gridSMaT,
particularly the AIVII and DA components, Staff raises a few concexns with this aspect of
the Companies' ESP application. Staff is concerned that the overhead costs for meter
purchasing is overstated and recommends that the overhead costs be reviewed before
approval to ensure that the costs are not duplicative of the overhead meter purchasing
costs currently recovered in the Cornpanies' rates (Staff Ex. 3 at 3). Staff argues that there
is no reason for th.e Companies to restrict the PCTs to customers with air conditioruxng
only, and recommends that the device be offered to any customer that desires to own this
type of thermostat to control air conditioning or other electrical applfances (Staff Br. at
12). Staff and UCC also argue that customers who have invested it advanced
technological equipment for gridSMART will not benefit from dynamic pricing and time
differentiated rates if the Companies do not simultanern.asly file tariffs fcxz such services
(Staff Ex. 3 at 5; OCEA Br, at 82). Staff reconrunez ►d:s that the Companies offer sorne form
of a critical peak pricing rebate for residential custonters, and some form of hedged price
for coznmercial customers for a fixed arn:ount of the customers' demand (staff Ex, 3 at 5).
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Further, Staff argues that the Companzes° gridSMART proposal does not contain
sufficient information regarding any risk-sharing between the ratepayers and
shareholders, operational savings, or a cost f benefit analysis, and states that ABP-C3hio
did not quantify any customer or societal benefits of the proposed gridSlvWT initiative
(Staff 8r. at 12-13). Staff notes that according to the Companies, DA wi3J. not be
implemented until 2011, the tt*d year of the FsSP, and that the ESP proposes to irsta:ll DA
beyond the Phase I gridSMART area (Tx. Vol. IlT at 246). Staff opposes DA. outside of the
I'hase I area because the Compar+ses' casutot estimate the expected rel%ability
improvements associated with the in.stallation of DA. Staff also argues that DA costs
should be recovered through a DA rider. The cost of gridSMART, per AEt'-Qhio`s
proposal, is to be recovered by adjusting distribution rates. Staff is opposed to increasing
distribution rates in this proceeding (Staff Ex. 5 at 6). Instead, Staff recommends that a
rider be establishecl and set at zero. The Staff argues that a rider has several benefits over
the proposed increase to distribution rates, including separate accounting for gridSMA.RT
costs, an opportunity to approve and update the plan annu.atty, assurance that
expenditures are made before cost recovery occurs, and an opportunity to audit
expenditures prior to recovery. Fixtall.y, Staff also advocates that the Coznganies share the
financial risk of gricdSIViAR't between ratepayers and sharehotders, as there is a benefit to
the Companies. Additionally, Staff qcxestions whether gr1dSMART wili meet xrunimum
reliability standards. Lastly, Staff asserts that ABP-C?hio should conduct a study that
quantifies both customer and societal benefits of its gridSMAIiT plan (Staff Br. at 14).

OCC, Sierra, and QPAE/APAC argue that the Companies' ESP faiis to
demonstrate that its gridSMART program is cost-effective as requ-ed by Sections
4928.02(D) and 4928.64(E), Revised Code, and state that AEEI'^C711icr's assumption that the
societal and customer benefits are self-evident is misplaced (OCEA Sr. at 77-80;
OPAPJ.fA.PAC Br, at 17-18). OCC, Sierxa, and OPAE/APAC note that there are a number
of factors about the program that the Companies have not determineei or evaluated,
which are essential to the Com.miesiori s consideration of the plan. t:?CC, Sierra, and
OPAEjAPAC state that the Coznparsies have failed to inrltade any full gridSMART
implementation plan or costs, the anticipated life cycle of various components of
8,ridSMA.RT, a methodology for evaluating performance of gridSMART Phase I, an
estimate of a customer's bill savings, or the positive impact to the environment or job
creation (OCEA Br. at 79-80, t3PAE-1APAC Br. at 17-18). Further, C?CC's witness states
that the E5I' fails to acknowledge that full system implementation is required before
many of the benefits of gridSMART can actually be realized (OCC Ex. 12 at 6), oCC
recommends that Phase I have its own set of performance measures, a more detaitled
project pian, including budget, resottrce allocation, and life cycle operating cost
projections for the ffiaSl 7-10 year implementation period of gridSMART and beyond, and
performance measures for the Conumission's approval (QCC Ex.12 at 18).
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AFJT'-Ohio regards the Staffs proposal to o.ffer l['CTs to any custoznex as overly
generous, particularly given that Staff is recommending that the rider be set initiallq at
zero (Cos. Br. at 68-69). AEP-Ohio also submits that it has cornuztitted to offering new
service tariffs associated with Phase I of gridSMART once the technology is irt,.stalled and
the billing functionalities available (Cos. Ex. 1 at 6; Tr. Vol. YIT at 3£14•305; Cos. Br. atl58.
69). Further, regarding Sta•.ff's policy of risk-sharing, the Companies contend that the
assertion that the ggridSMART investrnent benefits CSP just as much as it does custor:aers
is not true and, given that the operational savings do not equal or exceed the cost of the
program, is without any basis presented in the record. Thus, A21i?-Oltio argues that
cliscounting the net cost to be recovered by CSP is unfair and inappropriate (Cos. Reply
Br. at 63-64). The Compan,ias are unclear how the Staff expects to deterrni.ne whether
gridSMART meets the minimum reliability standards and contend that this issue was first
raised in the Staff's tsrief. Nonetheless, the Companies argue that imposing reliability
standards as to gridSMART Phase 3 is inappropriate, primarily because strict
accountability for achieving the expected reiiability impacts does not take into account the
many dynamic factors that impact service reliability index perfoamance. Moreover,
accurate measurement and verification of the discrete impact of gridSMART deployment
on a particular reliability index would be difficult. The Companies also explain that the
expected reliability impacts provided to the Staff were based on good faith estimates of
the full implementation of grid,SlvIA.R'f Phase 1 ae proposed by the Companies. Thus, the
Companies would prefer the establishanent of deployment project milestones as opposed
to specific reliability impact standards.

Although the Companies maintain that their percentage of distriksution increase is
reasonable and an appropriate part of the ESP package, in recognition of Sta£E's preference
for a distribution rider and to address various parties' cuncerns regarding the accuracy of
AEP-Oiuo's cost estimates for gridSMART Phase I, the Companies woult3; agree to a
grfdSMAIRT Phase I rider set at the 20n9 revenue requirement subject to annual true-up
and reconciliation based on CSP's prudently incurred net costs (Cos. Reply Br. at 70; Cos.
Ex.1, pxh.ibit DMR-4).

The Commission believes it is important that steps be taken by the electric utilfties
to explore and implement technologies, such as AivtI, ffiat wiIl poten.tiglly provide long-
term benefits to custorners and the electric utility. GridSMART Phase I will provide CSP
with beneficial inforrnation as to implementation, equipment preferences, customer
expectations, and customer edueation requirements. A properly designed AMI system
and DA can decrease the scope and duration of electric outages. More reliable service is
clearly beneficial to CSP's customexs. The Comxx&sion strongly supports the
ianplenmentation of AMI and DA, with HAN, as we believe these advanced technologies
a.re the foundation for rlliP-Qhio providing its customers the. ability to better manage
their energy usage and reduce their energy costs. Thus, we encourage CSP to be more
expediexit in its efforts to implernent these components of g.ridSMART. While we agacee
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that additional information is necessary to implement a successful Phase I program, we
do not believe that all information is required before th.e Comznassion can corEClucle that
the program is beneficial to ratepayers and should be implemented. 1"berefore, we will
approve the development of a gridSMART rider, as we agree with the Staff ttlat a rider
has several benefits over the proposed annual increase to distribution rates, inGluding
separate accounting for gridSMART, an opportunity to approve and update the plan each
year, assurance that expenditures are made before cost recovery occurs, and an
opportunity to audit expenditures prior to cecovery. The Commission n;oteŝ that recent
federal legislation makes matching funds available to smart gritl projects. Accordingly,
the Com;panies' gridSMART proposal contained in its proposed ESIk to recover $109
znitlion over the te'ran of ESP, should be revised to $54.5 million, which is half of the
Companies' requested amount. Additi6naS.ty, we direct CSP to make the necessary 5iing
for federal matrhing funds under the American Recovery and Reinvestment Act of 20(39
for the balance of the projected costs of gridSMART Phase I. The gridSMART rider shall
be initially established at $33.6 million for the 2009 projected expenses subject to annual
true-up and reconciliation based on the company's prudently incurred costs.

With the creation of the ESRP rider and the gridSMART rider, the Com.rn%ssiott
finds that annual distribution rate increases in the amounts of 7 percent for CSP and 6.5
percent for (UP to recover the costs for the ESRP and gridSMART programs are
unnecessary and should be rejected. Accordingly, the Commission finds that ATP-Uhio's
proposed E5"I' should be modified to include the ESRP rider and the grid51V1ART rider, as
approved herein, and to elimialate the annual distribution rate increases.

B. Riders

1. I''rovider of Last ResQrt €PC?LRl Rider

'i'he Companies propcsed, to include in their ESI' a distribution nort-bypawable
POLR rider (Cos. App. at 6-8). The POLR charge was proposed to collect a POLR revenue
requirement of $108.2 nvlliort for CSP and $60.9 inillion for OF (Cos. Ex. 2-A at 34; +Cbs.
Ex. 1, Exhibit DMR-5). The Companies stated that they have a statutory obligation to be
the POLR,.29 and thus, the proposed POLR charge is based on a quantitative analysis of
the cost to the Companies to provide to customers the optionality associated with POLR
service (Cos. Ex. 2-A at 25-26). AEP-C7hio argued that thi.s charge covers the cost of
allowing a customer to remain with the Companies, or to switch to a Competitive Retail
Electric Service (CRES) provider and then returz3 to the Companies' SSO after shopping
(!d.}. To further support the proposed increase, the Companies added that their current
POLR charge is significantly below other C:}hio electric utilities' POLR charges (Cos; Ex. 2
at 8). The Compatrues utilized the Black-Scholes Model to calculate their cost of fulfilIing

22 See Sectiom 492.8.141(A) and 4928,14, Revised Code.
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the POLR obligation, comparing the customers' rights to "a series o€ options on power"
(Cos. Br. at 43; Cos. Ex. 2-A at 31). A.EP-f7hio listed the five quantitative inputs used in
the Black-Scholes Model: 1) the market price of the underlying asset; 2) the strike price; 3)
the tiane frame that the option covers; 4) the risk free interest rat.e; and 5) the voiatgity of
the underlying asset (Id.). The Companies assert that the resulting POLR charge is
conservatively low (Cos. Br, at 44).

'I1Ye numerous intervenors and Staff opposed the level of POLR charge proposed
by the Compan:ies, as well as the use of the Black-Scholes Model to calculate the POLR
charge (CJPAEJAPAC Br. at 14-17; OCC Ex. 11 at 8-14). Specificaiiy, CPCC and otPters
questioned the use of the LIBOR rate as the input for the risk-free interest rate (Tr. Vol. X
at 165-182,1$8-189; Tr. Vol. XI at 166-182). Staff questioned the risk that the I'tJt.R charge
was intended to compensate the (rompanies for, explaining that there are only two risks
involved: one risk is the risk of customers returning to the SSO and the other risk is that
the customers leave and take service from a CRES provider (rnigaation risk) fStaff Ex. 10
at 6). Staff witness Cahaan testified that the risk associated with customers returning to
the SSC) could be avoided by,requizirfg the customer to return at a market price, instead of
the SSO rate, which would either be paid directly by the returning customer or any
incremental cost of the purci7ased power could be flown througlt the PAC (xd.). Staff
witness Cahaan admitted that if custotners are permitted to return at the SSO rate,
without paying the market price or w'ittwut compensating the Companies for any
incremental costs of the additional purchased power that they would be required to
purchase, then the Companies would be at risk (:£r. Vol. XIII at 36-37). Thus, Staff witness
Cahaan, concluded that, if the risk of returning is addressed, then the migration risk is the
only risk that should be compensated through a POLR charge (Id, at 7).

The Companies responded that their risk is not alleviated by customers agreeing to
return at market price, arguing that fu:tu.re circumstances or policy considerations may
require them to relieve custasalers of their promises to pay market price when
circumstances cixm-tge (Cos. Ex. 2-A at 27-30). AEF-0lvo's witness expressed skepticism
as to a future Comrn.ission upholding such promises (Id). ApP-Ohio also opposed
recovering any costs for market purchases incurred for returzi'sng customers through the
FAC as an improper subsYdizat3.on of those customers who chose to shop, and then return
to the electric utility, by noaa-shopping customers (Cos. Ex. 2-E at 14-16). Purthermore, the
Companies claim that their risk of being the POLR exists, regardless of historic or current
shopping levels (Id.). Nonetheless, AEP witress Baker testified that, even adoptfng Staff
witness Cahaan's theory that the Companies are ordy at risk for migration (the right of
customers to leave the S90), migration risk equals approxunateiy 90 percent of the
Companies' i'C1LR costs pursuant to the Black-Scholes model (Tn. Vol. XIV at 204-205;
Cos. Ex. Z-E at 13-16).
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As the POLR, the Comrnission believes that the Companies do have some risks
associated with customers switeh.ing to CRES providers and returning to the electric
utility's SSO rate at the conclusion of CRES contracts or during tiznes of rising prices.
However, we agree with the intervenors and Staff that the PC11,dtR charge as proposed by
the Companies is too high, but we do not agree that there is no risk or a very minimal risk
as suggested by some. As noted by several intervenors and Staff, the risk of returning
customers may be mitigated, not elixninated, by requiring customers that switch to an
altemative supplier (either fhruugh a governmental aggregation or individu,al CRES
providers) to agree to return to market prff.ce, and pay market price, if they return to the
electric utility after taking servi:ce from a CRES provider, for the remaining period of the
PSP term or until the customer switches to another alternative supplier. In exchange for
thzs commit.m.ent, those custnmers shalI avoid paying the POLR charge. We believe that
this outcome is consistent with the requirement in Section 4928.2M, Revised Code, which
allows governmentat aggregations to elect not to pay standby service charges, in
exchange for agreeing to pay market price for power if they return to the electric tttidity.
Therefore, based on the record before us, we conclude that the Coxnpanies` proposed ESP
should be modified suCh that the POLR rider will be based on the cost to the Coznpanies
to be the POLR and carry the risks associated therewith., including the cniig-cation risk,
The Comrni.ssion accepts the Companies' witness' quantifi.cation of that risk to equal 90
percent of the estimated POLR costs,23 and thus, finds that the POi..R. rider shall be
established to collect a PC?LR revenue requirernent of $974 million for CSP and $%.8
million for OP, Additionally, the .f'OLR rider shall be avoidable for those customers who
shop and agree to return at a market price and pay the market price of power incurred by
the Companies to serve the returning custonlers. Accordingly, the Cornmission finds that
the POLR rider, whfch is avoidable, should be approved as modified herein.

2. Re^zlatory Asset Rider

The Companies proposed to begin the recovery of a variety of regulatory assets
that were authorized in various Commission proceedings regarding the Companies'
electric txansrtion plan (E'TP), rate stabilization plan (RSP), line extension program, green
pricing power program, and the tra.nsfer of the RdonPowea's service territory to CSI'e In
their application, the Companies proposed to begin the amortization of these regulatory
assets in 2011 and complete the amortization over an eight-year period. The projected
balances at the end of 2010 to amortize are $120.5 uuilion for CSP and $80.3 millicsat for
OP. A.EP-C}hio asserts that these projected balances, or the value on June 30, 2008, were
not challenged by any party. To recover these regulatory assets, the Companies created a
RAC rider to be collected from customers in 2011 through 2018. The rider revenues will
be reconeiled on an annual basis for any over- or under-recoveries.

23 See Cos. Ex. 1, Exhilrit DMR-5.
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Staff proposed that the eight-year amortia.ation period proposal be deferretl unttil
the Cornpanies' next distribution rate case where all components of distribution rates are
subject to review (Staff a. 1 at 4). AE.T'-0hio responded that SB 221 authorizes single-
issue ratemaking related to distribution service, which is what it is propoaing, AEP-Ohio
also notes that the only opposition to the Companies' proposal is with regard to the
collection of the historic regulatory assets, which was by Staff (Cos. Reply Br, at 94). The
Cvrnpanies suErznit that Staff's preference to deal with this issue in a distribution rate case
is irrelevant and inconsistent ^Arith the statute.

The Commission finds that the C'ompanies have not demonstrated that the creation
of the RAC rider in its proposed BSP, as a single-issue ratemaking iwm for distribution
infrastructure and modernization incentives, fixlfiils the requirements of SB 221 or
advances the state palicy. Therefore, the Cozxuriission finds that the RAC rider ehould not
be approved in this proceeding. We note, however, that we agree with Staff that flua
considexation, of the requested amortization of regulatory assets is more appropriate
withixi the context of a distribution rate case where aI1 distribution related coats artid issues
can be exan-tined collectively. Accordingly, the Commission finds that ABP-C)hio's
proposed ESP should be modified to eliminate the RAC rider.

3. Bnex cienc Peak Demand Redu "n D
rtd InterruptibIe Capabilities

(a) Energy Efficiency and Peak Demand Reductinn

Sectivn. 4928.66, Revised Code, requires the electric utilities to implement energy
efficiency programs that will achieve energy savings and peak demand programs
designed to reduce the electric utility's peak demand. Specifically, an electric utility must
achieve energy savings in 2009, 2010, and 2011 of .3 percent, .5 percent, and .7 percent,
respectively, of the normalized annual kWh sales of the electric utility during the
preceding three calendar years. 'phis savings continues to rise until the cumulative
savings reach 22 percent by 2025. Peak demand must be reduced by one percent ir1200I
and by .75 percent annually unti12U18.

CSP and OP Include, as part of their EPSP; an unavoidable Energy Efficiency and
Peak I3emzuid Reduction Cost Recovery Rider (E]E/PDR. rider). The estixnated annual
DSM program cost (including both JE.E and I'DR) is to be trued-up annually to actual cost
and compared to the amortization of the actual deferral on an annual basis via the
EE/ PDR rider (Cos. Ex. 6 at 47-48).

(b) Baselines and Benc.hmarks

In the ESP, the Cornpanies have established the baselines for meeting the
benchmarks for statutory compl:iarlce by weather normalizing retail sales, excluding
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economic development load, accounting for the load of former MonPower service
territory and the C?rmet/Hannibal Real Estate load, accounting for future load growth
due to the Companies' economic development efforts, and accounting for increased load
associated with the funds for economic development purposes pursuant to the order in
Case No. 04-169-EL-fJRI? (RSP Order)24 (Cos. Ex. 8 at 4; Cos. Ex, 2A at 46-51). The
Companies contend that its process is consistent with Sections 4928.64(B) and
4928.65(A)(2)(a), Revised Code. The Companies request that the methodology be adopted
in this proceeding so as to provide the Companies clear guidance vith statutory
compliance mandates. Further, the Companies reserve their right to request additional
adjustments due to regulatory, economic, or technological reasons beyond the reasonable
control of the Compaaiies.

As to the calculation of the Companies' baseline, Staff asserts that the former
MonPower load was acquired prior to the three-year period (2006 to 2(308) and is not truly
economic development. Therefore, Staff contends that the MonPower load is n.ot a
reasonable adjustinerat to the baseline. Staff suggests that the Companies' savings and
peak demand reductions for 2003 be as set forth by Staff witness Scheck (Staff Ex. 3 at 6-£3,
Ex. GCS- I and Ex. GC'S-2). Staff recornm.ends that CSP and OP make a case-by-case filing
with the C.onrnntiission to receive credit for the energy savings and peak demand reduction
efforts of the electric utility's mercantile customers. Staff argues that because programs
like PJM's demand response programs are not committed for integration into the electric
utilities' energy efficiency and peak reduction programs, such credits should not count
towards AEP-Ohio's annual benchen.arks and retail customers who have such agreements
should not receive an exemption from AEP-Ohio's energy efficiency cost recovery
niechanism (Staff Br. at 17-19, Staff Ex. 3 at 6-11).

Kroger recommends an opt-out provision of the rider for non-residential customers
that are above a threshold aggregate load (10 MW at a single site or aggregated at
multiple sites) within the AEP-4)h.io service territories. Kroger proposes that at the time
of the opt-out request, the customer would be required to self-certsfy or attest to AEP-
Ohio that for each faciRty, or aggregated facilities; the customer has conducted an energy
audit or analysis within the past three years and has implemented or plans to implement
the cost-effective rneasures identified in the audit or analysis. Kroger argues that the
unavoidable rider per'talizes customers who have implernented cost efficient DSM
measures, Kroger contends that this is consistent with the intent of Section
4928.66(A)(2)(c), Revised Code (Kroger Ex. x at 13-14).

IEU notes that the Conunission has previously rejected a proposal similar to
Kroger's opt-out proposal with a demand threshold for mercantile customers in Thu1:.e's

24 !n re Columbus Southern Power Company and Ohio Power Co►npnny, Case No. 04-169-ET.-OlZI3, Opinion and
Order (Jateuaxy 26,2005) (RSY Order).
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ESP case.23 iEU urges the Commissian, consistent with Section 4928,66, pevised Code,
and its determin.ation zn the Duke hSP case, to reject Kroger^s request (IEU Reply Br, at
22).

The Commission concludes that the acquisition of the former MonPower load
should not be excluded from baseline. The MonPower load was not a load that C5P
served and would have lost, but for some action by CSP. Therefore, we find that the
Companies' exclusion of the MonPower load in the energy efficiency baseline is
inappropriate. The Gornmission does not 13elieve that all economic development should
automatically result in an exclusion from base[ine. On the other hand, we agree with the
Companies' adjustment to the baseline for the Orrnet load. We note that the Companies
and Staff agree that ttxe impact of custom:er-sited specific DShf resources will be included
in the Companies' compliance benchmarks and adjusted for any existing resources that
had historic implication during the years 2006-200$. The Comsnissiort also recognizes that
Staff and the Companies agree thatthe appropriate approach would be for the Companies
to make case-by-case filings with the Coanrnissivn to receive credit for con.tributions by
mercantile customers.

In regards to Kroger's recommendation, for an opt-out process for certain
commercial or ind.ustriai customers, the Commission finds Kroger's proposal, as
advocated by Kroger witrLess Higgins, too speculative. It is best that the Commission
deterinine the inclusion or exemption of a mercantile customer's DSM on a case-by-case
ba,si9. We note that Section 492$:66(A)(2)(c), Revised Code, provides, in pertinent part,
the following:

Any ntechaardsm designed to recover the cost of energy efficiency and
peak demand reduction progrants under divisions (A)(1)(a) and (b) of this
section may exempt mercantile customers that comrYUt their demand-
response or other customer-sited capabil°zties, whether existing or new, for
integration into the electric distribution utility's demand-response, energy
efficiency, or peak demand reduction prog,rams, if the commission
determines that that exemption reasonably encourages such customer to
commit those capabiIities to those prograrns.

This provision of the statute perniits the Coinntissian to approve a rider that exemp9s
mercantile customers who commit thezr capabilities to the electric utility. However, the
statute does not dictate a min.irreum consumption level. For these reasons, the
Conunission rejects Kroger's proposal.

23 In re Dttks Energy Ohio, Ircc., Cnse NA. 08-920-EL-55O, et al„ OpWon and Order (i9emmber 17,2008)
(Pulse ESP Order).
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{c) Enggy E£^y and Peak L^exr^and Reduction I'roarns

The Companies propose ten energy efficiency and peak demand reduction
prograiars that will be refined and supplemented at the completion of the Market Potential
Study through the creation of a working cotlaborative group of stakeholders.

As part of the Crim.panies` energy efficiency and peak demand reduction plan, the
Companies propose to spend $178 zn.iltion on the foIiowvng prograix3s: (1) Residential
Standard Offer 1'rograrn, Small ConZmercial and Industrial Standard Offer PrograYn,
Conunercial and Industrial Standard Offer Program; (2) Targeted Energy Efficient
Weathecir.ation Program; (3) Low Income Weatherization Frogram; (4) Residential and
Small Comxnerciai Compact Fluorescent Lighting Program; (5) Commercial and 1ndustrial
I.ighting Program; (6) State and Municipal Light Ernitting Diode I'rograxry (7) Energy
5tar@ New Homes P"xogram; (8) Energy Star& Horne Appliance Program, (9) Renewable
Energy Technology Program; (10) Tndastrial Process Partners Program (Cos. Ex. 4 at 20-
22). OEG supports the Companies IEEjPDR rider as a reasonable proposal (OEG Ex. 2 at
13). OPAE generally supports the Com.panies proposed programs as reasonable for Iow-
income and modexate income customers. However, OPAE requests that the Com,pan.ies
be required to empower the collaborative to design appropriate programs, provide
funding for existing programs that can rapidly provide energy efficiency and demand
response reductions, and to retain a third-party administrator to manage program
irnplementatiozi (OPAE Ex.1 at 16-17; OPAE/APAC Br. at 21-22).

Staff also generally approves of the Companies' s.lemand-s%de management and
energy efficiency prograrrts. However, Staff notes that certain of AEP-t7hio°s pro garats
are expensive and shotild be required to comply with the Total Resources Cost Test (Staff
Br. at 17-19; Staff Ex. 3 at 6-11).

OCC makes five specific recommendatians (C}CC Ex. 5 at 9). First, OCC contends
that the Comparnies DSM programs for low-income residential customers are adequate
but should be available to all residential customers itt. Cyhio. Second, OCC recommends
that ACP-Uh.io work with Columbia Gas of Ohio, Inc., to develop a one-stop home
perfvrmance program in year two of the ESP, `i hird, OCC reconunends that prograrms for
consumers above 175 percent of the federal poverty level should be competifiively bid and
crustomers charged for services according to a sliding fee scale based on incozne. Fourth,
like Staff, OCC contends that aIt programs shoazld be evaluated for cost-effectiveness
pursuant to the Total Resource Cost 'I'esi:. Ffnally, OCC expresses concern regarding the
administrative costs of the programs, in comparison to energy efficiency programs
offered by other ©hio utilities and recommends that the admirt.istrative cost of the DSM
program (administrative, educational, and marketing expenses) be determined by the
collaborative, and limited to 25 percent of the program costs to ensure that the majority of
the program dollars reach the customers (Id.).
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The Commission directs, as the Companies submit in their E.SP, that the
collaborative process be used to contain administrative cost of the EEIPIaR progrants and
to ensure, with the possible exception of low-income weatherization programs, that all
programs comply with the Total Resource Cost Test. We do not agree with UPAEJAPA:C
that a third-party administrator is necessary to act as a liaison between the Companies
and the collaborative. Thus, the Companies should proceed with the proposed EE/Pt7R
prop,rams proposed in its ESP as justified by the zn.arket projs:ct study and as refined by
the collaborative.

(d) Interru,ptible Cayacitv

The Connparrzes count their interruptible service towards their peak demand
reduction requirements in accordance with^r'iecfion 4928.66(A)(2)(b), Revised Cod.e. More
specifically, the Companies propose to increase the Iixnik of 01's Pnterruptible Power-
Discretionary Schedule (Scheduie TRP-D) to 450 Megawatts (MW) from the current 1'unit
of 256 MW and to modify CSP's Eanergency Curtailable Service (EC.S) and Price
Curtailable Service (PCS) to make the services more attractive to customers. The
Cornpanies request that the Commission recognize the Companies' ability to curtai;l
customer usage as part of the peak demand reductions (Cos. Ex 1 at 5-6).

Staff advocates that any credits awarded for the annual peak demand reduction
targets for the Compantes' interruptible programs should only apply when actual
reductions occur (Staff Ex. 3 at 11). OCEA argues that interruptible load should not be
counted toward AEP-[3hio"s peak demand reduction as it is contrary to the intent of SB
221 to improve grid reLrability and would be based on load under the control of the
customer rather than AEP-Ohio. Further, OCEA argues that the Companies would reap
an inequitable benefit from interruptible load (possibly in the form of off-system sales)
that is not reduced at peak which would allow the Companies to sell the Ioad or avoid
buying additional power, CK'RA contends that any such benefit is not passed on to
customers (OCEA Br. at 102-103; Tr. Vol. IX at 68-b9).

The Companies argue that capacity associated with interruptible customers should
be counted toward compliance with the requirements of Seckion 4928,66, Revised Code, as
the ability to interrupt is a significant dernand reduction resource to AEP-Ohio. Further,
the Companies state that interruptions have a real impact on customers and the
Companies do not want to interrupt service when there is no system or market
requirement to do so (C'os. Ex.1 at 6). The Companies note that Section 4928.66(A)(1)(b),
Revised Code, requires the electric utility to implement programs' designed to achieve" a
specified peak demand reduction level as opposedd, to "actueve" a specified level of energy
savings as required by Section 4928.66(A)(1)(a), Revised Code. Staff witness Scheck
admits that the plain meaning of "designed to achieve" and "achieve" are different (Tr.
VoI. VIII at 208). The Companies argue that the different language in the statutory
requirements is intended to recognize the differences between energy efficiency prograrns
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and peak demand reduction programs. As such, the Companies contend that Staffs
position is not supported by the language of the statute and it does not overcome the
policy rationale presented by the Contpanies, The Companies also note that, in the
context of integrated resource planning, interruptible capabilities are counted as capacity
and evaluated in the need to plan for new power facilities. Finally, the Cornpanies note
that the Convnission defines native load as intexnal load minus interruptible load.26 For
these reasons, the Companies contend that their interruptible capacity should be counted
toward their compliance with the peak dexnand reduction benchmarks (Cos. Br. 114-115;
Cos, Reply 13r, at 90r 93),

Further, the Companies claim that interruptible customers receive a benefit in the
form of a reduced rate for taking interruptible service irrespective of whether their service
is actually curtailed. A,Ei'-Ohio notes that it includes such interruptible service as a part
of its supply portfolio, unlike the ryjM demand response programs, which is based on
PJM's zonal Ioad, Therefore, AEP-C1hio asserts there is no disparate treatment between
counting interruptible capabilz'tzes as part of peak demand reduction cornpliance
requirements and prohibiting retail participation in wholesale PJM demand reduction
programs (Cos. Reply Br. at 90-91). Further, as to OCEA's claims regarding interruptible
customer load, the Compariies argue that the assertions are without znerit or basis in the
statute, The Companies argue that counting interruptible load fits squarely wit,hin the
stated intent of the statute that proVams be "designed to achieve" peak demand
reduction and facilitates the ability to avoid the construction of new power plants. As to
the custorner's control of interruptible load argument, the Companies note that the
customer has a choice to "buy through" to obtain replacement power at market prices to
avoid curtailment and in such situations the Companies' su.pply portfolio is not affecteci.
Regarding OCEA's assertion that the Companies rnight benefit from the associated
interruption, AEP-Ohio acknowledges that off-system sales are indirectly possible, as are
other circumstances, based on the market price. Nonetheless, AEP-Ohio argZ.es that such
does not alter the fact that AEP-Ohio's retail supply obligation is reduced and the supply
portfolio is not accessed to serve the retail customer. Accordingly, AEP-Ohio asserts that
interruptible tariff capabilities should couMt toward the Companies' peak demand
reduction compliance requirements.

The Corrtanission agrc,̂ e..s with the Staff and OCEA that interruptible load should
not be counted in the Companies` determination of its EE/PDR compliance requiremsnts
unless and until the load is actua.lty interrupted. As the Companies recogni.ze, it is
imperative, with regard to the PJM demand response programs, Uhat the Companies have

26 See proposed Ltale 4301:5-5-01(Q), O.A.C., In the Nlatter of the Adoption of IZulss for Alternative and
ReneurrbJe Energy Technologies and Resaurr.es, and Ensission C'on&ol Rcyortrng RequErements,ard Awndanent
of Chapters 49073-1, 4901:5-3, 4901:5-5, and 4901:5-7 of tFie Ohio 1ldmintstratfqe Code, t'ursuan# to Chapter
4928, Reaised Code, to Iraptement Seuate 801 No. 222, Case No. ()8-88f3-ET ART} (Green Rules).
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some control or commitment from the customer to be included as a part of AEP-Ohio's
Section 4928,66, Revised Code, compliance requirements.

Further, the Commission emphasizes that we expect that applications filed
pursuant to Section 4928,66(A)(2)(b), Revised Code, to be initiated by the electric utility
oniy when the circun-istances are justzf-ied. At the time of such filing by an electric utility,
the Camrnission will determine whether the electric utility's continued compli:ance is
possible under the circumstances.

4. Economic Develap^nent Cost Recovery Rider and the f'artnersi ziv
with Ohio Fund

The Companies' ESI' application includes an unavoidable Economic Development
Rider as a mechanism to recover costs, incentives and foregone revenue associated with
new or expanding Com:mission-approved special arrangements for economic
development and job retention. The Companies propose quarterly filings to establish
rates based on a percentage of base distribution revenue subject to a true-up of any under-
or over-collection in subsequent quarterly filings. In addition, the Companies propose the
development of a"Partnership with Ohio" fund from shareholders. The fund would
consist of a $75 million commitment, $25 million per year of the F^I', from shareholders.
The Companies' goal is for approximately half of the fund to be used to provide
assistance to low-inconze customers, including energy efficiency program for such
customers, and the balance to be used to attract and retain business development within
the AEP-auo service area (Cos. Ex.1 at 12; Cos. Ex. 3 at 15-16; Cos. Ex. 6 at 49; Tr. Vol. IIF
at 115-119),

OCC proposes that the Commission continue its policy of dividing the recovery of
forgone revenue subsidies equally from ApP-Uhio's shareholders and customers or
require shareholders to pay a larger percentage. Further, C?CC expresses some conncern
that the rider may be used in an anti-competitive rnanner as it is not likely tihat incentives
and/or discounts will be offered to shopping customers. To address OCC's
anticompetitive concerns, OCC proposes that the Conuxtissiun make the econon-dc
devel.apment rider avoidable or establish the charge as a percentage of the customer's
entire bill rather than a percentage of distribution charges. OCC also recommends that aIi
parties participate in the izutaal and unnual review of the econcsnnic development contracta
and that, at the annual review, if the customer has not fullfilled its obligation, the
arrangement be cancelled, the subsidy paid back, and the Companies directed to credit
the rider for the discounts (tJQpCC Ex,14 at 4-8j OCEA Br. at 104-106).

The Companies contend that Section 4905.31, Revised Code, as amended by SB 221,
explicitly provides for the recovery of foregone revenues for entering into reasonable
arrangements for ecanonuc development and, thus, OCC's recommendation to continue
the Commission's previous policy is misplaced. Further, the Companies note that the
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Corrunis.sion's approval of any special arrangement will include a public interest
determinaHort. Thus, the Companies argue that OCC's recommendation for all parties to
initially and annually review eeonorrsic development arrangem.ents is unnecessary,
bureaucratic and burdensome, and should be rejected, 'rhe Compai-ties contend that
economic development and full recovery of the foregone revenue for econoanic
development is consistent with SB 221 and a sigrdficant feature of the Companies' E'SP,
which should not be modi€ied by the Conarni.ssion (Cos. Br, at 132),

The Coxrunission finds that C.7CC's concerns are unfounded and unnecessary at this
st,age, The Corrcmiss'ion is vested with the authority to review and determine whether or
not economic development arrangements are in the public interest. C)CC's request is
denied,

OPAE and APAC argue that the Companies have not provided any assurances that
the $75 million will be spent frcvm the Partnership with Ohio fund if the Commissiort
rnadifies the F,SP and fazis to state how much of the fund wzll be spent on low-income, at-
risk populations (OPAE/APAC Br. at 19-20). The Companies subrni.t that, if the ESP is
moditied, they can then evaluate the modified ESP in its entirety to deteranine whether
this fund proposal contained in the ESP requires el.7:nnination or modification (Tr. Vol. I!I
at 137-138; Tr. Vol. X at 232-233).

While the Partnership with t7hio fund is a key component of the ecmomic
development proposal, in light of the modifzcations made to the ESP pursuant to this
opinion and order, we find that the Coznpanies: shareholders should fund the Partnership
with Ohio fund, at a rninimum of $15 mi.]ion, over the three-year ESP period, with all of
the funds going to low-irtcome, at-risk customer programs. Accordingly, we direct AEP-
Ohio to consult with Staff to administer the program established hereirt.

C. Line Extensrons

In its ESP, AEP-Ohio proposes to modify certain existing line e,xtension policies
and charges included in its schedules (Cos. Ex. 10 at 5-14). Specifically, the Companies
requested a modi#ication to their definitioza of line extension and system impravements, a
continuation of the up-front payment coneept established in Case iVo. 01-2708 EL-C.'C)I,z?
an increase in the up-front resident%al line extension charges, inplem.entation of a
uniform, up-front line extension charge for all nonresidential projects, the elimination of
the end use custoxner's monthly surcharge, and the elimznation of the alternative
construction option (Id. at 3-4, 6-7,10-12j.

27 In the Matter of the Cornnrission` s 7nnestigation into ttae Potrcles and Procedures of Dhio Poroer Cvrrrparsy,
Columtius Southern Power Comyany, The ('lerfeLnad EIectric IiTusnittating t;ompany, Ohfo Edison Conrpany, T7se
Toledo Edison Company and Monon$aheda Power Cortspany Regardang the InstatIatloa¢ of Nm I,zne .Extensions,
Case No. 0I-2708-EL-COI, et al., Opin3.on and Order (November 7, 20o2).
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Staff testified that distribution-related issues and costs, such as those related to line
extensions, be examined in the context of a distribution rate case (Staff Ex. 13 at 4). IBU
concurred with Staff's position {IEU Br, at 25). UCC also agreed and added that AEIP-
0hio should be required to demonstrate in that rate proceeding that its costs related to
line extensions have substantially inrreased, thereby justifying AEI'-C)hio's proposed
increase to the up-front residential line extension charges (UCpA Br. at 87),

Per SB 221, the Commission is required to adopt uniform, statewide line extension
rules for nonresidential customers within six months of the effective date of the law. The
Comnlission adopted such rules for nonresidential and residential customers on
November 5, 2008.2$ Applications for rehearing were filed, which the Coznrnission is still
considering. Accordingly, the new line extension rules are not yet effective.

The Comzxv:ssion finds that AEP-Ohio has not dentonstrated that its proposal to
continue, in its ESP, its existing line extension policies regarding up-front payments, with
rnodificatiorLs, is consistent with SB 221 or advances the policy of the state. Therefore, in
light of fne SB 221 mandate that the Commission adopt statewide line extensicrn rules that
will apply to ABl'-C?hio, we do not believe that it makes sense to adopt a unique policy for
AEP-Ohio at this time. As such, the Companies' E.sP should be modified to eliminate the
provision regarding lirie extensions, which wo:.ald have the effect of also etiminating the
alternative construction option as requested by the Compan3es. AEP-Ohio is, however,
directed to account for all line extension expenditures, excluding premium services, in
plant in service until the new line extension rules become effective, where the recovery of
such will be reviewed in the context of a distribution rate case. The Companies may
continue to charge customers for premiurn services pursuant to their existing pract°ices. ,

Y. TRANSMISSION

In its ESP, the Companies requested to retain the current TCRR, except the
marginal loss fuel credit will now be reflected in the FAC instead of the TCRR. We
concur with the Companies' req-uest. We find the Companies' request to be consistent
with our deterrnination in the Companies' recent TCRR Case,29 and thus, approve the
'!'CIZR rider as proposed by the Coixepanies. Add.itionatly, as contemplated by our prior
order in the TCRR Case, any overrecovery of transmission loss-related costs, whic.h has

28 See 1n the Mnttbr of the Comrraission's 12evierv of Ghapte ►s 4501:1-9, 4901:1-I0, 4901:1-21, 4901:1-22, 4901:1-23,
4901:3-24, rrnd 4901:225 of the Ohio r9dministratezre Code, Case No. 06-653-EL0RD, Findiiig and C3rder
(Novembei 5, 2008), Entry on Kehearing (December 17, 2008) {06-653 Case).

29 In tlze Mutfer of the Applicafion of Coiumthzs Souflrern Pm.wr C.arnpany and Ohio Power Crnxnany to Adjust
Each Campany's Transmzssfon Cost ,Recouery li.i*r, Case I',To. 0$-1202-EL-L7NC, Binding and Order
(December 17,2008) (TCRR Case).
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occurred due to the tinzintg of otlx approval of the Companies' ESP and propoaed FAC,
shali be reconcaled in the over f underrecovery process in the Companies' next TCRR rider
update filing.

VI. OTT3ER ISSUES

A. Cor orate Se . aration

Functional e'ie paration.

In its ESI' application, A.EI"-^phio requested to remain functioaiaU.y separated for the
terzn of the EST', as was previously authorized by the Cornrnission in the Companies' rate
stabilization plan proceeding,30 pursuant to Section 4928.17(C), Revised Code (Cos. App.
at 14; Cos. Br. at 86). The Companies also requested to rrwdify their corporate separation
plan to allow each company to retain its distribution and., for now, transmission assets
and that, upon the expiration of fizn.ctional separation, the Companies would sell or
transfer their generation assets to an affiliate (Id.).

Staff testified that the Companies' generating assets have not been structurally
separated from the operating companies (Staff Ex. 7 at 2-3). Staff also recommended that,
in accordance with the recently adopted corporate separation rules issued by the
Commission in the SSO Rules Case,31 the Companies should file for approval of their
corporate separations plan within 60 days after the rules become effestive. Furthermore,
Staff proposes that the Companies' corporate separation plan should be audited by an
independent auditor within the first year of approval of the ESP, the audit should be
funded by the Coyrlparues, but managed by. Staff, and the audit should cover compliance
with the Commission's rWes on corporate separation (Staff Ex, 7 at 3-4). No party
apposed ApP-Ohio's request to remain functionally separate.

Accordingly, the Commission finds that, while the ESP may move fprwaxd for
appxova3, as noted by Staff, in accordance with our recently adopted rules in the SSO
Rules Case, the Companies must file for approval of their corporate separation plan
within 60 days after the rules become effective.

30 In re Columbus Southern Power Company and Ohin Pvurer Comparty, Case No. 04-169-FL-UIJC, t7p#nicrn aAd
Order at 35 (January 26,2005).

37 In the Matter of the Adoption of Rules for Standard Service Offer, Cvrporafe Separation, Reastmabtt
Arrangements, and D•artsmission Riders for Elebtric i.ltitities Purazuznt to Sections 4928.14, 4928,17, and
4905.32, Revtsed Code, as amended by Amended Substitute Senate B77t No. 221, Case No. 0$-777-.EL-C7RI),
Fixu}ing and prder (September 17, 20M), and Entry ort Relrearing (Petiruary 11, 2OD9) (5S0 Rules Cas+e).
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2. Transfer oj Gen=ting Assets

The Companies request authorization for CSP to se1l or transfer two recently
acquired generating facilities (Waterford Energy Center and the Darby IIectrxc
Generating Station) that have not been included in rate base for ratemaking purposes and
the costs of operating and maintaining the plants are not built into the current rates) (Cos.
Ex. 2-A at 42; Cos. F.x: 2 E at 20). C5]P purchased the Waterford Energy Center, a na€urai
gas combined cycle power plant, on 8epteznber 28, 2005, which has a generating capaci.ty
of 821 MW (Cos. App. at 14). On April 25, 2007, CSP purchased the Darby Electric
Genexating Station, a natural gas simple cycle generating facility, with a generating
capacity of 480 MW and a summer capacity of approximately 450 MW (Td.), Although
AEP-Ohio is requesting authority to transfer these generating assets pursuai;t to Section
492817(E), Revised Code, CSF' has no 3rnmed:iate plans to seli or trar ►s,fex the generating
facilities. If AFP-Ohio obtains authorization.to sell these generating assets througft this
proceeding, AEP-Ohio will notify the Cornnnissior ► prior to any such transaction {Id. at
15).

Through its application, the Companies also notify the Commission of their
contractual entitlements/arrangements to the output from the Ohio Vadley E3ectric
Corporation generating facilities and the Lawrenceburg Generation Statiort that the
Companies intend to sell or transfer in the future, but argue that any sale or transfer of
those entitlements do not require Commission authorization because the entitlements do
not represent generating assets wholly or partly owned by the Companies pursuant to
Section 492$.17(F), Revised Code (Id.).

The Companies argue that, if the Commission does not grant authorization to
transfer these plants or entitlements, then any expense related to the plants or
entitlements not recovered in the FAC should be recovered in the non-FAC portion of the
generation rate (Cos. Br. at 89; Cos. Ex. 2-E ' at 20-21). AEP-Ohio states that this rate
recovery would include approximately $50 rnillion of carrying costs and: expenses related
to the Waterford Energy Center and the Darby Electric Generating Station annually, and
$70 million annually for the contract entitlements (Id,),

Staff witness Buckley testified that, while Staff does not necessarily disagree with
the proposal to transfer tho Waterford Energy Center and the Darby plectric Generating
Station facilities, Staff believes that the transfers could have a potential finan.c#ai and
policy impact at the time of the transfer (Staff Ex, 7 at 3). Thus, Staff recon.unended that
the Companies file a separation application, in accordance with the Commission's SSO
rules, at the time that the transfer wflI occur (Id.). Several other parties agree that, in the
absence of a current plan to sett or transfer, the Comnlassiore should rnot approve a future
sale or transfer. Rather, the parties argue that the Companies should seek approval,
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pursuant to Section 4928.17(E), Revised Code, at the time of the actual sale or transfer
(OCEA Br, at 100; lli U Br. at 26-27; OEG Br. at 16).

The C9mmission agrees with Staff and the intervenors that the request to transfer
the Waterford Energy Center and the Darby Electric Generating Station facilities, as well
as any contractual entitlements/arrangements to the output of certain facilities, is
premature. AEP-Ohio should file a separate application, in accordance with the
Commission's rules, at the time that it wishes to sell or transfer these generation facilities.
The Coxaunission, however, recognizes that these generating assets have not and are not
included in rate base and, thus, the Comparues cannot collect any expenses related
thereto, even if the facilities or contractual outputs have been used for the benefit of C7hao
cusfiomers, ff the Com.mission is going to require that the electric utilities retain these
generating assets, then the Commission should also allow the Companies to recover Ohio
customers' jurisdictional share of any costs associated with maintain.ing and operating
such facilities. Accordingly, we find that while the Companies still own the generating
zaci.lities, they should be allowed to obtain recovery for the C?hio custoaners' Nizsdictional
share of any costs associated tlterewith, Thus, we believe that any expense relafied to
these generating facilities and contract entitlements that are not recovered in the FAC
shal.l be recoverable in the non-FAC portion of the generation rate as proposed by the
Companies, The Coriunission, therefore, directs AEP-Ohio to modify its ESP consistent
with our determination herein.

B. Possible EaY°lyPlant Cosures

The Companies include as a part of their application in these cases a request for
authority to establish a regulatory asset to defer any unanticipated net cost associated
with the early closuxe of a generating unit or units. The Companies assert that, during the
ESP period, generating units may experience failures or safety issues that would prevent
the Companies from continuing to cost-effectively operate the generation urait prior to the
end of the depreciation accrual (unanticipated shut dowm) (Cos. App. at 1$-19; Cos. Eac. 2-
A at 51-52). The Companies request authority to incl.ude net early closure cost in Account
182.3, Other Regulatiory Assets. In the event of an unanticipated shut down, the
Companies state they will timely fi2e a request with the Commission for recovery of such
prudent early closure costs via a non-bypassable rider over a relatively short period of
time. The Companies are requesting that the rider i.n.cltsde carrying cost at the WACC rabe
(Cos. App. at I8-19; Cos. Ex 6 at 25-26), The Companies also request authority to come
before the Commission to determine the appropriate treatment for accelerated
depreciation and other net early closure costs in the event that the Companies find it
necessary to close a generation plant earlier that otlinwise expected (earlier than
anticipated shut down) (Cos, Ex. 6 at 28).
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t7CEA posits that the Companies' request for accounting treatment for early plant
closure is wrong and should be rejected. OCEA reasons that the plant was induded in
rate base under traditional ratemaking regu.tation to give the Compxanies the opportunity
to earn a return on the investnnent and the Comparcies accepted the risk that the plarit
rnight not be fully depreciated wheat it was removed from service. OCEA asserts it is not
appropriate to guarantee the Companies recovery of their irtvestment. If the Commission
determines to allow the Companies to establish the requested accounting treatan.en#,
OCEA asks that the Comanissiort adopt the Staff's "offset" recommendation (OCEA Br, at
102).

Staff argues that the value of the generation fleet was detenmrixted in the
Companies' 1~.Tl' cases,32 wherein, pursuant to the sti,pulation, AEI'-C)hio agreed not to
impose any lost generation cost on switching customers during the market development
pexiod> Staff notes that, although th:e economic value of the generation plants was nevQr
specifically addressed by the Commission, it is reasonable to assume that the net value of
the Companies' fleet was not stranded. Accordingly, Staff opposes the Ccampanies'
requests to impose on customers the cost or risk of uneconomic plants without accountin,g
for the offset of the positive economic value of the rest of the Com:panies' generatkon
plants (Staff Ex. 3 at 8):

Based on the record in this proceeding, the Cornmission is not convinced that it is
appropriate to approve the Companies` request for recovery of net cost associated with an
unanticipated shut down. Despite the argu;ments of the Companies to the con", we
are persuaded by the arguments of the Staff that there may be offsetting positive value
associated with the Companies generation fleet. Accordingly, while we wfll grant the
Companies the authority to establish the accounting mechanism to separate net early
closure cost, the Companies must file an application before the Coanmissior► for recovery
of such costs. Accordingly, this aspect of the Companies' ESP application is denied. As to
the Companies' request for authority to file with the Cornxnission to determine the
appropriate treatment associated with an earlier-tlhan.-anticipated shut down, the
Comznission finds this aspect of the application to be reasonable and, accordingly, the
request should be granfied.

C. PIM Demanc3R.e n,se I'ro Lams

Through the ESP, the Companies propose to revise certain tariff provisians to
prohibit customers receiving SSO from participating in the demand response programs
offered by PJM, either directly or indirectly through a thircl-party. Under the I'jM
programs retail customers can receive payment for being, available to curtail even if the

32 In the Mtttte7 af the Appticatrons of Columfncs Southern Power Urrnprm.y and Ohio Power Compuray for Approval
of 77reir Eiectn"c Transition I3Tans and for fteceipt of Tran>itfon Rc.ivex:ues, ['.ase Nos. 99,1729-B1-M aatd 99-
1730-F.i,-FTT', C?pininn and Order at 15--1$ (September 28, 2A00).
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customer's service is not actually curtazled. AEP-Ohio argues that altowing its retail
customers receiving SSf_7 to also participate in PJM demand response programs is a ncr
win situation for AEP-Ohio and its other custoni.ers and inconsistent with the
recluirements of SB 221. The Companies contend that PJ^€ dezxian.d response programs
are intended to ensgire the proper price signal to wholesale mstomezs, not to address
retail rate issues (Cos. ]Ex. 1 at 5-7). AEP-Jhio argues that retall customers should
participat€- through AEP-C,}hio-sponsored and Commission-approved prograrns. The
Comparuies contend that FERC has granted state commissions, or- more precisely, the
"relevant electric retail regulatory authority," the authority to preclude retail customer
participation in wholesale demand response programs. V'JhotesaIe Competition in Rqions
with Organized Elechic Markets (Docket Nos, RM07-29-000 and AD07-7-000),125 FERC T
61,071 at 18 CFR Part35 (October 17, 2008) (Final Rule) (Cos. Br. at 119)

ALT'-C}hio notes that it has consistently challenged retail customers' ability to
paxticipate in such programs and argued that the terms and conditions of its tari.ff
prohibited such and, therefore, demand. response retail 'participants should not be
surprised by the Companies' position in this proceeding (1"r. VoX. LK at 212). .AF.P-£3hio
argues that C1Fiio businesses pardcipatirEg in PJM's demand response programs have not
invested their own capital or assets, taken any financial risk, or added any value to the
services for which they are being compensated through PJM. The Companies assert, as
stated by Staff witness Scheck, that the 1'JM deman.d response programs cost AEp-Ohio's
other customers as the load of such PJM program participants continues to count toward
the Companies' Fixed Resource Requirements (FRR) option and such cost is reflected in
AEP-Ohio's retail rates (Tr. Vol. VIII at 165-166). Further, the PJM program
participant/customer's ability to interrupt is of no use to AEP-C3hio, as the Companies
claim that PJM's curtailment request is based on PJIv1's zonal load and not AFF-C7hio's
peak load (Cos. Br, at 122-123).

The Cornpanies reason that SB 221 includes a process whereby mexcantile
customer-$ited resources can be committed to the utility to comply with the peak demand
reduction benclaxnarks as set forth in Section 492$.66(A)(2)(d), Revised Code, Further,
AEP-Ohio argues that it is unclear how the interruptible capacity of a customer
participati.ng, in PJM's demand response program can count toward the Cermpani.es'
benchmarks without being under the control of the Companies and "designed to achieve"
peak demand reductions as required by the statue. As such, the Companies argue that, if
participation in the PJM demand response program is allowed, P,jM will be in direct
competition with the electric distribution comppanies' efforts to comply with energy
efficiency and peak demand reduction benchmarks and thus, render the mercantile
customer commitrnent provisions largely ineffective. For these reasons, AEP-Ohio states
that it should incorporate participation in PJM's demand response programs through
AEP-Ohio and AEP-Ohio would then be in a position to pass some of the economic
benefits associated with participation in PJ1vI prograrns on to retaiil custoAners through
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The Companies, according to Integrys and the Commercial Group, have fa:iled to
present any demonstration that the Conzparues' programs are ntore beneficial to
c-astoTners than the PJM programs. On the other hand, Integrys asserts that the FjM
programs are more favorable to customers than the pragram,s offered by AEP-C}bia as to
notification, the nur.tiber of curtailments per year, the hours of curtailments, payments
and payment options, and penalties for non-compliance (Integrys Ex. 2 at 10-72;
Commercial Group Br. at 9). In addition, certain interveners note, and the Companies
agree, that PJM has not curtailed any customers since ApP-C)teio joined PJM (I'r. Vod. IX at
48). Fuxthermore, the intervenors contend that participation in the dernand response
programs provides improved grid reliability and improved efficiency of the market due
to competition (Integrys Ex. 2 at 8).

Integrys also notes that the Ohio customers receive significant fui.arteial benefits
from load serving entities beyond Ohio (Tr. Vol. IX at 52-52, 118). Integrys argues that
AEP-Ohio wishes to ban customer participation in wholesale demand response programs
to facilitate the increase in OSS of capacity to the benefit of the Comgaruues' shareholders.
Integrys reasons that because AEP-Ohio can cDunt load ertrolled in its interruptible
service offerings as a part of the PJM ILR demand response program, the Companies will
receive credit against its FRR coxnznitme,nt; The Companies, according to Integrys, hope
that additional load will come from the customers currently participating In PjM's
demand response programs in Ohio (Tr. Vol. IX at 53-58, Integrys Sr, at 20-22). Integrys
praposes, as an altemative to prolubiting customer participation in wholesale demand
response programs, that the Cobnmigsion count participation in the programs towards
AEP-C)hio`s peak demand reduction gnals in accordance with the requixem.ents of Section
4928.66, Revised Code. Integrys argites that the load can be certifi.ed, as it is today with
the PJM demand response programs, or the electric services company could be required
to reoter the conunitted load with the Comxzussion, '

Furtherunore, Integrys reasons that the Cornmassfon can not retroactively interfere
with existing contracts between custorners and the customes's electric service provider in
relation to the coraarn.itxnent contracts witPa PjM. With tliat in mind and if the Commission
decides to grant AEP-GDlio's request to prohibit participation in wholesale demand
respori.se programs, Integrys requests that customers currently comniitted to parkicipate
in PJM programs for the 2008-2009 planning period and the 2009-2010 planning period be
permitted to honor their commitments (I.ntegrys Br. at 27-28).

Integrys argues that the Cpmpanies' claim that taking SSO and participating in a
wholesale dernand response program is a resale of power and a violation of the terms and
conditions of their tariffs is misplaced. Integrys opines that there is no actual resale of
energy, but, instead, there is a reduction in the customer's consumption of energy upon a
call from the regional transznission operator (in this case, PJNi). The customer is not
purchasing energy from AEP-Ohio, so any energy purchased by AEi'-C7Iuo can be
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transferrecl to another purchaser. Thus, Integrys asserts that A.Ei'-C)hio's argument
regarding participation in a wholesale demand response program is fiction and not based
on PERC's interpretation of participation in such programs. Finally, tntegrys contends
that AEP-Ohio's proposal is a violation of Section 4928.40(D), Revised Code, as such
prohfbits electric utilities from prohibiting the resale of electric generation service.

The Com.mercia€ Group asserts, that because AEP-Ohio has not performed any
studies or analyses, the Companies' assertion that wholesale demands response programs
must be different from a demand response program offered by AEP-Ohio is unsupported
by the record (Tr, Vol. IX at 47). The Comznercial Group requests that the Compariies be
directed to design energy efficiency and demand response programs that incorporate atl
available praograms (Commercial Group at Br. 9).

CfEG argues that, to the extent there are real benefits to the Companies as well as to
their retail customers in the forzn of improved $r%d reliability, ,AEP-Oluo should be
required to offer PJM demand response programs to its large industrial customers by way
of a tariff rider or tlsough a third-party supplier (OEG Ex. 2 at 13). IEU adds that the
Companies currently use the capabilities of their interruptible customers to assist the
Cpznpanies in satisfying their generation capacity requirements to PjM. According to
LEU, SB 221 gives mercantile customers the option of whether or not to dedicate their
customerrsited capabilities to the Corn.pardes for integration into the Companies' portfolio
(IIrU Ex.1 at 22).

Constellation argues that AEP-Ohio's proposal violates Section 4928.20, Revised
Code, and the clear intent of 58 221. Further, Constellation argues that approving AEP-
Ohio's request to prohibit Ohio businesses from conservation programs during this
period of econornic hardship is ill-advised, especially considering that other businesses
with which Ohio businesses' must compete are able to participate in the PJM prQgrams.
As such, consistent with the Cornmission's decision in Duke's ESP case (Case ImJo. 08-920-
EL-SSO, et al.), Constellation encourages the CoTnnaission to reject AEP-©hio's request to
probibit SSO customers fiom partic€pating in PJM demand response programs and give
Ohio's business customers all available opportunities to reduce demand, conserve energy,
and invest in conservation equipment (Coaasteliation Br. at 23). OMA supports the claims
of Constellation (OMA Br. at 14),

First, we will address the claims regarding the Commission's authority, or as
claizned by Integrys, the lack of authority, for the Cornmission to deterntine whether or
not Ohio's retail customers are permitted to participate in wholesa€e demand response
programa. The Coxnmission finds that the General Assembly has vested the Commission
with broad authority to address the rate, charges, and service issues of Ohio's public
utilities as evidenced in Title 49 of the Revised Code. Accordingly, we consider this
Co.rrunission the entity to which FERC was referring in the FiiW Rule when it referred to
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the "relevant electric retail regulatory authority," We are not convinced by Integrys'
arguments that a specific act of the General Assembly is necessary to grant the
Commission the authority to determine whether or not Ohio's retail customers are
peerrnitted to participate in the RTO's demand response programs.

Next, the Cominission acknowledges that the PJM programs offer benefits to
program pa:rticipants, We are, however, concemed that the recorct indicates that PJM
demand response programs cost AEP-Ohio's other customers as the load of AEP-Ohio's
fiRR aiid the cost of meeting that requirement is reflected in AEP-tJhio's retaal rates.
Finally, we are not convinced, as AEP-Ohio argues that a customer's participation in
demand response programs is the resale of energy provided by ABP-Ohio. For these
reasons, we find that we do not have sufficient information to consider both the potential
benefits to program participants and the costs to OhYo ratepayers to determine whether
this provision of the ESP will produce a significant net benefit to AEP-Ohio consumers.
The Commission, therefore, concludes that this issue must be deferred and addressed in a
separate proceeding, which wiil be established pursuant to a subsequent entry. Although
we are not making a determination at this tircie as to the appropriateness of such a
provision, we direct ,AEP to modify its &SP to eliminate the provision that prohibits
participation in PJM demand response programs.

D, Inte ated Gasificaton Combinect Cycie IGCQ

In Case No. 05-376-EL-UNC, the Coirunission concluded that it was vested witln
the authority to establish a rneclardsm for recovery of the costs related to the design,
construction, and operation of an IGCC generating plant where that plant futfills AEP-
Ohio's POLR obligation and, therefore, approved the Phase I cost recovery mechanism
included in the Companies' application.33 Applications for rehearing of the
Cornrnission's IGCC Order were timely filed and by entry on rehearing issued June 28,
2006, the Commission denied each of the applications for rehearing (IGCC Rehearing
Entry), Further, the ICaCC Rehearing Entry conditioned the Cornmission's approval of the
application, stating that: (a) all Phase I costs would be subject to subsequent axx,xdiit(s) to
deterrnine whether such expenditures were reasonable and prudently incurred to
construct the proposed IGCC facility; and (b) i£ the proposed IGCC facility was not
constructed and in opexationw%thin five years after the date of the entry on rehearing, all.
Phase I charges collected must be refunded to i?hio ratepayers with interest.

In this ESP proceeding, AEP-Ohio witness Baker testi.fi.ed tltat, although the
Companies have not abandoned their interest in constructing and operating an IGCC
facility in Meigs County, Ohio, certain provisions of SB 221 are a barrier to construction
and operation of an IGCC facility, As AEI'-Ohio tnterprets SB 221, the Companies may be

33 In re Coiumlxus Southern Aorver Company and Ohio Power Company, Case (+]o: 05-376-$L-UNC, Qpiaion and
Ordex (April2o, 2I106) (iGCC Chder).
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required to remain in an EaP to assure an opportunity for cost recovery for an IGCC
facility; the construction work in process (CWIP) provision which requires the facility to
be at least 75 percent complete before it can be included in rate base; the lianit on Ci1If' as
a percentage of total rate base which the witness contends causes particular uxtoertainties
since the concept of a generation rate base has no applicability under SB 221; and the
effect of "mirror C'WIE'" (Cos. Ex. 2-A at 52-56). The Companies assert that not only are
these barriers to the construction of an IGCC facility but also to any base load generation
facility in Ohio. Nonetheless, the Companies state that they are encouraged by the fact
that SB 221 recognizes the need fQr advanced energy resources and clean coal technology,
such as an IGCC. Finally, the Companies' witness notes that, since the tizne the
Companies proposed the IGCC faciiity, CSP has acquired additional generating capacity.
According to Cornpany witness Baker, the Compaxues hope to work with the Governor's
administration, the General Assembly, and other interested parties to enact legislation
that will. make an IGCC facility in Meigs County a reality (Cos, Ex. 2-A at 55-56).

OC.'EA. opines that SB 221 did not eliminate the existing requirernent that electric
utilities must satisfy to eam a return on CWIP and, since the Companies do not ask for the
Con2nussion to make any deterrrtination in this proceeding or at any definite time in the
future as to the IGCC facility, the Commission should take no action on this 3ssue (C7CEA
Br. at 98-99).

The Commission notes that the Ohio Supreme Court remanded, in part, the
Commission's IGCC Order, for further proceedings and, accordingly, the matter is
currently pending before the Comxnission. Further, as OCEA asserts, fhere does not
appear to be any request from the Companies as to the IGCC facility in this proceeding.
Accordingly, we find it inappropriate to rule, at this time, on any matter regarding the
Meigs County IGCC facility in this proceeding. We will address the matter as part of the
pending IGCC proceeding.

E. Alternate Feed Service

As part of the BaP, the Companies propose a new altemate feed service (AFS)
schedule. For customers who desire a ttigher level of re3ia3>ility, a second distribution
feed, in addition to the custcsmer's basic service, will be offered. Existing AEP-C}hio
custotners that are currently paying for AFS wil.l continue to receive the service at the
same cost under the proposed tariff: Existing customers who have AFS and are not
paying for the service will continue to receive such service until AEP-Ohio upgrad.es or
otherwise makes a new investment in the facilities that provide AFS to that customer. At
such time, the customer wil1 have 6 manths to decide to discontinue AFS, take partial
AFS, or continue AFS and pay for the service in accordance with the effective tariff
schedule (Cos. Ex. I at 8). While GI-iA supports the implementation of an AFS schedule
offering with clearly defined terms and conditions, OHA takes issue with two aspects of
the AFS proposal. OHE1. witness Sol,garEick testified that it is his understanding that the
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customer will have six months after the customer is notffied by the company to make a
decision (OI-J.f'i. Ex. 4 at 15). However, OHA witness Solganick advocated that six rnontlhs
was insufficient because critical-use customers, like hospitals, require more lead time to
evaluate their electric supply infrastruchtre and needs (Id). As such, he argued that 24
months would be more appropriate for planning purposes (Id). Moreover, OHA argued
that, because this issue involves the overall management and cost of operatxng AEP-
Ohio's distribution system, the Coarurnission should defer consideration of the proposed
AFS until AEP-Ohio's next distribution rate case where there will be a more deliberate
treatment of the issue as opposed to this 150-day proceeding (OHA Br. at 23). OHA
believes that a distribution rate proceeding would better ensure that the underlying rate
structure for AFS is correct, shnilax to the argument for deferring decision on other
distribution rate issues presented in this ]E5P proceedin.g (Id.). Staff and IEU also agree
that the issue should be addressed in a distribution rate case (Staff Ex.1 at 4; IEU Ex.1t} at
11). However, IEU further recommends that the C.oanmi:ssion deny the Com.panies'
request because it is not based on prudently incurred costs (IEU Br, at 25-26).

The Companies retort that, while they may have some flexibility as to the notice
provided customers, such notice is limited by the Companies' plannung horizon for
distribution facilities and the lead time required to coznplete construction of upgraded
AFS facilities (Cos. Reply Br. at 122). The Companies reason that, while mAre thart 6
months may be feasible, anything more than 12 months would not be prudent and, in
certain rare circumstances, would not facilitate the construction of complex facilities (Id;).
Nonetheless, the Companies stated that they w's1I commit to 12 months notice to existirtg
AFS custonzers for the need to make an election of service (Id.). However, the Companies
vehemently opposed deferring approval of their proposed AFS schedule to some future
proceeding, stating that the proposed AFS tariff codifies existing practices currently being
addressed on a customer-by-customer contract addendum basis (ld). Further, the
Companies argue tha.t IEU has not presented any basis to support the impli,Cat'ton that the
AFS schedule will recover irnprudentty incurred costs (Id. at 123). Thus, AEP-Ohio
contends there is no good reason to delay implementation of the AFS schedule with the
understanding that the Companies will provide up to 12 months notice to existing
customers (Id. at 122-123).

As previously noted in this order in regards to other d;istribution rate issues, the
Commission Mieves that the establishment of various distribution riders arnd rates,
including the proposed new AFS schedule, is best reviewed in a distribution rate case
where all components of distribution rates are subject to review:

F. Net F..ner Metexin Service

The Companies' ESP application includes several tariff revisions. More
specificaliy, the Companies propose toelirninate the one percent Iixnitation on the total
rated generation capacity for customer-generators on the Companies' Net Energy
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ivietering Service (NEMS) and add a new Net Energy Metering Service for Hospitals
(NEMS-H). The Cornpanies note that, at the time the ESP application was filed, they had
r"iled a proposed tariff modification to the NEMS and Minimum Requirernents for
Distribution System Interconnection and Standby Service in Case No, 05-1500-BL-COI.-M
The Companies state that upon approval of the modifications filed in 4}5-1500, the
approved modifications wiii be irncorporated into the tariffs filed in the ESP case (Cos. Fx.
1 at 8-9).

OI-3A identifies two issues with the Companies' proposed NEMS-H schedule.
First, (7E-iA asserts the conditions of service are unduly restrictive to the extent that
NEMS-H requires the hospital customer-generator's facility must be owned and operated
by the customer and located on the customer-generator's premises. OH.A asserts that this
requirement prevents hospitals froan benefiting from economies of scale by utilizing the
expertise of distributed generation or cogerseration companies, centralized operation and
maintenance of such facilities, and shared expertise and expenses. Further, OHA asserts
that the requirement that the facility be located on the hospital's premises is a barrier
because space limitations and legal and/or financing requirements may suggest that a
generation facility be located on property not owned by the hospital. OHA argues that
the Compan#es do not cite any regulatory, operational, financial, or other reason why the
ownership requirement is necessary. Therefore, OHA requests that the Commission
delete this condition of service and require only that the hospital contract for service and
comply with the Companies' interconnection requirements (OHA E7c. 4 at 8-10).

AFP-Ohio responds that the requiremeitt that the generation facility be on-site and
owned and operated by the customer is a provision of the currently effective ItiIEN15
schedule. Further, the Companies argue that economies of scale may be accomplished
with multiple hospitals contracting with a third-party to operate and maintain the
generation facilities of each t hospital. Further, AEPP-C?hio argues that there is no support
for the claim that efficiencies can not be had if the hospital, ratli.er than a third-party
developer, is the ultimate owner of such facilities (Cos. Br: at 128). As to OHA's
opposition to the requirement that the hospital own and operate the generation facitity ozi
its premises, AEP-Ohio contends that such is required based on the language in the
definitions of a customer-generator, net metering system, and self-generator at Sest'ron
4928.02(A)(29) to (32), Revised Code (Cos, Reply Br. at 124-125).

Second, OHA argues that the payrnent for net deliveries of energy should include
credits for transmission costs that are avoided and energy losses on the sul7transm,ission
and distribution systems that are avoided or reduced. Further, O1iA z'equests that such
payments for net deliveries should be made monthly without a requirement for the

'^4 Irr the Mattcr of tJre Applicatiorz of the Comrcrissfon's Rr.a= to Prdz+isitms of the federat Etretv PoTicyr Act of
2005 Regardi,sg Alet Nfetering; Smart Mefering, Demand Reeponse, Cogener'atron, ant2 Amxr Produciion, Case
No. 05-1500-EitCOi (05-1500).
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customer-generator to request any net payment. The Cvmpanies propose to make such
payment a.nnually upon the cu.stomer's request (OHA Ex. 4 at I1-12). The Ccsmpanies
assert that OHA. assumes that the customer-generator's activities will reduce
transmission, subtransmission, and distribution line losses and there is no support for
OHA's contention, Fvrther, A:EP-tJhio argues that aruiual payment is in compliance with
Rule 4901-1-1U-28(E)(3), Ohio Administrative Code (O.A.C) (Cos. Reply Br. at 124). OHA
witness Solganick conceded that the annual paymen.t requirement is in cosripliance with
the Cozntnission`s rule (3'r. STol. X at 118-119).

Staff submits that the Com:panies' proposed NEMS-H tariff is premature given that
requirements for hospital net metering are currently pending rehearing before the
Corrunise,ion in the 06-653 Case. Thus, Staff proposes, and OHA supports, that the
Companies withdraw their proposed NELI^H and refile the tariff once the new
requirements are effective or with the Companies' next base rate proceediz ►g, whichever
occurs first (Staff Ex. 5 at 9; OHA Reply Br, at 9). AEP-Ohio argues that the status of the
06-653 Case should not postpone the implemeritaiaon of one of the objeetives of SB 221
and notes that, if the final requirements adopted in the 06-653 Case impact the
Companies' NEMS-H, the adopted requirements can be incorporated into the NEMS-H
schedule at that time.

As the Commission is in the process of determining the net energy meter service
requzreinents pursuant to SB 221 in the 06-653 Case, the Commission finds AEP-Ohio'a
revisions to its net energy metering service schedules prematume. Therefore, the
Conunission finds, as proposed by Staff and supported by OHA, the Companies should
refile their net metering tariffs to be consistent with the requirements adopted by the
Commission in the 06-653 Case or with the Coxn.pazzies' next base rate proceeding.

G. Green Pri ' an R n w le er Credit Purchase EM&La-Ms

OCEA proposes that the Conurdssion order ,°,EP-Ohio to continue, with the input
of the DSM coitaborative, the Companies' Green Pricing Program and to require the
Companies to develop a separate residential and sxnall commercial net-metering customer
reriewable energy credit (REC) purchase program.. OCC witness Gonzalez recommended
a market-based pricing for RECs. On brief, OCEA proposes an Ohio mandatory market-
based rate for in-state solar electric application and a different rate for in-state wind and
other renewable pesources, OCEA asserts that the programs will assist customers with
the cost of owning and using, renewable energy and assist the Companies in meeting the
rertewable energy requirements (OCC Ex, 5 at 7:0-11; Tr. Vol. IV at 232-234; OCEA, Br, at
97-98).
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The Companies argue that, pursuant to the stipulation agreement approved by the
Conzrnission in Case I'•to. 06-1153-EL-LTIVC,35 the Green Pricing Program expired
December 31, 2008. Further, the Companies note that the Comntission approved the
expiration of the Green Pricing Program by the Finding and Order issued in Case No. 08-
13(?2-EL-ATA36 However, the Companies state that they intend to offer a new green
tariff optioax during the ESP terrst (Cos. ]Ex. 3 at 13). Accordingly, the Companies request
that the Commission OCEA's request to detail or adopt a new green tariff option at this
time. In regards to OCEA's REC proposal, the Companies assert that the prescriptive
pricing recommendation presented on brief is at odds with the testimony of C7CC`s
witness. Further, the Companies note that C7CC's witness acknowledged 'the
administrative and cost-effective issues associated with the proposal. Thus, the
Cornpanies note that, as QCC's witness ackzaotvledged, the proposal requires further
study before being implemented.

VvI-Lite the Commission believes there is merit to green pricing and REC programs
and, therefore, encourages the Companies to evaluate the feasibility and benefits to
implementing such prograras as soon as praeticable, we decline to order the Companies
to initiate such programs as part of this ESP proceeding, as it is not necessary that these
optional requests be pursued by the Companies at this time: Accordingly, we find that it
is unnecessa.ry to m.odffy AEP-Ohio's ESP to include any green pricing aald REC
programs, and we decline to do such modification at this time.

H. Gavin Scrubber I.ease

The Companies note that in the Gavin Scrubber Case,37 the Commission
authorized OP to enter into a lease agreement with JMG Fundirtg, L.P. aMG) for a
scrubber/solid waste disposal facilities (scrubber) at the Gavin Power Plant. Under the
terms of the lease agreement, the agreement may not be cancelled for the initial 15-year
te-nn. After the initial 15-year period, under the Gavin lease agreement, OP has the option
to renew or extend the lease for an additional 19 years. C7P entered into the lease on
January 25,1995. Therefore, the initial lease period ends in 2010, and at that time, 01' wi1I
have the option of renev0ng the Gavin scrubber lease for an additional 19 years, until
2029. On Apri14, 2008, OP filed an appiication for authority to assume the obligations of
JMG and restructure the financing for certain JMG obligations in the pP and Jh4G case.M
In the OP and JMG case, the Commission approved OP's xequest subject to two
cond'ztions: OP must seek Cornmission approval to exercise the option to purchase the

35 ln re Coturnbus Southertt Pozoer Company and Ohio Pawer Company, Case No. 06-1153-EL-UNC (May 2,
20M.

36 In re Columbus Southern Pouvw Company artd Ohio Power Goncparny; Case Nu. 08-1302 EL-ATA
(T3ecember 19, 20U6).

37 Fn re Oklo Pwoer Company, Case No. 93-793-EL-AIS, Opinion and Ord er (I)ecembex 9,1993).
3^3 In re Ohio Powmer Comzrxmy, Case No. 08-9:49-L7.-At,S, Finding and Order (Jtum 4, 2M).

68



08-917-ET.-SSCa and 08-918-EL .SSC7 -54-

Gavin scrubbers or terminate the lease agreement; and OP must provide the C'arrtxrussion
with details of how the company intends to incorporate the project into its ESP (Cos. Ex.
2-A at 56-58).

As part of the Compardes' ESP application, OP requests authority to return to the
Commission to recover ary increased costs assaciated with the Gavin lease (Cos. Ex, 2-A
at 56-58). The Comparifes state that a decision on the Gavin scrubber lease has not been
made because the market value of the scrubbers and the artalysis to determirte the least
cost option is not available at this time.

The Commission recognizes that additional irdormatian is necessary for the
Companies to evaluate the options of the Gavin lease agreement and, to that end, we
beLieve that AEP-Ohio should be perrnitted to file an application to request recogrution of
the Gavin lease at the time that it makes its decision as to purchasing or terzninating the
lease. Once the Companies have made their election, they should conduct a cost-benefit
analysis and file it with the Commission prior to seeking recovery of any incremen.tai
costs associated wit11 the Gavin scrubber lease.

L. Section V.E (fnterim Plan)

The Companies assert that this provision is part of the total ESP package and
should be adapted. The Comparues requested that the Commission authorize a rider to
collect the difference between the ESP approved rates and the rates under the Companies'
current $SO for the length of time between the end of the December 200$ bil.tirtg month
and the effective date of the new ESP rates.

We find Section I.E of the proposed ESP to be moot with this opinion and order.
The Commission issued finding and orders on December 19,2008, and February 25,2009,
interpreting the statutory provision in Section 4928.14(C)(1), Revised Code, and
approving rates for an interim period until such time as the Conurdssion issues its order
on AEF's propcPsed ESP.39 Those rates have been in effect with the first billing cycle in
January 2009. Consistent with Section 4928.141, Revised Code, which requires an electric
utility to provide consumezs, beginMng on January 1, 2009, a SSCJ established in
accordance with Section 4928.1 42 or 4928.143, Revised Code, and given that AEP-©hio`s
proposed ESP term begins on January 1, 20N, and continues throu,gh December 31, 2013.,
we are authorizing the approval of AFT''s ESP, as znodified herein, effective January 1,
2(.109. However, any revenues coltected from customers during the interim period must
be recognized and offset by the new rates and charges approved by this opinion and
order.

39 Fn re Colutnbus Southern Pawer Company and Ohio Power Corrryarry, Case No, 08-1302-EL.-AT.A, Find'ueg
and Order at 2-3 (CJecernber 19, 2()OB) and Ftnding and Order at 2(FebrGtary 25, 2009).
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Section 4928.143(P), Revised Code, requires that, at the end of each ym of the ESF',
the Commission sha.ll consider if any adjustments provided for in the ESP:

...resu.lted in excessive earnir►gs as measured by whether the
earned return on common equity of the electric distribution
utility is sigrdficantly in excess of the return on common equity
that was earned during the same period by publicly traded
companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure
as may be appropriate.

AET-Ohio's proposed ESP SEET process may be szurrrnazized as follows: The book
measure of earnings for CSp and OP is determined by calculating net income divided by
beginrdng book equity. The Companies then propose that the ROE for CSP and OP
should be blended as the book equity amounts for AEP-Ohio is more meaningful since
G5P and OP are supported by AEP Corporation. To develop a comparable risk peer
group, including public utilities, with similar business and financial risk, AEP-Ohio's
process includes evaluating alI publicly traded U,S, firms, By using data from both Value
Line and Compustat, AEP-Ohio applies the standaxd decile portfolio techni.que, to divide
the firms into 10 different business risk groups and 10 different financial risk groups
(lowest to highest), AEP-Ohio would then se3ect the cell which includes AEP
Corporation. To account for the fact that the business and financial risks of CSI' and OP
inay differ from AEP Corporation, this aspect of the process is repeated for CSI' and OP
and taken into consideration in determi,ning whether CSP's or OP's ROEs are excmive,
The ESP evalu.ates business risk by using unlevered Capital Asset Pricing Model betas (or
asset betas) and the firtiancia] risk by evaluating the book equity ratio. The Coznpanies
assert that thc book equity ratio is more stable from year to year and, therefore, is
considered by fixed-income investors and credit rating agencies, The ESP utilized two
standard deviations (which is equivalent to the traditional 95 percent confidence level)
about the mean ROEs of the comparable risk peer group and the utifity peer group to
determine the starting point for which CST''s or Ol'`s ROE may be considered excessive
(Cos, lEx. 5 at 1342), Pinally, AEP-Ohio advocates that the earnings for each year the
SEET is applied should be adjusted to exclude the xnargins associated with C75S and
accounting earnings for fuel adjustment clause deferrals for which the Companies will not
have cDIiecteci revenues (Cos. Ex. 7-A at 37-38, Cos. Ex. 6 at 16-17; Cos. Ex. 2 at 39-40).

OCG, OEG, and the Commercial Group each take issue with the development of
the comparable firms and the threshold of significantly excessive e.arn.ings. Kroger and
OCEA argue that th:e Companies' statistical process for deterxrain.ing when CSP and OP
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have earneci significantly excessive earnings frnproperly shifts the burden of proof set
forth in the statute from the company to other parties.

OCC witness Woolridge developed a proxy group of electric utilities to establish
the business and financial risk indicatoxs, then uses Value Line to develop a data base of
companies with business and financial risk iaulicators within the range of the electric
utility proxy group. Woolridge suggests computing the benchmark ROE for the
comparable companies and adjusting the benchmark ROE for the capital structure of
Ohio's electric utility companies and adjusting the benchmark by the F'ERC 150 basis
points ROE adder to determine significantly excessive earnings (COCC Ex. 2 at 5-6, 20).
AEf'-Ohio argues that OCC's process is contrary to the language and spirit of Section
492$.143(F), Revised Code, as the statute requires the comparable fir€ms include non-
utility firms. The SEET proposed by OCC witness Woolridge results in the same
comparable list of firms for each Ohio electric utility evaluated (Cos. Ex. 5-A at 5-6).

OEG proposes a niethod to establish the comparable gmup of fimns by utilizing the
entire list of publicly traded electric utilities in Value Line's Datafile,40 and one group of
non-utility firms. The comparable non-utiIity group is composed of Cornpanies' with
gross plant to revenue between 1.2 and 5.0, gross plant in excess of $1 billion and
companies for which Value Line has a beta (OEG Ex. 4 at 4-6), OEG then calculates the
difference ul the average beta of electric utility group and the non-utility group and adjust
it by the average historical risk preanium for the period 1926 to 2008, which equaalss 7.0
percent to determine the adjustment to account for the reduced risk associated with
utilities. Thus, for example, for the year 2007 OEG determined that the average non-
utility earned return of 14.14 percent yields a risk-adjusted return of 12.82 percent. OBG
then applies an adjustment to recognize the financial risk differences of AEP-.7hio to the
utility and non-utility coznparison groups. FinalIy, to determine the level at which
earniizgs are "significantly excessive," OEG suggests an adder of the 200 basis points to
encourage investments (OEG Ex. 4 at 7-9). OEG argues that the use of statistical.
confidence ranges as proposed by AEP-Ohio would severely li7nit any finding of
excessive earnings as a two-tailed 95 percent confidence interval would mean that only
2.5 percent of all observations of alI the sample company groups would be deemed to
have excessive earnings. Further, OEG argues that as a statistical analysis the .AHI'-Ohio-
proposed method elimina.tes most, if not all, of the Commission's flexibility to adjust to
econom.ic circumstances and determine whether the utility company's earnings are
sigrdficantly excessive (OEG Ex. 4 at 9-10).

A.PP C3hzo contends that OEG's SEET method fails to comply with the statutory
requirements for the SEET, fails to control for finarteial risk of the comparable sample
groups, fails to account for business risk and wzIl, like the process proposed by OCC,

40 OEG would e.liuE anate crne company with a significant negative return on eqnfty for 200'7.
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produce the saine comparable non-utility and utflity group for each of the Ohio electric
utilities (Cos. Ex. 5-A at $-9).

The Commercial Group asserts that AEP-Ohio's proposed SEET methodology wilI
produce volatile ea.m,ed return on equity thresholds and, therefore, does not meet the
primary objective of an ESP' which is to stabilize rates and support the economic
development of the state, Further, AEP-Ohio's SEET method, according to the
Commercial Group, fails to compose a comparabie proxy group with business risk simitar
to CSP and UP, including unregulated nuclear subsidiaries and deregtzlated generation
subsidiaries. Thus, Commercial Group recommiends a comparable group consist of
publicly traded regulated utility companies as determined by the Edison Electric I:nstitute
(EE^. Commercial Group witness Gorman notes that using EEI's designated group of
regulated entities and Value Lines earned return on coanmon equity shows that the
regulated companies had an average return on equity of approximately 9 pea°cer ►t for the
period 2005 through 2M. Witness Gorman contends that over the period 2005 through
200$ and projected over the next 3 to 5 years, approximately 85 percent of the earned
return on equity observations for the designated regulated electric utility comparnie.s wil.l
be at 12.5 percent return on equity or Iess, Therefore, Corrunercial Group recommends
that the SEET test be based on the Corrunission-approved return on equity plus a spread
of 200 basis points, Commercia3. Group witness Gorman aeasons that the average risk,
extreme risk and beta spread over AEIP-(Jhio s proxy group suggest that a 2 percent/200
basis points is a conservative determination of the excesaive earnings threshold
(Commercial Group Ex.1 at 3,12-17),

AEP-0hio argues that the Com.mercial Group's proposed SEET fails to develop a
comparable group as required by the SEET and ignores the fact that the rate of return is a
forward-looking analysis and the SEET is retrospective. Thus, AEP-Ohio concludes that
this method does not address the measurement of financial and business risk (Cos. Ex.
5-A at 9-10).

OCC oppoaes the exclusion of accounting earnings for fuel adjustment clause
deferrals and the deductior► of revenues associated with,C?SS, as CISS are not one-time
write-offs or non-recurring items (Or-C Ex. 2 at 21), C7CC rontends tha:t revenues
associated with the deferrals are reported during the same period with the Companies
fuel-related expenses and to eliriun.ate the deferrals, as AEP-QIvo proposes, would reduce
the revenues for the period without deducting for the underlying expense (C3CC Reply Br;
69-70). Sirnilarly, Kroger proposes that AEP'-C)hio credit the fuel adjtastment clause for the
margin generated by OSS and notes that AEP Corporatiori s West Virginia and Virginia
electric distribution subsidiaries currently do so despite AEP-Ohio's assertion that such is
in violation of federal law (Kroger Ex.1 at 9).
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Staff advocates a single SEET methodology for all electric distribution utilities as to
the selection of comparable firms and, further, proposes a workshop or technical
conference to develop the process to determine the "comparable group earnirt,gs" for the
SEE`I', Staff witness Cahaan reasons that the SEET proposed by AEP-Ohio as a technical,
statistical analysis, if incorrectly formulated shifts the burden of proof from the company
to the other parties. Staff also coritends that the Com,p+anies SEET proposal is based upon
a definition of significance which would create internal incoxasistencies if applied to the
statute. Further, Staff believes the "zone of reasonable" earnings can be framed by a
return on equity with an adder in the range of 200 to 400 basis points. Further, Staff
recognizes that if, as AEP-Ohio suggests, revenues from 055 are excluded from SEET,
other ad,justments would be required. Staff believes it would be unreasonable to
predetermine those other adjustenents as this time. Thus, Staff proposes that this
proceeding determine the method of establishing the comparable group and specify the
basis points that witi be used to deteranine "significantly excessive eaz•nittgs." Staff ciaims
that uazder its proposed process, at the end of the year, the ROE of the comparable group
could be compared to the electric utility's 10-K or FERC-1 and, ff the electric utility's ROE
is less than that of the sum, of the comparable grcrup's ROE plus the adder, it will be
presumed that the electric utility's eamiaigs were not significantly exeessive. Further,
Staff asserts that any paxty that wishes to challenge the presumption would be required to
demonstrate otherwise. If, however, the electric utility's earned ROE is greater than the
average of the comparable group plus the adder, the electric utility would be required to
dernonstrate that its earnings are not aiguificantly excessive (Staff Ex. 10 at 8,16,19, 21-24,
26^27, Staff Br. at 27),

OCEA, <aMA, and the Commercial Group recommend that the comparable finn
process for the SEET be determined, as Staff proposes, as part of a workshop (OCEA Br. at
110; OMA Br: at 13; Commercial Group Br. at 9).

The Comsrtission believes that the determination of the appropriate methodology
for the SEET is extremely iznpoxtant. As evidenced by the extensive testimony in this case
concern.ing the test, there are many different views concerriizi.g what is intended by the
statute and what methodology should be utilized. However, as pointed out by several
parties, whatever the uItimate determination of what the methodology should be for the
test, the test itself will not be actuaily applied until 2010 and, as proposed by the
Companies, will not comm.ence until August 2010, aftex° Compustat information is made
publicly available (Cos. >;x. 5 at 11-12), Therefore, consistent with our opinion and order
issued in the FirstEnergy ESP Case,41 the Commission agrees with Staff that it would be
wise to examine the methodology for the excessive earnings test set forth in the statute
within the framework of a workshop. This is consistent with the Commission's findin.g
that the goal of the workshop wi11 be for Staff to develop a corrxmon methodology for the

41 In re Ohio Edison Company, 79ie Clevelsnd Edectric 7Tlumitutting Campany; and the Toledo Erdfsan Cmqany,
Case No. 08-935-EL-5SO, Opinion and Order (December 19r 2008).
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excessive eam'sngs test that should be adopted for a11 of the electric utilities and then for
Staff to report back to the Cornpn#ssioat on its findings. Despite AEP-Ohio's assertions that
FirstEnergy's ESP is no longer applicable since the FirstEnergy companies rejected the
modified FSP, the Commission finds that a cornmon methodology for sigruficantly
excessive earnings continues to be appropriate given that other ESP applications are
currently pending and, even under AEP-Ohio's ESP application, the SEB7.: infornnation is
not available until th.e July of the following year. Accordingly, the Comtnission finds that
Staff should convene a workshop consistent with this deterrrtination. However,
notwithstandinf; the Cornzezission's conclusion that a workshop process is the method by
which the SEE;'T' will be developed, we recognize that AEP-Ohio must evaluate and
deterrnine whether to accept the ESP as modified herein or reject the modified ESP and,
therefore, require clarification of our decision as to OfiS and deferrals (Cos. Reply Br. at
134). We find that a determination of the Companies` earnings as "significantly
excessive" in accordance with Seefion 4928.143(F), Revised Code, necessarily exeludes
CaSS and deferrals, as well as the related expenses associated with the deferrals, consistent
with our decisian regarding an offset to fuel costs for any a6S m.argum in Section III.A.1.b
of this order. The Commission believes that deferrals should not have an impact on the
SEET until the revenues associated with deferrals are receia=ed. Further, although we
conclude that it is appropriate to exclude off-system sales from the SEET ealculation, we
do not wish to discourage the efficient use of OP's generation facilities and, to the extent
that the Con.tparnies' eamings result from wholesale sources, they should not be
considered in the SEET calcul:ation.

VIIT. MRO V. ESP

The Cornpanies argue that "jt)he pu.blic interest is served if the ESP is more
favorable in the aggregate than the expected results of an MR[?' (Cos. Br. at 15). The
Companies' further argue that the state poLicy set forth in Section 4928.02(A), Revised
Code, is satisfied if the price for electric service, as part of the ESP as a whole, is more
favorable than the expected results of an MRt7 (Id.). The Companies aver that not only is
the SSO proposed under the ESP more attractive than the SSC? resulting froman MRO,
other non-SSO factors exist adding to the favorability of the ESP over the MRO (Cos, Ex.
2-A at 4, 8; Cos. Ex. 3 at 14-19). Speci:fically, AEP calculated the market price competitive
benchmark for the expected cost of electricity supply for retail electric gen;eration SSO
customers in the Companies' service territories for the next thx•ee years as $88.15 per
MWH for CSP and $85.32 per MWH for OP for ful.l requirements service (Cos. Ex. 2 A at
5). These competitive benchmark prices were caku.lafied by ACP using market data from
the first five days of each of the first three quarters of 2OW, and averaging the data (Id, at
15).

AEI'-t3hio witness Baker then compared the ESP-based SSO with the MRC3-based
S50, analyzing the following components: jnarket prices for 2009 through 2011; the
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phase-in of the MRO over a period of tim.e pursuant to Section 4928.142, Revised Code, at
10 percent, 20 percent, and 30 pexcent, the full requirements pricing components of the
states of Delaware and Maryland; i'JM costs; incremental envirormwntaJ costs, POLR
costs, and other non-market portions of an MRO-based SSSCI (Cos, Ex. 2-A at 3-17). AEP-
Ohio witness Baker also considered non-SSO costs in the comparison, such as the
distribution-related costs of $150 rzullion for CSP and $133 zrdllion for OP (Id. at 16-17).
AEP-Ohio concIuded that the cost of the ESP is $1.2 billion and the cost of the MRO is $1.5
billion for CSP, while the cost of the ESP is $1.4 billion and the cost of the NIRO is $1,7
billion for OP (Cos. Ex, 2-B, Revised Exhibit jC&2). Therefore, AEP-Ohi.o states that the
ESP for the Companies in the aggregate and for each individual company is dear2y mrsze
favorable for custorners, and would result in a net benefit to the customerx under the ESP
as compared to the MRO of $ 292 m.iJ]ion for CSI' and $262 million for OP (Id.; Cos. Br. at
135).

The Companies state i-hat, in addition to the generation component, the ESP has
other elements that, wl-ten taken in the aggregate, make the ESP considerably more
favorable to customers than an MRO aIternative (Cos. Ex. 2-A at 17-18). AEP-Ohio
explains that the benefits in the ESP that are not available in an MRO, inciude: a
shareholder-funded commitment focused on economic development and low-income
customer assistance programs; price certainty and stability for generation service for a
specified three-year period; and gridSMART and enhanced distribution reliability
initiatives (Cos. Ex. 2-A at 17-18; Cos, Ex. 3 at 16,-18, Cos. Br. at 133-137).

The Companies contend that once the Commission deternvnes that the ESP is more
favorable in the aggregate, then the Commission is required to approve the FSP. If the
Commission determines that the ESP is not nlore favorable in the aggregate, then the
Commission rnay modify the FSP to make it more favorable or it may disapprove the ESP
application.

Staff states that, as a general principle, Staff believes that the Companies' proposed
ESP is more favorable than what would be expected under an MRO (Staff $r, at 2).
However, Sta#f explains that modifications to the proposed ESP are necessary to make the
ESP reasonable (Id.). With Staff's proposed adjustments to the ESP rates, Staff witness
Hess testiEied that the ConApa.nies' proposed ESP "results in very reasa7na'ble xafieS" (Staff
Ex, 1 at 10). Furthermore, Staff witness Hess demonstrated, utiliz9rng Staff witness
Johnson's estimated market rates, that the ESP is more favorable in the aggregate as
compared to the expected results of an MRO (Sietff Fx, 1-A, Revised Exhibit J&I-Z-1; Staff
Br. at 26).

Several intervenors are critical of various components of AII'-Oh.io's proposed ESP
and thus conclude that the E'SP, as proposed, is not more favorable in the aggregate and
should be rejected or substantially modified, or that AEP-Ohio has failed to ar+.eet its
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burden of proof under the statute tfiat the proposed ESI', in the aggregate, is more
favorable than an M.R:O (OPAE Br, at 3, 22-23; OMA Br. at 3; Kroger Br, at 4; t7lZA Br. at
11; Commercial Group Br, at 2-3; OEG Br, at 2-3; Constetlation Br. at 16-1$). More
specifically, OHA contends that the Commission must take into account alI terrns and
conditions of the proposed ESt', not just pricing (OHA i,r. at 8-9). OHA further explaans
that the Commission must weigh the totality of the circumstances presecxted in the
proposed ESP with the totality of the expected results of an MRO (Id. at 9). OHA also
states that the proposed ESP fails to mitigate the hamn.fuI effects of new regulatory assets,
proposed deferrals, and rate increases on hospitals and, therefore, the ESP does not
provide benefits that make it more favorable than a simple MRO (Id. at 11). IEU asserts
that both the Companies' and StafYs comparison of the ESP to an MRO are flawed
because the comparisorts fail to reflect the projected costs of deferrals, assume the
maxi:mum blending percentages allowed under 4928.142, Revised Code, and fail to
demonstrate the incremental effects of the maximum blending percentages on the FAC
costs (IEU Br. at 33, citing Cos. Ex, 2-A, Staff Bx;1, Exhibit JEH-1, Tr. Vol. 7CT at 7$ $2, and
'I'r. Vol. X1I1 at 87-88).

OCEA disputes the Companies' comparison of the ESP to the MRO, stating that the
Companies have overstated the competitive benchmark prices (OCC Ex. 10 at 15; OCEA
Br. at 19-24), Based on data from the fourth quarter 2008, and taking in consideration
ad;ustments for load shaping and distribution Iosses, OCC calculates that the updated
competitive benchmark prices should be $73.94 for CSP and $71.07 for OP (OCC Ex. 10 at
15-24). OCEA also questioned otller underlying components of AEP witness Baker's
comparison of the MRO to the ESP regarding the proposed ESP, as well as the exclusion
of certain costs in the MRO ca]calation (Id. at 3740). Nonetheless, OCF-A ultimately
concludes that AEP's 1F.5P, if appropriately modified, is more favorable than an MRO
(OCEA Br. at 19-24; OCC Ex. 10 at 39). Constellation also submits that the forward
market prices for energy have fallen significantly since the C.ompanies' fileci their
application and submitted their suppazting testimony (Constellation Ex. 2 at 16).

Contrary to the position taken by Constellation and OCEA,42 AEP-Ohio contends
that the market price analysis supplied in support of the ESP does not need to be updated
in order for the Comrrussion to determine whether the ESP is more favorable that the
expected result of the MRO. Furthermore, AEP-Ohio responds that the appropriate
rnethod is to look over a longer period of ti.me, and not just focus on the recent decline in
forward market prices. (Cos. Reply Br. at I30-131).

Contrary to arguments raised by various intervenors, AEP-Ohio avers that the
legal standard to approve the ESP is not whether the Commission can make the ESP even
more favorable, whethcr the rates are just and reasonable, whether the costs are pr ►xdentiy

42 Constellatlon Br. at 17; OCEA tir. at19-2&.
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incurred, whether the plan provisions are cost-based, or whether each provision of the
plan is more favorable fhan an MRO (Cos. Reply 13r. at 1-6). The Companies contend that
the Comzziission only has authority to modify a proposed 'ESP if the Comntission
determines that the ESP is not more favorable than the expected results of an MRO (Id. at
4). As some intervenors have reco,gni7,ed,O the Commission does not agree that our
authority to make modifications is Iimi.ted to an after-the-fact determination of whether
the proposed E.^'T'i is more favorable in the aggregate, Rather, the Commission finds that
our statutory aut.hority includes the authority to make modifications supported by the
evidence in the record in this case. Based upon our opinion and order and using Staff
witness Hess' methodology of the quantification of the ESP v. MRO comparison, as
modified herein, we believe that the cost of the FkSP is 'S673 million for CSP and $747
miliinn for E7P, and the cost of the MRO is $1.3 biliion for CSP and $1.5 billion for C1I'.

Accordingly, upon consideration of the application in this case and the provisicrns
of Section 4928.143(C)(1), Revised Code, the Commission finds that the ESP, including its
pricing and all other temis and conditions, including deferrals and future recovery of
deferrals, as modified by this order, is more favorable u1 the aggregate as compared to the
expected results that would otherwise apply under Section 4928.142, Revised Code.

IX. CONCLUSION

The Corn.mission believes that it is essential that the plan we approve be cme that
provides rate stability for the Companies, provides future revenue certautty for the
Companies, and affords rate predictability for the customers. Upon consideration of the
application in t1-is case and the provisions of Section 4928.143(C)(1), Revised Code, the
Cornmission finds that the ESI?, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, as modified by this order, is more
favorable in the aggregate as compared to the expected results that wo-uId otherwise
apply under Section 4928.142, Revised Code. Therefore, the Conunissioxt finds that the
proposed three-year ESP should be approved with the modifications set forth in this
order. To the extent that intervenors have proposed modifications to the Coznpani.es' ESP
that have not been addressed by this opinion and order, the ComTnission concludes that
t3ie reque,sts for such modifications are denied.

Furthermore, the Commission finds that the C;ompanies' should file revised tarfffs
consistent with this order, to be effective with bills rendered January 1, 20(?I. In light of
the timing of the effective date of the tariffs, the Commission finds that the revised tariffs
shall be approved upon filixig> effective January 1, 2009, as set forth herein, and contingent
upon final review by the Commission.

43 OEG i3r, at 3.
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FINDINGS OP FACI ANt? CO.NCL.USIONS OF LAW:

(1) CSP and OP are public utilities as defmed in Section 4905.02,
Revised Code, and, as such, the cosnpanies are subject to the
jurisdiction of this Coixuz ►iwicm.

(2) On July 31, 2008, CSP aaid OP filed applications for an SSO in
accordance with Section 4928.141, Revised Code.

(3) On August 19, 2008, a technical conference was held regarding
AEP-Ohio's applications and on November 10, 2008, a
prehearing conferexue was held in these matters.

(4) On September 19, 2008, and October 29, 2008, intervention was
granted to: OEG; OCC; Kroger; OEC; IEU-f3hio; OPAE; APAC,
OHA; Constellation; Dominion; NRDC; Sierra; NEMA;
Integrys; Direct Energy; OMA; OFBF; Wind Energy;
OA>BO/OSBAJBASA; Chmet; Consumer Powerline; Morgan
Stanley Capital Group Inc.; Cc+mmercial. Group; EnerNoc, Inc.;
and AICUO.

(5) The hearing in these proceedings commenced on
November 17, 2008, and conduded crn December 10, 2008.
Eleven witnesses testified on behalf of AEP-0tiica, 22 w-itnesses
testified on behalf qf various intervenors, and 10 witnesses
testified on behalf of the Comanission Staff,

(6) Five local hearfaxgs were held in these matters at which a total
of 124 witnesses testified.

(7) Briefs and reply briefs were filed on December 30, 2008, and
January 14,2009, respectively.

(8) AEP-Ohio`s applications were fiYed pursuant to Section
4928.143, Revised Code, which authorizes the electric utilities
to file an ESP as their 5SO.

(9) The proposed ESP, as modified by this opinion and order,
including its pricing and all other terms and conditions,
including deferrals and fufiure recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised
Code.

.73,.
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QRDER:

It is, therefore,

-74-

ORDERED, That the Companies' application for approval of an ESP, pzr.rsnant to
Sections 4928.141 and 492$;143, Revised Code, be rnodified and approved, to the extent
set forth herein. It is, further,

ORDERED, That the Companies file tteir revised tariffs consistent with this
opinion and order and that the revised tariffs be approved effective January 1, 2009, on a
bills-rendered basis, contingent upon final review and approval by the Commission.. It is
furtlter,

ORDERED, That each company is authorized to file in final form four complete,
printed copies of its tariffs consistent with this opinion and order, and to cancel and
withdraw its superseded tariffs. The Companies shall file one copy in this case docket
and one copy in each Company's TRF docket (or may make such filing eDectronically, as
directed in Case No. 06-900-AU-YVVR). The remaining two copies shall be designated for
distribution to Staff. It is, further,

ORDERED, That the Corr►panies notify all affected customers of the ehanges to the
tariff via bill xnessage or bill insert within 45 days of the effective date of the tariffs. A
copy of tl-ds custorneas notice shall be subrnitted to the Com.m.i.ssion sService Monitoring
and Enforcement Department, Reliability and Service Analysis Division at least 10 days
prior to its distribution to customers. It is, further,
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ORDERED, That a copy of this opinion and order be served on alI parties of xeceTcL

THE I'[JBLIG LITMS COIvIhI!%ION OF OHIO

Alan R; Scltlibel, Ck6dtTTYtaY1

f-' ----- `E=-
Paul A. Centolella

Valerie A. Lerrunie

KWB/ GNS:vrnn/ct

Entered in the Joumal

MAR1a 2009

L2!! 4-a
Rene^ J. jenkins
Secretary

Ronda I-I'.artnta.n Fergus

---e, _ 4 "
Ciiaryl L. Roberto
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BEFORE

THE PUBLIC LI'TILTTIEa CC71'v41v.lISSIC?N OF t7HIC7

In the Matter of the Application of )
Columbus Souithern I-lower Company for )
Approval of its Electric Security Plan; an ) Case No. 08-917-EL-SSG)
Amendment to its Corporate Separation )
Plan; and the Sale or Transfer of Certain }
Generating Assets. )

In the Matter of the Application of )
Ohzo 1'ower Company for Approval of )
its Electric Security Plan; and an ) Case No. C1$-918-EI.$SO
Amendment to its Corporate Separation )
I'2an. }

CONCURRLNG QFRZON C.3F CI-1A1RMAN ALAN R. SCI-iIZIBER

AND CQ^^'l ^k&Z PAUL A. CEhI"fQ!LELtL,A

We agree with the Commission's decision and write this concurring opinion to
express additional rationales supporting the Commission's decision in two areas,

`drig.. _ SMe AR'I' Rider

The Order sets the initial amount to be recovered through the gridStviART rider
based on the availability of federal matching funds for smart grid demorlstrations and
deployments u.nder the American. Recovery and ]iein.vestment Act of 2009. AEP-Ohio
should promptly take the necessary steps to apply for available federal funding.
Additionally, AEP-Ohio should work with staff and the collaborative established under
the Order to refine its Ph.,a..se I plan and initiate deployzrte.n#s in a timely and reasonable
manner.

The foundation of a smart grid is an open-architecture corRmunications system
which, first, provides a conunon platform for implernenting distribution automation,
advanced metering, time-differentiated and dynarnS:c prica.rtg, home area networks, and
other applications and; second, integrates these applications with existing systems to
improve reliability, reduce costs, and enable consumers to better control their electric bills.

These capabilities can provide significant consumer and societal benefits. In the
near term, participating consumers will have new capabilities for managing their energy
usage to take advantage of lower power costs and reduce their electric bills. AEP-Ohio
will be able to provide consumers feedback regarding their electric usage patterns and
improved customer service, And, the combination of distribution automation and
advanced metering should enable AEP-03uo to rapidly locate damaged and degraded

$l.
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distribution equipment, reduce outages, and minimize the duration of any service
interruptions. We expect that consumers will experience a material improvement in
service and rel'zability.

SB 221 made it state policy to encourage time-differentiated pricing,
implementation of advanced metering infrastructure, development of performance
standards and targets for service quality for all consumexs, and implementation of
distributed generation. Section 4928.02 of the Revised Code. The Cotromission`s Order
advances these policies.

AEP-Ohio and its customers are likely to face significant chalienges over the next
decade from rising costs, requirements for improved reiiability, and environmental
constraints, Our Order will enable AEP-Ohio to take a first step in developing a moderri
grid capable of providing affordable, reliable, and environrnentally sustainable electric
service into the future.

P[M Deman.d Resj2onse Progam

First, we wish to emphasize that the Commission supports demand response
initiatives.

Second, it is essential that consumers benefit from demand response in terms of a
reduction in the capacity for which AEP'aC?hic ► customers are responsible. We encourage
AEP-Ohio to work with I"jM, the Commission, an.d. interested stakeholders to ensure that
predictable consumer demand response is recogauzed as a reduction in capacity that it
must carry under PJM market rule$.

Finally, consumers should have the opportunity to see and respond to changes in
the cost of the power that they use. While an ESP may set the overall level of prices,
consumers shoraId have additional opportunities to benefit by reducing consumption
when wholesale power prices are high. We would encourage the companies to work with
staff to develop additional dynamic pricing opfiions for commercial and industrial SSO
castomers who have the interval metering needed to support such rates, Such options
should enabl igible 7 um to tly mana f;e risk and optirnaze their energy usage.

^-1-0' 4 - I

Alan R, Schriber Paul A. Centolella
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BEFORE
Ti:IF PIJ}3L.IC UTILITIES C'O-M'!r4I8STON OF OI:IIO

In the I-latter of the :`Lpplicatfon of )
C'oluntbus Southern Poiver Company and ) Case Na.11-3-I6-EL-45O
Oltio Poxver Conipany for Authority to } Case No. 11-348-EL-SSO
Establish a Standard Service Offer )
Pursuant to § 4928,143, Ohio Rev. Code,
in the Form of an I;dectric Security Plan.

In the Niattet° of the Application of
C`olumbus Southern Pt►wer+Gompany an<I ) Case No. 11-349-EL-A.AM
C?iiio Pocver Company I'or Approval of ) Case No. I1-360-EL-A.=1..I4I
C.ertain Accounting Authority,

O.F#IO POW'ER CO11PANY'8 N-TF`.VIORA1^3Di;M CONTRA
INTERN'FN ORS' APPLICATIONS FOR RLI:IEARiNt;

Steven T. N?otu-se
Matthew J. Sattenvhite
"S'azen Aluui
Ainez,icaii Electric Power Service Cotporatiou
I Riverside Plaza, 29th Floor
C"oliitnbtzs, Ohio 43215
Teieplioue (6I4)71 6-1646
Fax;(6i4)716-2950

, _._ ._-
^.,, , ,. .

Daxiiel R. C'omwqy
Clnisten hi. Moore
Porter Vilrigitt N1otris & >Vtltur LLP
41 S. Hi.6 Street, Sttites 2$00-3200
f'ohiinttus, Ohio 43215
`Telephotze: 014) 227-2770
Fax: (614) 227-2100
Eintail.

On behalf of Ohio Power Company
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be "extreinely beneiicial.." FES's final bid to sqtreeze more value out of the atrction sc}iedtil€ is

tuafottfide.d and raises no new issne for reirearing.

Next, OEG slzggests tlzat the energy anctions sl3ottld be held on a:;eparate rate zone basis,

becaase the "price to beat" fot er;ergyis different ineach rate zone. Otherwise, OEG rn.aintai.ns

that tlte atiction niay result in imreasonably higli energy charges to OP customers. (OEG AFR at

6.) As a related nratter. OEG also reconltnends tltat the Cozrrruission sliould clarify that it will

iiot accept euergy-only auction results if they lead to rate increases for a particular zone. (OEG

AFR at 6,) MP Oluo siibinits that details involving the Cozupetitive Sidding Process related to

the energy airctions need not be deter[nitied at this time and are tklore appropriately diseussect as

part of the an.ctioti stakeholder process that was iecently initilted prtrsitant to the Opittioir aad

Order, wluch vrill lead itp to the Co:npany's CBP filing by tlre end of 2012. Regarding the larger

role of conducting the ettergy auctiorts and whetlier the resiiits sliould be accepted based on their

relatiomlrip to legacy SSO rates. LiEP Oliio disagrees witl.i that condition. It is vety siznilar to

the position nraintained tayOCC in testinzony and argued or brief. which the Coam'rission

sotuidly iejecteti;

[T]ltis Conunissioit twderstands tlhe iinpotlaatce of ciistotners beiarg, able to take
advantage o€niarket-based prices and the benetits of developing a lzealthy
c.onil7etitive €nark.et, tl».ts we reject OCC's arguiueuts, as slowing the ntovei3rent to
contpetitive auctioars `vould ultimately han-ri residentral crtstoruers by preciuding
tliern froni etijoying any benexits froin competitioti.

(Opua.ion and Order at 39.) The Coinxitission and aEP Oliio are fulfilling ttle Gener.al

Assenibly's plan for transitioning to a fttlly coinpetitive SSO envirotuireelt and that patl7 is tiot

corxlitioned on tetnpol•aiy or elYort-terni market restrlts - it is a petinanent goal. The Coinanission

should again reject the position that auctionresulis will only be accepted if they beat a certain

ptice; that approacli does not comstinrte tFUe nzarketpricing.

,53
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B. OCC's argument that R.C. 4928.34 excludes 3'rom rates a7 ►y
carrying charges for environntentat irrvestEnents made dnr int;
the market devcloputent periad of the Companies' previotrs
rate rttruetrrre isbein; raised, for the first time.

OCC failcd to raise thisR.C:,492$,39 argtimeEZtaspart of ii.s assignnient of error regarci^

ing capital c2a•rying c)zargos in OC.`C:'s "Application for RcFtcaring by thr*. Office of the Ohici Con-

sumers` Counsel," which was tiled in the record below on April 17, 2009, 'C13us, the C;onimi,s-

5ion did not hnve an opportunity toaddress the argcnnent OCC also lailed to raise thisargiunent

as partot its "Notice ot'Atapeal by T'he Oftice of tha Ohio Consumers' Cotinse;" that triggered

the C:ouit's jtrrisdic;tion over this appeal on November 5, 2009.

OCC waived this argumcnt by 3tot including it in its application for rehearing and notice

o#'ahpeat. Sec.; rs.^„ (i'zin,sumers' G'ounsel v. 1'uli, Oil. Cf?rrrn?'n, 114 Ohio St, 3d 340, 872N.E.2d

269 (2t)07) ( C}CC Nva'sved ttie issue of test for rcviewing settle;meiit stipulations by iaot including

it in application fi)r rehearir?.g or in notice of appea! from Commission's decision approving

stipulatiofi involving electric <ttility). As a,result of OC:C; raising ihis at'gtament fbr th.e first time,

on bricf, the Court has no j ctrisctiction to xNview this argutn.ent,

C. C1CC's urguenent tlrat tlse Commission violated statutory
prohibitions against retroactive r.otc:making by autt3oa-iziag the
collection of crsrrying charges on ®nv"sroiautentaf investments

made frcrns 2001 through 2048 is a new issue ttiat was not
riised belrtw.

ln its Application for fteiioaring below, OCC raised an argunicnt ar°r, itre capital carrying

cost issue that was liniited in scoputo R,C. 4928.143(F3)(2) and its subsections. The argument

against tl•ie recovery of capital costs appears on pages 37-•39 of OC'C's Application for Rehear-

ing, which was fiIccl on April 17, 2009. OCC's Applieation for Rehcariz3g argument is

st:aightfom<<srtl. It disputes tile Commissioii's authority to grant the Companies recovery of cap-

24
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another er<uriple of'inviting thc Gouil to second-guess the Cotsxnti.ssion's appraisal of tlic

record evuiencc and nzerely reveals that IL;U disagrees witli this aspect of the

C.onlmission's decision.

l?ft()i'(3SI`>.`I(3N OF L,AW Nt:l, 9 (Res onse to iEU Pa oposition of Law i''rro. M

Neitlier R.C. 4928.1.41 nor R.C. 4928.143 prevent the Public Utilities
Commission of (7hio frocn approving rates for an Electric Security Plan
lYlerely bee,i;tl%e the Electric Distribution Utility inYolYed ba5 eXeTeisea its
statutory ►•ights to pursuerehearing aitd appeal.

1EU argucsthat during tfte statkl,ory rehearing and appeal process the Companies

could uot resetve the right to withdraw their E.SI' applicstions tmdcr R.C.

4928.1 43((_')(2)('a) where ttte Commission hasapprovetl rtrtes under a mz7clitied FSf'.

(1L;C1 E3rief at 12-15.) Thc rigl3t to witht);i•aw from FSP nlociiiicatioirs not cottsetZted to by

the tttility mai;cs seitse given th;aC the FS-PunderR.C.>. 4928.143 is a valaMary :liing ancl a

ttility could instead choose to establish its SSO by filing a?viarket Ra.tc C5f"fer under R.C,

4928.142, T}"6t complains that the C,oinpzttries could not sitnultaneoasly reserve tize right

to witl3draw atzd collect the rtew rates authorized ttncter the mo<tified ESP diu'ing the

stattuory rehearing and appeal process. bt reaching this conelusion,1EL1 relies pt-iistarily

upon R.C. 4928.141, wliich provides that a titility's existing rate plan will stay in place

tut>;il aii SSO is tit-st authorized by the Commission under either R.C. 4928,142 (Itilarket

Rate 09'f`er) or R.C. 4()28,143 (Electric Security I'lan). II:U's argutrtents are inisl;uided

aaui shottld be rejected. Ttleriglit to withdraw an ESP application ttttder R.C. 4928,143

(C) (2) conttibXsno tin7erestrictiun. iknd it is ouly logical that an al'Eectcd utility wotxld

want: to wait ^`until the dust settles" throttt;l7 the rehearing and appeal process, which

cottld result in further changes to the ESP, before permanently deciding rsbt to withth-aw.
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3anine 1... Migde,z-Ostande.r
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Maureetz R. Grady, {'Uunse; of Record
"I'c1-ry L. Etter
Richa!-d C. Reese
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Columbus, Oftio 43215-3455

SamtielC. Raridaz2o
l..isa C,. McAlister
7osept^ M. Clark
McNees Wallace & Nuriclc LLC
21 Gast State Street, 17"' Floor
C,`olwintsus, Ohio 32115

Ttic(uird Cordray
At.torney (icneral of Ohio
L)uane W. I.uc.key
C'tzicf, PuaTic Utilities Section
Werner L. Margard III
7:'hqnitts G, Linc;grcn
Jolui 11. Jones
Assistant Attat,neys Gene.ral
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Columbus, Ohio 432^1 5-3793
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