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INTRODUCTION

Appellee, City of Cincinnati (“City”), turned over the operation of its seven golf
courses to a professional golf course management centractor. Tax Commissioner’s
Hearing Exhibit (“Ex.”) B, at 310. The contractor, Cincinnati Golf Management, Inc.
(“Golf Management”), is a private, for-profit entity with a profit motive. BTA Hearing
Transcript (“Hr. Tr.”) at 211-12.

In light of this relationship, Paul Macke, appellant, a local golf course owner, filed
a complaint against the continuing exemption of the City’s golf courses pursuant to R.C.
§ 5715.27. See, e.g. Stétutory Transcript for Case No. 2011-143 at 12. Mr. Macke’s
complaint gave rise to the final determination made by appellant, Joseph W. Testa, Tax
Commissioner of Ohio (“Commissioner”), in this matter. In his reasoned determination,
the Commissioner appropriately found that the golf courses are not used exclusively for
a public purpose that would qualify for exemption under the requirement for exclusive
public use and public purpose of R.C. § 5709.08.

The Ohio Board of Tax Appeals (“Board”) improperly reversed the
Commissioner’s final determination, concluding that the City’s golf courses were entitled
to a “public use” exemption under R.C. § 5709.08. In reaching its decision, the Board
erred on multiple grounds.

This Court has already recognized, in a separate appeal, the clear separation
between Golf Management and the City. Golf Management is an independent
contractor, and not an agent of the City, and therefore is not entitled to claim the City’s
exemption for purposes of sales/use tax. See Cincinnati Golf Mgmt., Inc. v. Testa, 132

Ohio St.3d 299, 2012-Ohio-2846, 1|91 24-29. The City’s real property exemption



application in this case fares no better than its contractor’s previous bid for sales/use tax
exemption. |

To obtain exemption under R.C. § 5709.08, (1)the property must be public,
“property, (2) it must be used for a public purpose, and (3) the use must be exclusively -
for a public purpose. City of Parma Heights v. Wilkins, 105 Ohio St.3d 463, 2005-Ohf0-
2818, 9 11 (quoting Columbus City Sch. Dist. Bd. of Educ. v. Zaino, 90 Ohio St.3d 496,
497 (2001)); Cleveland v. Perk, 29 Ohio St.2d 161, 163 n.2 (1972).

Under well-settled law, the City’s choice to turn over operations to a for-profit
entity eliminates the possibility of public purpose exemption. In Parma Heights, this
Court explained, “When . . . private enterprise is given the opportunity to occupy public
property in part and make a profit, even though in doing so it serves not only-the public,
but the public interest and a public purpose,’ the property no longer meets the R.C.
5709.08 requirement that the property be ‘used exclusively for a public purpose.” 2005-
Ohio-2818, § 12 (quoting Perk, 29 Ohio St.2d at 166). That exact situation is what
exists in the case at hand, wherein a private, for-profit enterprise is making a profit
utilizing public property.

The City’s aim in ceding management and operation of the golf courses to Golf
Management Wés “to establish and exceed the goals of operating a profitable, private-
public partnership business.” Hr. Tr. at 71, 74, 111; Ex. B, at 310; Ex. D, at 459; see
also, e.g., Hr. Tr. at 111 (placing “ongoing emphasis on . . . a ‘revenue culture’ that
breeds success”). And, it has done so. The private-public partnership has been highly

profitable for Golf Management and the City.



Golf Management has profited handsomely from its “public-private partnership
business” with the City — to the tune of millions of dollars. See detail infra. - To the
extent that the BTA found that this income was “incidental,” was quite simply erroneous. -
Indeed, profitability was the City’s intent when it consciously chose to privatize operation
of its golf courses. See Hr. Tr. at 54-55, 140; Ex. A, at 11 (the City had “the goal to
maximize cash flows so we could get back to the reinvestment for our golf courses.”)
The City profited by obtaining cheaper and easier operation at the golf courses and
greater revenue, by allowing a for-profit company to run them. /d. But the decision to
privatize golf operations has consequences. In doing so, the City abandoned any claim
to an “exclusive” public purpose on the property. Instead, there is a private business
operating the property for profit. This operation negates the possibility — indeed, the
very purpose — of real property tax exemption.

Furthermore, and independently, the City's use of the property to produce
income (as a revenue-generating asset) through its “public-private partnership
business” is itself not a public use of the property. As this Court explained, “When a city
undertakes an enterprise which is proprietary in its nature, and thereby enters into
competition with similar enterprisés privately operated, its real estate used in such
enterprise is not exempt from taxation.”  City of Cleveland v. Bd. of Tax Apps., 153 Ohio
St. 97, 111 (1950), overruled on other grounds, Denison Univ. v. Bd. of Tax Apps., 2
Ohio St.2d 17 (1965). Though there may be a public purpose in such proprietary
arrangements, a “public-private partnership business” will not qualify as an “exclusive’

public use. Perk, 29 Ohio St.2d at 166; Parma Heights, 2005-Ohio-2818, [ 12.



Indeed, the City aimed to put its golf courses in competition with local courses.
In addition to turn-key operation of the courses, the City’s agreement also required Golf
Management.to create and implement annual marketing and business plans.” Hr. Tr. at
59-63; Ex. D, at 610-14. Golf Management monitored the performance of roughly 100
golf courses within a 25-mile radius of Cincinnati-and also analyzed overall golf revenue
trend data in the area. Hr. Tr. at 102-03, 174-75; see Ex. H; Ex. G, at 754-57. Its
marketing plans laid out aggressive marketing and growth strategies, and identified and
assessed the impact of other area golf courses. Hr. Tr. at 102-05; 108-13; see Ex. M, at
1262-69 (marketing plan). Golf Management's annual plans include strategies
developed for “how to deal with the competition,” including adjusting the cost of greens
fees and other prices at the City’s courses, based upon the competition. Hr. Tr. at 105-
12. Golf Management “engageld] in aggressive guerrilla marketing efforts” for the City’s
courses, in order to “effectively combat competitive offers.” Ex. M, at 1265; see also Hr.
Tr. at 107-08 (discussing need for “attracting] a sufficient and appropriate customer
base,” lest those customers “take their business to other facilities”).

In light of these facts, and facing a competitive disadvantage Mr. Macke filed his
complaint against the continuing exemption of the City’'s golf courses. Mr. Macke
explained that he doesn’t mind competing against City courses, but “it's not on a level
playing field.” Hr. Tr. at 227. Before the Board, Mr. Macke explained that the City’s
competitive advantage drove one of his courses out of business. Hr. Tr. at 227-28.
And, in fact, as of the date of this filing, Mr. Macke’s golf course, Hillview, has closed.

Mr. Macke’s concerns reflect the very basis for this Court’'s demand that statutes

granting tax exemptions be strictly construed. As this Court has repeatedly explained,



tax exemption statutes must be strictly construed against the exemption because they
are “in derogation of equal rights.” Anderson/Maltbie P'ship, 127 Ohio St.3d 178, 2010-
- Ohio-4904, | 16; Westinghouse Elec. Corp. v. Lindley, 58 Ohio St.2d 137 (1979), Ares,
Inc. v. Limbach, 51 Ohio St.3d 102, 104 (1990). The reason is that the exemption of
one property burdens other taxpayers with the need to raise additional tax revenue, and
the tax burden should only be shifted when the “present benefit to the general public” is
“sufficient to justify the loss of tax revenue.” See White Cross Hospital Ass’n v. Bd. of
Tax Apps., 38 Ohio St.2d 199, 201 (1974; State Teachers Ret. Bd. v. Kinney, 68 Ohio
St.2d 195, 196 (1981). On the other hand, when, as here, the property is used for
private” pecuniary gain, there is no present benefit to the general public that justifies
shifting the tax burden to other taxpayers. This Court cannot allow a public body to act -
as a “commercial landiord,” and wield the exemption as “a competitive advantage” over
the nonexempt. Columbus City Sch. Dist. Bd. of Educ. v. Testa, 2011-Ohio-5534, 130
Ohio St.3d 344, { 33.

For those reasons, this Court must reverse the Board’s decision. The for-profit
operation of these golf courses defeats any claim to public purpose or public use, as
mandated by Statute in order to obtain tax exemption, and the exemption must be
denied.

STATEMENT OF THE CASE AND FACTS

Golf Management is a subsidiary of Billy Casper Golf Management, Inc., and was
incorporated to operate seven golf courses owned by the City. Hr. Tr. at 211-13. Like
its corporate parent, Golf Management is a for-profit entity incorporated in Virginia. Hr.

Tr. at 211-12. Golf Management exists specifically to operate and manage golf



courses, whether for individual, corporate, or public entities. Hr. Tr. at 192-93. In all,
Golf Management operates about 150 golf courses — about 30-40 percent of which are

- publicly-owned. Hr. Tr.at 193." . -

Just as it “typically” does for golf courses that it manages — whether public or -

private — Golf Management entered into a manage.ment agreement with the City to -
manage the City’s golf courses. Hr. Tr. at 221-22; see Ex. D. When Golf Management
assumed control over the management of the City’s golf courses, “solid operational and
expense management practices were already in place, so the main focus of
improvement [for the golf courses] was the area of marketing, revenue generation, and
staff training.” Hr. Tr. at 74; Ex. D, at 459. Indeed, Golf Management and the City
agreed that they needed to “transition] ] to be more revenue-focused with emphasis on.
understanding [its] guests in order to make smart promotional decisions.” /d.
Accordingly, the City engaged Golf Management as an “expert” in golf management
services, with the intent “to establish and exceed the goals of operating a profitable,
private-public partnership business.” Hr. Tr. at 71, 111.

Under its contract with the City, Golf Management provides full-service
management services regarding the City’s golf courses, including creating the
marketing and business plans for the courses, as well as hiring, paying, and managing
all golf course employees. Hr. Tr. at 59-63; Ex. D, at 610-14. Golf Management has
“exclusive responsibility and control over all areas and structures within the boundaries
of the golf premises.” Ex. D, at 809. It supervises all golf course facility operations and

is responsible for the maintenance of all facilities and grounds. Ex. D, at 609-10.



Additionally, Golf Management carries liability insurance and indemnifies the City for
losses caused by the actions of its employees. Ex. D, at 603.

Pursuant to the management agreement, Golf Management prepares annual
plans that, among things, chart out aggressive marketing and growth strategies for the
golf courses. Hr. Tr. at 108-13; see Ex. M, at 1262-69 (marketing plan). As part of its
marketing plan,‘ Golf Management analyzed the “area competition,” identifying and
assessing the impact of other golf courses in the Cincinnati area on the City’s golf
courses. Id.; see also Hr. Tr. at 102-05 (discussing historical trends regarding golf
courses within the “Cincinnati and tri-state area”). Golf Management also tracked
historical revenue trends for each of the City’s golf courses, so as to understand each
course’s performance relative to “what was going on in the . . . local [golf] market,” and
to understand “what we can expect going forward given the current trends.” Hr. Tr. at
174-76. The Cincinnati area is “a very competitive golf market.” Hr. Tr. at 177. In fact,
the City decided to close one of the golf courses at issue in this appeal (Dunham),
because it “operated at a loss” and was not being used “to the extent that it could
remain profitable.” Hr. Tr. at 22, 171.

Vendors make out all invoices to Golf Management, and Golf Management pays
those invoices directly from its own bank account. Ex. D, at 600-01, 614-15. Golf
Management invests its own funds for capital expenditures in food and beverage
operations. Hr. Tr. at 159. Golf Management neither holds itself out to third parties as
an agent of the City, nor does it enter into contracts on behalf of the City. Indeed, Golf
Management'’s agreement with the City expressly sets forth that Golf Management is an

“independent contractor” — and not an agent of the City. Ex. D, at 605. Additionally, the



~City outsourced all services relating to the golf courses to Golf Management -
~ everything from vehicle maintenance to payroll. The City no longer pays for employee
benefits relating to the golf courses, nor does it pay into the pension fund for golf course
employees. Hr. Tr. at 60.
By contract, in exchange for its management of the golf courses, Golf

Management receives income from numerous sources, including:

(1) an annual management fee of approximately $200,000;"

(2)  $150,000 to $200,000 per year, from Golf Management's generous share
of food and beverage sale revenues at the golf courses;

(3)  $30,000 to $50,000 per year, from Golf Management's further generous
share of merchandise sale revenues at the golf courses;? and

(3)  “incentive” bonuses for reaching certain revenue targets at the golf
courses.
Hr. Tr. at 81, 216-19; Ex. D, at 599, 642, 650; see also Ex. E (sales data). Additionally,
golf professionals (who are employed by Golf Management) individually retain all
revenues from golf lessons that they conduct. Hr. Tr. at 179.

Since 2003, Golf Management has earned a steady stream of revenues, both for

itself and for the City — amounting to aggregate annual gross revenues of approximately

! The original contract between Golf Management and the City contemplated an annual fixed
management fee of $200,000, but the parties later amended the contract that determined the
management fee based upon a “sliding scale.” During the periods at issue, Golf Management
received the following in management fees: $200,000 from 2003-2007; $203,599 from 2008-
2011; and $165,000 since 2012. Hr. Tr. at 81, 216-19; Ex. D, at 599, 642, 650.

2 Originally, Golf Management was slated to retain 83 percent of food and beverage revenues
and 93 percent of merchandise revenues. Later, the parties amended those percentages to 80
percent and 90 percent, respectively. Hr. Tr. at 90; Ex. D at 647.
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$6-7 million from all its golf courses. See Ex. E; e.g., Hr. Tr. at 101. According to
‘witness testimony, -of that annual revenue, “roughly 15 to 20 percent of the overall [golf
course] operation” revenue is passed on to Golf Management. Hr. Tr. at 26,

The Commissioner’s final determination and the Board’s decision

Despite allowing an independent facilities-management contractor to operate a
turnkey golf management service for a profit on its property, the City of Cincinnati
continued to claim real property tax exemption for its golf courses. Final Determination
at 1.

Appellant, Paul Macke, who operates local Cincinnati golf courses, and who paid-
real property tax on all his golf courses, filed a complaint against the continuing
exemption of the City’s golf courses. Mr. Macke has owned multiple golf courses over
the years, some of which reside within a few miles of the City’s golf courses. Hr. Tr. at
230. The Commissioner considered Mr. Macke’s complaint and ultimately determined
that the City was not entitled to exemption for public use purposes. The Commissioner
found that Golf Management’s private operation of the golf courses on the premises
defeated public purpose exemption, pursuant to well-settied Supreme Court case law,
including Parma Heights, following the language enumerated by Statute.

The City appealed to the Board, claiming entitlement to the exemption for public
use codified in R.C. 5709.10. in a Decision and Order dated March 6, 2014, the Board
reversed the Commissioner’s final determinations, concluding that the golf courses were
entitled to exemption under R.C. 5709.08. In so doing, the Board concluded that “the
lack of a lease, and the terms of the management contract, sufficiently distinguish[es]

these matters from Parma Heights.” BTA Decision at 4. Specifically, the Board



- concluded that “[t]he City continues to exercise significant authority over the subject golf

courses.” /d. The Board also concluded that the management contract is “not a -

situation where a private enterprise is occupying publicly-owned property and profiting -

‘thereby; instead, [Golf Management's] labor is largely reaped by the City.” /d. at 5.
Finally, the Board concluded that the City “remains responsible for the payment of all
~real property taxes,” and that “exemption from real property taxes will benefit the City,
not [Golf Management].” /d. at 6.

The Commissioner and Mr. Macke now appeal to this Court.

ARGUMENT

In review of decisions of the Board, this Court determines whether the Board's
decision is reasonable and lawful. Gallenstein v. Testa;, 138 Ohio St.3d 240, 2014-
Ohio-98, 9] 14. A Board decision is unreasonable and unlawful if it is based on incorrect
legal conclusions, and a decision of this nature will be reversed by a reviewing court.
Id.

First Proposition of Law:

Tax exemption statutes must be strictly construed because exemptions are in
derogation of the rights of all other taxpayers. ,

It is well-established that, in Ohio, all property is taxable. R.C. § 5709.01. T’ax
exemptions are a matter of. ltegislative grace that are the exception to this rule. Seven
Hills Schs. v. Kinney, 28 Ohio St.3d 186 (1986).

This Court has repeatedly explained that tax exemption statutes must be strictly
construed because they are “in derogation of equal rights.” Anderson/Maltbie P'ship,
127 Ohio St.3d 178, 2010-Ohio-4904, § 16; Westinghouse Elec. Corp. v. Lindley, 58

Ohio St.2d 137 (1979); Ares, Inc. v. Limbach, 51 Ohio St.3d 102, 104 (1990). This

-10-



principle of strict construction requires the statute’s language be construed against the
 exemption — meaning that the onus is on the taxpayer to show that the language of the -
statute “clearly express[es] the. exemption” in relation to. the facts of the claim. -

Anderson/Maltbie, 2010-Ohio-4904, | 16 (quoting Ares, 51 Ohio §t.3d at 104). Thus, -

“the property owner bears the burden to show that it meets the statutory requirements-for
the tax exemption. R.C. § 5715.271 (placing burden of proof “on the property owner to
show that the property is entitled to exemption”); Anderson/Maltbie, 2010-Ohio-4904,
116. “In all doubtful cases,” the claim must be resolved against the asserted statutory
tax exemption. /d.

This principle is rooted in the very reasons for tax exemption — the exemption of
one property burdens other taxpayers with the need to raise additional tax revenue. See
White Cross Hospital Ass’n v. Bd. of Tax Apps., 38 Ohio St.2d 199, 201 (1974). ltis a
well-settled principle that “[tlhe rationale justifying a tax exemption is that there is a
present benefit to the general public” and that such public benefit is “sufficient to justify
the loss of tax revenue.” Id.; State Teachers Ret. Bd. v. Kinney, 68 Ohio St.2d 195, 196
(1981). The tax burden shifts to other taxpayers because the property at issue is
entitled to be treated differently when used to provide a public good. /d. When, as here,
the property is used for private pecuniary gain, there is no benefit to the general public
that would warrant tax exemption. /d.

Where, as here, a public entity provides property upon which a private business .
may operate for a profit, the Court will not presume that the General Assembly intended
to provide the public entity with “preferred tax status” over taxpaying property owners; to

do so would enable the property owner to act as a “commercial landlord,” and wield the

211 -



exemption as “a competitive advantage” over the nonexempt. Columbus City, 2011-
Ohio-5534 at | 33. " Yet, the City seeks to do just that — operate a “public-private -
partnership business” as a commercial golf course owner, allowing a private contractor
to operate its business on-site, and leverage its property exemption as a competitive
- advantage. See Ex. B, at 310. To do so, the City has employed Golf Management to
operate its golf courses with profit motive, both for itself and for the City. The
competitive advantage has been evidenced and testified to in numerous instances,
including by Appellant, Paul Macke.

The City contends that the exemption does not provide a competitive advantage
over other courses — but, rather, that “losing the tax exemption has actually put the City
at a major competitive disadvantage . . . and has harmed the City’s ability to provide
this public service.” Hr. Tr. at 14. However, in so contending, the City attempts to make
a distinction without a difference. Either way, the City's golf operations have harmed
local taxpaying golf course owners, who do not similarly enjoy the City’s “preferred tax
status.” Indeed, this case was initiated by the complaint of one such taxpayer over the
City’s continued exemption of its property. Appellant, Macke, a local golf course owner,
testified before the Board thaf his family has always competed with the City’s courses,
and the only problem he has with that competition is when “it's not on a level playing
field.” Hr. Tr. at 227. Mr. Macke’s family operates five golf courses — four of which
reside near City golf courses. Hr. Tr. at 229-30.

Mr. Macke explained that the real trouble started when the City hired Golf
Management, who then reduced greens fees at City courses to drive business into the

courses, and, in turn, increase the food and beverage revenues. Hr. Tr, at 231-32. (The
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City keeps all greens fees, while Golf Management retains the vast majority of foed and
; ,beverag;;e gross revenues. Hr. Tr. at 25-27). Mr. Macke explained that the City’s unfair
~ competitive advantage forced his family to close its original golf course, as it could no -
longer be operated profitably:
The City talks about how they are at a corﬁpetitive
disadvantage. |, as an individual owner, pay income taxes,

‘sales taxes, use taxes, property taxes. Every one of my
employees are paid employees.

Being a small business, trying to borrow money, I'm paying a
lot more in interest than the City of Cincinnati or any
government agency. We have — excuse me — competed
against government courses our whole entire career. But
they have finally put me out of business. Sorry.

Our original golf course started when | was four years old

and we can't afford to operate it anymore. It's worth more as
a development than a golf course. And | just want it fair.

Hr. Tr. at 227-28.

As discussed below, the City devised an aggressive plan to maximize profits on
its golf courses and enhance them as “assets.” In carrying out its plan, the City hired a
management company, for profit, to help the City maximize profitability and efficiency.
Golf Management carried out the City’s plan through strategic marketing, threat
identification, and strategic pricing. Ever since Golf Management assumed control of
the City's golf course operations, the City has behaved as a commercial golf course
owner, and its competitive advantage has harmed local golf course owners who did not
enjoy “preferred tax status.” The City's competition even forced at least one owner to

close his golf course.

-13 -



This situation perfectly illustrates the principle that tax exemption is in derogation

of the rights of all other taxpayers. As the Court explained long ago, “The end soughtis

- the public good, and not injustice. The small home-owner, struggling sometimes amidst . - -

adverse surroundings, deserves consideration at our hands. ‘His burden of taxation:is -
~made heavier whenever property of any kind is withdrawn from the field of taxation.”

Benjamin Rose vlnst. v. Myers, 92 Ohio St af 252. Accordingly, the applicability of tax

exemption statutes must be strictly construed against exemption for the City’s golf

courses, and the City bears the heavy burden of proving entitement to exemption.

White Cross, 38 Ohio St.2d at 201. The City simply cannot meet that burden in this
appeal. :

Thus, when evaluating the City’s claim of “public use” exemption, this Court must
strictly construe the statute against exemption. Under that standard, as this Court has
directed, where a public entity enters into competition with the marketplace at large in a
“public-private partnership business” like the one in this case, the public character of
that property is destroyed and the exemption of the property is no longer justified or
allowed. See Cleveland, 153 Ohio St. at 111.

- Second Proposition of Law:

Where a for-profit entity enters into a “public-private partnership,” by operating a for-
profit business on public property, in competition with other private entities in the area,
that property is no longer “used exclusively for a public purpose,” per R.C. 5709.08.

The Board erred in determining that Golf Management’s operation of the City’s
golf courses satisfied the requirement of R.C. § 5709.08 that property must be “used

exclusively for a public purpose” to gain a real property tax exemption. See Final

Determination at 5.
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To qualify for exemption under R.C. § 5709.08, (1) the property must be public
property, (2) it must be used for a public purpose, and (3) the use must be exclusively
for a public purpose. Parma Heights, 2005-Ohio-2818, [ 11. In Parma Heights, the
~Supreme Court affirmed the Board’s conclusion that a city-owned ice rink was not
exclusively devoted to a public purpose and thus did not qualify for exemption. /d. at |
12. Inso doing, the Court cited a number of factors, including that an outside company:
(1) operated the rink for profit, with the intent to increase rink revenues; (2) was
contractually entitled to “use and occupy” the rink, with responsibility for the rink’s
“operation and management”; (3) used its own employees, who would not be treated as
City employees; and (4) leased the rink. /d. Here, however, despite being presented
with a substantially similar relationship as in Parma Heights between a public and
private entity, the Board failed to conclude that the City’s golf courses did not qualify for
exemption under R.C. § 5709.08. In fact, the Board neglected even to discuss how the
golf courses were “used exclusively for a public purpose.”

The Board’s decision to grant exemption to the City runs contrary to well-settled
Supreme Court precedent. See, e.g., Parma Heights, 2005-Ohio-2818, ] 11; Columbus
City, 90 Ohio St.3d at 497; Perk, 29 Ohio St.3d at 163; Cleveland, 153 Ohio St. at 111.
In Parma Heights, the Court explained that when “private enterprise is given the
opportunity to occupy public property in part and make a profit, even though in doing so
it serves not only the public, but the public interest and a public purpose,” that property
is no longer “used exclusively for a public purpose,” as required by R.C. § 5709.08. id.,
at 465-66 (quoting Perk, 29 Ohio St.2d at 166). Moreover, profit-maximization as a

“public-private partnership business” is itself not an exclusive public use. See
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Cleveland, 153 Ohio St. at 111. This is true even if there exists a public purpose in
such an arrangement. See Perk, 29 Ohio St.2d at 166; Parma Heights, 2005-Ohio-
2818,  11-12. As the court has explained, if-a public entity “undertakes an enterprise
which is proprietary in its nature, and thereby enters into competition with similar
enterprises privately operated, its real estate used in such enterprise is not exempt from
taxation.” Cleveland, 153 Ohio St. at 111.

1t is undisputed that Golf Management (along with its corporate parent and
related subsidiaries) is a for-profit entity. Hr. Tr. at 211-12. In turn, the evidence in this
case bears out the Commissioner's finding that the Golf Management operated the
City's golf courses as a for-profit business - a finding with which the Board erroneously
declined to concur.

A. Golf Management operated the City’s golf courses as a for-profit business,
in competition with other local golf courses.

The Board failed even to acknowledge that Golf Management — a private, for-
profit entity — opera‘ted the City's golf courses as a for-profit business, or that those
courses operate in direct competition with other local courses.

1. Golf Management’s operations per its management agreement with
the City

Just as it “typically” does for golf courses that it manages — whether public or
private — Golf Management entered into a management agreement with the City,
whereby Golf Management provided a full range of operational expertise to manage the
City's golf courses. Hr. Tr. at 221-22; see Ex. D. In handing over management control -
over the golf courses, the City tasked Golf Management with focusing primarily upon

“marketing, revenue generation, and staff training,” with the intent “to establish and
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exceed the goals of operating a profitable, private-public partnership business.” Hr. Tr.
at 71, 74, 111; Ex. B, at 310; Ex. D, at 459; see also, e.g., Hr. Tr. at 111 (placing

“ongoing emphasis on . . . a ‘revenue culture’ that breeds success”).

To that end, pursuant to that management agreement, Golf Management not

only conducted the golf courses’ day-to-day operations, but also created annual . -

marketing and business plans. Hr. Tr. at 59-63; Ex. D, at 610-14. Those plans charted
out aggressive marketing and growth strategies for the golf courses. Hr. Tr. at 108-13;
see Ex. M, at 1262-69 (marketing plan). As part of its marketing plans, Golf
Management analyzed the “area competition,” identifying and assessing the impact of .
other Cincinnati-area golf courses on the City’s golf courses. Id.; see also Hr. Tr. at
102-05 (discussing historical trends regarding golf courses within the “Cincinnati and tri-
state area”). Golf Management also tracked historical revenue trends for each of the
City’s golf courses, so aé to understand each course’s performance relative to the local
golf market. Hr. Tr. at 174-76.

Not unlike its engagements with other golf courses (both public and private), Golf
Management operated with the purpose of achieving cost savings and greater revenues
at the golf courses. See Ex. A, at 11. It follows, then, that Golf Management would be
compensated in ways consistent with those goals. Indeed, in exchange for its services,
Golf Management not only received an annual management fee, but also the lion’s
share of revenues from sales of food, beverages, and golf merchandise at the golf.
courses. Hr. Tr. at 81, 216-19; Ex. D, at 599, 642, 650; see also Ex. E (sales data). Golf

Management also was contractually entitled to receive “incentive” bonuses for reaching
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certain revenue targets at the golf courses.’ Id. Also, golf professionals (who are Golf
‘Management employees) individually retain all revenues from golf lessons that they
conduct. Hr. Tr.at 179. = -

In addition to benefiting from the expertise and efficiencies that Golf Management
could bring, the City also enjoyed cost savings in other ways as well. For instance, the
City achieves cost savings because Golf Management's employees are not City
employees, subject to the City's living-wage laws, benefits, and pension. See Final
Determination at 3; Ex. D, at 609-11 (“All personnel shall be employees of Contractor.”).
Golf Management hires, supervises, and pays the golf course employees, provides
human resources services including personnel policy and guidelines, and pays all
wages and payroll taxes. /d. Therefore, it seems incongruous that the City could be
found by the Board to “exercise significant authority over the subject golf courses.” BTA
Decision at 4.

As the Golf Management witness explained at the hearing, Golf Management’s
relationships with private golf course owners are similar to that with the City. Hr. Tr. at
220-23. Both relationships are governed by similar contracts, and both contracts have
“financial” and other “controls” built into them - differentiated solely by the level of
“bureaucracy” associated with a relationship with the City. Hr. Tr. at 220-23. Subject to
that difference, however, the terms of the management agreement demonstrate that
Golf Management and the City enjoy the same relationship as would most any golf

course owner with its management company. Ultimately, the City’s very purpose for

3 As noted during the hearing, Golf Management never actually reached the revenue targets
associated with the “incentive” bonus. Hr. Tr. at 81-82. Nevertheless, that provision remains in
the management agreement, and Golf Management thereby continues to have financial incentive
to reach those revenue targets. See Ex. D, at 599.
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hiring a private management company was to derive greater profit from the golf
operations, which could be reinvested into the property. The City wished to take
operation of the golf courses out of the hands of the government — which the City
-~ viewed as inefficient and unorganized -~ and put it into the hands of a business that
- would run the property eﬁectiVeiy and at a better profit.

What is clear from the fee schedule provided by the City is that Golf Management
keeps fees low in order to maximize rounds played at the golf courses it manages. This
may be long-range counterproductive, however certainly increases the potential for food
and beverage and pro shop revenues, of which Golf Management reaps extensive
revenue. Further, a review of the Hamilton County golf courses that have an 18-hole
layout indicates that on an average rate per course, Hamilton County charges 20%
more for greens fees on the weekdays and 25% more on the weekends than the City of
Cincinnati courses. Both City of Cincinnati and Hamilton County courses are
significantly less than privately owned courses. This is significant in that the purported
public purpose of the courses in question may be being over utilized so as to be
ultimately detrimental to the public property but so as to maximize profits for the private,
for-profit entity managing the course and seeing significant sales revenue from maximal
use of said property.

2. The City’s golf courses directly compete with other local courses.

Also akin to for-profit businesses, Golf Management has operated the golf
courses with an eye for the local competition. Where, as here, a public entity uses

property as part of competition within the marketplace at large, that property’s public
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character is destroyed, and a public purpose exemption is no longer appropriate. See:
Cleveland, 153 Ohio St. at 111.

There are about 100 golf courses within 25 miles of the City’s courses. See Ex.
H. Golf Management tracks the performance of these courses and also analyzes
overall golf revenue trend data in the area. Hr. Tr. at 102-03, 174-75; see Ex. G, at 754-
57. Golf Management's annual plans included a section discussing local competitors
and eXpIaining its strategies for “how to deal with the competition” (including
determining its greens fees and other prices, based upon this informaﬁon). Hr. Tr. at
105-12. 'For example, in its 2006 Annual Plan, Golf Management recognized “many
direct and indirect competitors” and the need to “stay current with their pricing strategies
and market communication vehicles.” Ex. M, at 1264-65. According to that plan, Golf
Management promised to “engage in aggressive guerrilla marketing efforts” to
“effectively combat competitive offers.” Ex. M, at 1265; see also Hr. Tr. at 107-08
(discussing need for “attract[ing] a sufficient and appropriate customer base,” lest those
customers “take their business to other facilities”).

"~ The City cannot deny that it deliberately placed its golf courses into direct
competition with private courses. Indeed, it has acknowledged as much. At hearing,
the City’s witness contended that “losing the tax exemption has actually put the City at a
major competitive disadvantage” relative to other local golf courses. See Hr. Tr. at 14.
Of course, this is a misstatement—the City’s loss of tax exemption is not a competitive
disadvantage (how could it be if the other players in the market have that burden) — it
actually just levels the playing field. In light of such direct competition, that property is

no longer tax-exempt. See Cleveland, 153 Ohio St. at 111.

=20 -



- B. The City’s stated purposes for operating the golf courses do not change
the fa_pt that Golf Management operated them with a private, for-profit
purpose.

~The City claims that its golf courses serve, among other purposes, “to provide -
recreational and cultural activities enhancing- health and weliness” and “to grow the
game of golf.” Hr. Tr. at 21-22. Laudable as those stated purposes may be, they do
nothing to change the fact that the golf courses were not used “exclusively” fbr a public
purpose, as R.C. § 5709.08 requires. Moreover, theses purposes could occur at any
golf course—the City did not explain how these are specifically “public” purposes.

Having failed to recognize this, the Board erred in its decision.

Where a public entity uses its property as would a commercial entity, that -
property is not entitled to exemption, even if such commercial use may promote an
ancillary public purpose. See Benjamin Rose Inst. v. Myers, 92 Ohio St. 252, 264-66
(1915). R.C. § 5709.08(A)(1) requires that “public property [be] used exclusively for a
public purpose.” However, that requirement “does not mean [that the property is
merely] used for a public benefit.” Cleveland, 153 Ohio St. at 107. Indeed, “that some
public purpose may be served is not sufficient to constitute an exclusive public use.” Id.
(emphasis added).

Here, the Board neglected to discuss whether the City could properly identify an
“exclusive” public purpose for its golf courses. Had it done so, however, it would have
concluded that such a public purpose did not exist. For example, the City’s stated
purposes of providing “recreational and cultural activities” and “grow[ing] the game of -

golf” could equally be said if the golf courses were privately-owned, or if they were

targeted for private use. Tellingly, in fact, in the request of proposals containing the
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‘minimum requirements” for the operation of the City’s golf courses, the City did not
require that the Winning contractor identify, perfofrn, or support any: “public purposes.™
Hr. Tr. at 161. Nor did the City's request for proposals ("“RFP”) make any specific

“mention of or:-requirement relating to the City’s purported “clientele” (i.e., children,

elderly, and handicapped individuals). Hr. Tr. at 140-42; Ex. A, at 173-99. Similarly, the

management agreement makes virtually no mention. of “public purposes” that Golf
Management must serve. See Ex. D, at 594-633.

To understand more accurately the City's purpose in engaging Golf
Management, one can glean from the Cincinnati mayor’s charge that “the goal of the
[golf course operations] should be to enhance [that] asset while maximizing cash flow,”
and from the City’s response thereto. See Hr. Tr. at 54; Ex. A, at 11. In response, the
City noted that “it has always been [a goal] to maximize cash flow for projects and
handle them as valuable assets,” and that the City “will utilize this goal in the decision
making process for managed competition [privatization].” /d. As a corollary, the City had
“the goal to maximize cash flows so we could get back to the reinvestment for our golf
courses.” Hr. Tr. at 55, 140. This is borne out by the fact that, notwithstanding the City's
stated public purposes, the City opted to close one of its golf courses, because it
“operated at a loss” and was not being used “to the extent that it could remain

profitable.” Hr. Tr. at 22, 171.

* The request for proposals included a requirement that the winning contractor “maintain” a
preexisting set of “community programs,” e.g., youth golf programs. See Ex. A, at 190.
However, within a 59-page request for proposal, the City devoted less than a single page to
discussing these programs. See generally Ex. A. Similarly, the 40-page management agreement
included minimal discussion of these programs. See generally Ex. D. The furtherance of such
programs is at best minimal and hardly rises to the level of an “exclusive” public purpose under

R.C. § 5709.08.
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Even accepting that it is in the public’'s interest for the City to maximize cash
flows, reinvest in the golf céurses, and thereby improving the golf courses, this Court
has held that such an endeavor cannot constitute a public purpose under R.C. §
5709.08. Where, as here, one operates property commercially, and with a profit motive,
then it is the use of the properfy thaf d‘eterm‘ines ‘exemption, n’o_t fhe Vuserof inéonﬁe
derived from that operation. See Benjamin Rose, 92 Ohio St. at 252 (“lt is the use of
property for purposes other than making money that justifies its exemption from
taxation, and all constitutions and laws on this subject are fairly replete with this spirit
and no other.”). Using property commercially to derive profit is simply not an exempt
use of that property — regardiess of how that profit may be used.

Thus, even had the Board identified one or more public purposes for the City’s
golf course operations, the City’s for-profit use of the golf courses to generate
reinvestment funds renders any public purposes moot. As this Court explained in Perk,
when “private enterprise is given the opportunity o occupy public property in part and
make a profit, even though in so doing it serves not only the public, but the public
interest and a public purpose, such part of the property loses its identity as public
property and its use cannot be said to be exclusively for a public purpose. A private, in
 addition to a public, purpose is then subserved.” Perk, 29 Ohio St2d at 166.
Accordingly, the Board erred by failing to recognize a private purpose that would defeat
an exemption under R.C. § 5709.08.

C. Golf Management is an independent contractor, and not an agent of the
City.

The Board concluded that the City exercises “significant authority” over the golf

courses, and that Golf Management “simply carries out the day-to-day operations of the
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courses according to the [City’'s] direction and control.” Final Determination. at 4-5.
Inéofar as the Board implicitly determined that Golf Management acted merely as an -
agent for the City, and not as an independent contractor, the Board erred.

Here, the City specifically chose Golf Management for its expertise ~and
experience in handling ‘golf ‘course operations. Hr. Tr..at 111. Golf- Management
provides full-service management under its agreement with the City; creates marketing
and business plans for the golf courses; and provides, pays, and manages ali golf
course employees. Ex. D, at 603, 609-33. Golf Management sets the golf courses’
membership dues and green fees, and determines what merchandise will be sold in the
pro shop and the snack bars and obtains it. /d. Vendors make out all invoices to Golf
Management, and Golf Management pays them directly from its own bank accounts. /d.
at 600-01. Furthermore, Golf Management purchases any necessary property, and
takes title to it, in order to carry out its contractual operation of the golf courses. /d. at
606.

Golf Management does not hold itself out to third parties as an agent of the City,
nor does it enter into contracts on the City’s behalf. In fact, the parties’ management
agreement expressly sets forth that Golf Management is an “independent contractor,”
and not an agent of the City:

SECTION 14. INDEPENDENT CONTRACTOR

A. The Contractor shall perform all work and
services described herein as an independent contractor and
not as an officer, agent, servant or employee of the City of
Cincinnati or the Commission. Nothing herein shall be
construed as creating a partnership or joint venture between
the Commission and the Contractor. No person performing
any of the work or services described hereunder shall be
considered an officer, agent, servant or employee of the City
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of Cincinnati or the Commission, nor shall any such person
be entitled to any benefits available or granted to employees
of the City of Cincinnati or the Commission.
B. None of the provisions of this Agreement is
. intended to create, nor shall be deemed or construed to
create, any relationship between the parties other than that
of independent parties contracting with each other hereunder
solely for the purpose of effectmg the -provisions of thls

Agreement.

C. None of the partaes hereto is an agent,
-employee, or representative of the other..

D. None of the provisions of this Agreement is

intended to create, nor shall be deemed or construed to

create, any rights hereunder to third parties or other persons,

or to increase the duties or responsibility of the parties to

other persons; the sole purpose of this Agreement is to

establish the relationships and the respective rights or duties

of the parties hereto, each to the other.
Id. at 605. The provision’s language is clear that the agreement expressly disavows
any agency relationship. In that same vein, Golf Management does not stand in the
City’s shoes, for purposes of tax exemption, either.

This Court has already recognized the clear separation between Golf
Management and the City. In Cincinnati Golf Management, 2012-Ohio-2846, this Court
held that Golf Management was not entitled to exemption from use tax based upon the
claim that it be treated as the City when making purchases. In other words, Golf
Management could not vicariously claim the tax exemption afforded the City by statute.
In so doing, the Court reviewed the Board’s interpretation of the very contract provision
quoted above, agreeing that that provision clearly preciuded any agency relationship
between Golf Management and the City. /d. Notwithstanding that this case relates to a
different type of tax exemption, it is incongruous to suggest that Golf Management is

viewed as the City’s agent in one context, and an independent contractor in another ~

when the parties’ relationship is governed by identical provisions.
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. What Golf Management could not prove for use tax purposes in Cincinnati Golf
ManageMént, f‘he“Cvity‘ cannot prove for réal property tax exemption: purposes.: Thus, ,
Golf Management must }be considered an‘independent contractor for purposés»of its -

‘ relativon'ship with the Cfty.‘ -

D. The benefits of tax exemption directly impact Golf Management, even if the
City pays property taxes for its golf courses. : :

The Board ervred‘in .boncluding that, because the City is responsible for paying
real property: taxés relaﬁng to the golf courses,v“exemption from real property taxes will
benefit the City, not [Golf Management].” BTA Decision at 6. Nor should it matter.

As an initié! rﬁatterv, where, aé here, property owned by one entity ié used by
another, the question of whether that property is exempt from the public purpose
exemption does not turn on which party is responsible for paying the property taxes.
See City of Toledo v. Jenkins, 143 Ohio St. 141, 158-59 (1944). Rather, the use of the
property dictates whether that property enjoys the exemption. /d. In Toledo, the city
leased an airport hangar under an agreement whereby it agreed to pay property taxes
relating to that structure. Regardless, the land on which the hangar stood was deemed
exempt, due to the public use associated with the hangar. /d. Similarly, here, whether
the City (and not Golf Management) was responsible for paying taxes relating to the golyf
courses has no bearing on whether an exemption under R.C. § 5709.08 is appropriate.
Rather, as discussed above, the private, for-profit purpose associated with the golf
courses negates any possibility of an exemption. Again, as the statute maintains, the
property must be used exclusively for a public purpose in order to be exempt.

Additionally, and contrary to the Board’s decision, the benefits of exemption flow

not only to the City, but also directly to Golf Management. Here, the City contends that
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the additional expense of property taxes for the golf courses forced the City to close one
of the seven golf courses at issue in this case. Hr. Tr. at 116-17. In light of that closure,
the parties amendéd the management agreement — reducing by one the number of -
courses being mahaged, and in accordance with that reduction, reducing the

managemehf fee Adue Golf Man-agémént. VHr. Tr.r at 89-90; combaré Ex. A at 595-96,,
5’99 with Ex. A, ét 647, 7650. Moreover, because Golf Mah’agementv retains a share of

food and beverage sales and rmerchandise éales at each golf course, see Ex. D, at 598,

that take-home amount necessarily decreases}' due to the closed course. Accordingly,

the intfoductibn of property taxes haé directly impacted Golf Manageme-nt’s resulting |
income. It follows, then, that the opposite scenario — tax exemption — would similarly

flow to Golf Management as well aé the City.

Further e.vidence of the impact of property taxes on Golf Management can‘ be
found in the City's latest request for proposals, which instructs all bidders to account for
the property tax bill in their projections and estimates in preparing their bids. See Ex. C,
at 589. The City explained to bidders that they should consider the property tax bill
when preparing their proposals to operate the golf courses, because “[t]he property tax
would then have to be absorbed by the rates, the greens fees, and the golf revenues
that could be generated.” Hr. Tr. at 66-67. And that is the case with all other golf
courses with which the City courses are competing. The contractor eventually would
need to include a separate line item in its budget forecasts for property tax payments.
Id.  Ultimately, the winning bidder would be the one that could generate the most

revenues while accounting for the property tax bill. The result is that Golf Management

-27-



needed to be cheaper and/or “propose[s] very aggressive marketing” relative to its
fellow bidders — and that Golf Man‘agementWill need to continue doing so.

In-sum, ownership and use of these -City-owned properties do not coincide.
Instead, the City has authorized a private company to use City property to operate its -
'Buéiness. As this Court has explaine‘d,' such a pub‘lic-privat‘e pértnership means .thét
that property is no longer used “exclusively” for a public purpose, and thus, exemption is
not ‘allowed. Parma Heights, 2005-Ohio-2818, [ 12 (quoting Perk, 22 Ohio St.2d at
166).

Third Proposition of Law:

Where a for-profit entity operates a for-profit business on public property, with the intent
to profit, the monies earned by that entity are not “incidental” to the property’s use, and
thus that property is no longer used “exclusively for a public purpose,” as R.C. §
5709.08 requires.

The Board erred in determining that Golf Management's earnings, from
managing the City’s golf courses at issue in this matter, were merely “incidental” to the
use of that property and thus did not violate the “exclusively for a public purpose”
requirement of R.C. § 5709.08.

As an initial matter, the amount of money earned by Golf Management during its
handling of the City’s golf courses can hardly be considered de minimis. As discussed
above, in exchange for managing the City’s golf courses, Golf Management received a
fixed managerhent fee of roughly $200,000 per year; portions of revenues from food,
beverage, and merchandise sales; and “incentive” bonuses for reaching certain revenue
targets. Ex. D, at 598. For example, in 2008 alone, Golf Management collected more
than $2 million in gross sales at the golf courses ($553,746 for merchandise, equipment

rentals, and golf lessons; and $1,398,705 for food and beverages). Ex. E, at 722-23.
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Based upon hearing testimony, Golf Management realized about 10 percent profit on
merchandise sales and 20-30 percent profit on food and beverage sales (after
accounting for costs and returning the City’s share of those revenues).” Hr. Tr. at 216-
17. Based upon those estimates, Golf Management'’s profif in 2008 alone amounted to:
| , $200,000 (manégement fee)
$55,000 (merchandise sales)

(
~+ $350,000 (food/beverage sales)
$605,000 (total estimated 2008 profit)

The Board presented a much differenf financial picture in rendering its decisioh.
The Board éorrectly cited tofal annual revehues (for 2007 through 2012) of $5.3 million
to $6.7 million — figures that included all revenue sources. BTA Decision at 5. However,
based in part upon an estimate of Golf Management’s profits arising from merchandise
and food and beverage sales, the Board inexplicably conciuded that Golf Management'’s
“share of the revenues from the golf courses was no more than 5%.” /d. (emphasis
added). As a result, the Board erroneously determined that Golf Management’s
revenues from merchandise and food and beverage sales are “incidental” and do not
violate the “exclusively for a public purpose requirement” of R.C. § 5709.08. /d.

The Board’s conclusion regarding Golf Management's profits is erroneous for
several reasons. First, the Board made an apples-to-oranges comparison by comparing
Golf Management’s profits against the operation’s total revenues, thereby arbitrarily
under-reflecting Golf Management's “share of the revenues.” Second, the Board

neglected to account for Golf Management's management fee — which, depending on

> Pursuant to the management agreement, Golf Management returned $40,315 and $203,600 in
merchandise sales and food and beverage sales, respectively, to the City, then retained the
remainder for itself. Ex. E, at 722-23.
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the year, could approximately double Golf Management’s take-away amount. Third, the

Board failed to view these figures with an eye for how they trended over the years. As

multiple witnesses: testified, the golf courses operated at a significant loss during the = .

- first two years of Golf Management’s tenure - after which Golf Management took over .
fhe food and beverage opérations from an outside vendor, and {hosé_,re\)enues 5égan to
upswing. Hr. Tr.'vat 28-29, 21'4-15.

It is crucial to understand the manner with which the Board misread the financial
landscape of Golfv Manavgement’s operations, for they underlie the Board’s erroneous
c‘onclusion‘that Golf Managemeht’s revenues wére ‘incidental.” This Court has noted
that “in some situations a non-public use can be éo incidental and so de minimis that it
does not defeat an R.C. § 5709.08 exemption.” Whitehouse v. Tracy, 72 Ohio St.3d
178, 181 (1995). Here, the Board cited Board of Education of South-Western City
Schools v. Kinney, 24 Ohio St.3d 184, 187 (1986) as supporting its conclusion. In that
case, the operation of a pro shop and snack éhop on a golf course’s grounds was
deemed ‘“inconsequential and ftrivial,” where a golf professional was allowed to
supplement his salary by working in the pro shop, and a private concessioner leased
the shack shop for a portion of its gross sales. /d.

The two situations are clearly light years apart, where in this instance Golf
Management is not merely operating the pro shop to yield merchandise sales, or a
snack shop to yield food and beverage saies. Rather, the City tasked Golf Management
to assume comprehensive control of the entire golf course operations, from soup to nuts
(or, from hotdogs, tb greens maintenance, to lessons, to advertising). See Parma

Heights, 2005-Ohio-2818, [ 17 (private entity played “a central — not an incidental — role
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in the operation of the [property]”). Indeed, as Appellant, Macke noted, “if you don't
~-have a golf course, you don't sell any food and beverage. . .. So you can't separate the -
two.” Hr. Tr. at 232. Because Golf Management was centrally involved with the entire
golf course operations, it makes little sense to assess whether its role was “incidental,”.
bésed solély Qb‘on one discrete aspecf of that oberaﬁon. N |

More fundamentally, the Board made the wrong inquiry by examining Golf
Management'’s revenue share. In other words, the amount of Golf Management's take-
away amount, as a percentage of total operations, is irrelevant. As discussed above,
where, as here, property is operated commercially, and with a profit motive, it is the use:
of the property that determines exemption — not the use of income derived from that
operation. See Benjamin Rose, 92 Ohio St. at 252. Here, how much money that Golf
Management generated is less important than whether Golf Management intended to
generate more money in operating the City's golf courses. Clearly, that was there
objective. As discussed above, Golf Management operated the City's golf courses with
the intent to procure profit and maximize revenues. Moreover, business income may
fluctuate from year to year and can be often low in the first years of a new business.
See Hr. Tr. at 28-29, 214-15 (City’s golf courses operated at loss during first two years
under Golf Management). Accordingly, the magnitude of Golf Management's revenue
share has no bearing on whether an R.C. § 5709.08 exemption is appropriate.

Fourth Proposition of Law:

Where a for-profit entity retains full possessory rights and control of public property, as
the functional equivalent of a lessee, that property no longer qualifies as ‘public property
devoted exclusively to a public purpose,” per R.C. 5709.08.
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The Board also concluded that “the lack of a lease” between the City and Golf
Management “sufficiently distinguish[ed] these matters from Parma Heights” so as to

- justify an exemption under R.C. § 5709.08. BTA Decision at'4. In so doing, however,

- the Board erred on two fronts: (1) concludmg that the exemptlon turned on whether a -

‘Iease agreement eX|sted between the partles and (2) failing to consnder whether the -
contractual relationship between the parties amounted to the functional equivalent of a
lease.

The presence or absence of a lease agreement between the parties, by itself,
has no bearing on whether an R.C. § 5709.08 exemption is appropriate. Rather, where.
some form of property transfer has occurred (regardless of whether it is described as a
“lease”), the key inquiry is whether the use of the property at issue changes as a result
of that transfer. Indeed, this Court has held that a lease does not negate an R.C. §
5709.08 exemption, provided that the purpose of that lease was consistent with the
property’s public purpose. See S.-W. City Schs., 24 Ohio St.3d at 187; see also, e.g.,
Maumee v. Kinney, BTA No. 81-A-400, unreported (1983) (public property does not lose
its identity as having public purpose when leased to private enterprise, provided that
tenant uses property in manner totally consistent with public entity’s legitimate public
purpose). Accordingly, insofar as the Board determined that the exemption was
appropriate simply because no lease existed, the Board erred in doing so.

With that, the Board neglected to consider whether Golf Management was
functionally equivalent to a lessee of the City, notwithstanding the absence of any lease
agreement. The Board concluded that the lack of a lease distinguishes this case from

Parma Heights. Yet, contrary to that conclusion, this Court in Parma Heights did not
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focus on the presence of a lease agreement — but rather, that the lease “gave [the
private entity] the right to use and occupy the property,: and it called for [the private
entity] and its own employees to play a central — not an incidental — role in the operation
- of the [property] " Id., 2005-Ohio-2818, § 17 (emphaSIs added) The Board’s failure to
consider whether Golf Management enjoyed similar rights, and played a smlar role in
the operation of the City’s golf courses, is further evidence that the Board failed to
properly apply this Court’s reasoning in Parma Heights to the facts in this case.

Here, as was the case for the private entity in Parma Heights, Golf Management
enjoyed full possessory rights and control of the City’s golf courses, and using its own
employees, it played a central role in the management of those courses. The City hired
Golf Management as a standalone, self-managed entity to provide “turnkey” operation
of its golf courses. See Ex. C, at 310. Golf Management has “exclusive responsibility
and control over all areas and structures within the boundaries of the golf premises.”
Ex. D, at 609. It supervises all golf course facility operations and is responsible for the
maintenance of all facilities and grounds. /d. Additionally, Golf Management carries
liability insurance and indemnifies the City for losses caused by the actions of its
employees. Id. at 10; Ex. J. The liquor licenses on the premises are issued to Golf
Management. Ex. .

Certainly, as is often the case with contracting property owners, the City
maintained the right to freely enter the property and to inspect the operations. Hr. Tr. at
24. Such right of entry is a necessary correlative to allowing someone else to manage
an operation like a golf course. In any event, the City has granted Golf Management —

and only Golf Management — the exclusive right to operate structures and premises with
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the boundaries of the golf courses. Hr. Tr. at 85. Further, there is no difference in the
relationship between the City and Golf Management and a traditional for-profit golf -
course owner and its management company. Hr. Tr. at 220-23. - Indeed, Golf
. Management manages numerous golf courses — both publlc and pnvate - pursuant to
management agreements similar to. the one at issue here contaimng similar degrees of -
financial and other controls as those retained by the City. /d.

Accordingly, there is no functional difference between Golf Management and a
traditional lessee. Yet, the Board erroneously distinguished this case from Parma
Heights on that ground. Golf Management's contract gives it sole operational rights as
to the golf courses, including the right to “cure” contract breaches prior to termination.
Ex. D, at 605. However, rather than focus on the nature of Golf Management's use and
occupation of the City’s golf courses, the Board focused solely upon the absence of any
lease agreement. In doing so, the Board essentially ignored the wealth of facts
demonstrating that the City hired Golf Management to enter and occupy its golf courses,
and to operate them just as it would do for others.

CONCLUSION

For all the reasons stated above, Appellant, Paul Macke, respectfully requests

that the Court reverse the Board’'s March 6, 2104 Decision and Order.
Respectfully submitted,
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NOTICE OF APPEAL OF COMPLAINANT
Complainant, Paul A. Macke, hereby gives notice of his appeal as of right
under R.C. § 5717.04 to the Supreme Court of Ohio from a Decision and Order of
the Board of Tax Appeals journalized in Case Nos. 2011-143 through 2011-148 on
March 8, 2014. A true copy of the Decision and Order of the Board being appealed
is attached hereto as Exhibit A and incorporated herein by reference. Complainant
hereby complains of the following errors in the Decision and Order of the Board of

Tax Appeals:

1. The Board of Tax Appeals' decision is unreasonable and unlawful.

2. The Board of Tax Appeals erred in determining that the subject
properties are subject to tax exemption under R.C. § 5709.08.

3. The Board of Tax Appeals’ decision is unreasonable and uniawful
in that it improperly distinguished precedential, dispositive case
law decided by this Court, including, but not limited to City of
Parma Heights v. Witkins, 105 Ohio St.3d 463, 2005-Ohio-3818
(2005) and City of Cleveland v. Board of Tax Appeals, 153 Ohio
St. 97 (1950).

4. The Board of Tax Appeals’ decision is unreasonable and unlawful
since the findings of fact and conclusions of law are against the
manifest weight of the evidence.

5. The Board of Tax Appeals' decision erred in determining that the
subject properties were “exclusively used for a public purpose”
when said properties were operated by a for-profit, private

company in competition with other area golf courses.

6. The Board of Tax Appeals’ decision erred as a matter of fact and
law that monies earned by the aforementioned for-profit, private
company managing the subject properties were “incidental” and
erred as well in there calculation and categorization of said
monies.

7. The Board of Tax Appeals’ decision erred in equating a golf
course spack shop with a company managing the goff,
merchandise and concessions as well as every other aspect of six
(6) golf courses. v



8. The Board of Tax Appeals’ decision erred in holding that a tax
exemption will benefit only the City of Cincinnati and not the for-
profit, private company whose pricing of the fees is in direct

competition with other area golf courses.

Appellant requests that the Court vacate the Board of Tax Appeals' decision
and order the Board of Tax Appeals to determine the subject properties as taxable.
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Appellant appeals six final determinations of the Tax Commissioner

wherein he denied exemption from real property taxation for six golf courses owned

by the appellant (“the City”) and located in Hamilten County, Ohio, for tax years 2010




ot e s«

~and thereafter,” We proceed to consider the matters upon the notices of appeal, the

statutory transcripts certified by the commissioner, the record of the heating before
this board (“H.R.”), and the parties’ briefs.

These mafiers emanate from final determinations of the commissioner in
which he denied exemption to the subject properties in response to.a complaint against
the continued exemption of real property from taxation filed by Paul A. Macke, the
owrner of several other golf courses near the subject properties. As explained in the
final -determinations, the subject golf eouises, while owned by the City, are eperated
by Billy Casper Golf Management, Inc. (“BCG”), a for-profit corporation, pursuant to

a management contract. The commissioner found the courses were not entitled to

~ exemption under R.C, 5709.08, which exempts “public property used exclusively for a

Fyw

public purpose,” because BCG occupies and wses the subject properties o make a
profit, and, in doing so, competes with similar, private enterprises. The City appealed
all six final determinations, arguing that the fact that the preperties are not leased {o
BCG makes these situations distinguishable from cases whete exemption was denied,
that no u;lfair competitive :adﬁéantage exists, that the relationship between it and BCG
is that of principal-agent, and that the “managed compelition” created by its contract

with BCG does not serve private‘interests.

At this board’s hearing, the City presented the testimony of Christopher
A, Bigham, Director of Recreation for the c1ty of Cincinnati, Steve Pacella,
Superxntendent of Admlmstratwe Services for the Cmcmnatl Recreation Commzs*;mn
and Joseph Livingood, Senior Vice President of BCG, who tes,’g}ﬁ&d regarding the
operation of the golf courses and the relationship between the Cny and BCG.

! Speciﬁcaliy, the commissioner denied exemption of parcel numbers 111-0004-0001-96 and [11-
0002-0002-90 (Avon Fields Golf Course); 182-0003-0004-90 and 182-0003-0011:90 (Dugham Golf
Course); 015-0003-0004-90 (Reeves Golf Course}; 570-0040-023-90, 570-0040-0355-90, 570-0040-
0408-90, 570-0050-0072-90, 570-0040-0401-90, 570-0040-0232-90, 570-0040-0229-90, 570-0050-
0073-90, 570-0040:0230-90, §70-0040-0407-90, 570-0040-0228-90, 570-0040-0028-90, $70-0040-

040690, 570-0040-0403-90, and 570-0040-0105-90 (Neumann Golf Course); 558-0163-0010-00 and

55040152-0003-90 (Woodland Golf Course); and 590-0110-0001-00 and 590- 0121 0001-90

(Glenview Golf Course).



In our review of this matter, we are mindful that the findings of the Tax
Commissioner are presumptively valid. dican Alwminum Corp. v. Limbach (1989), 42
Ohio St.3d 121. Consequently, it is ineumbent upon a taxpayer challenging a
determination of the commissioner to rebut the presumption and to establish a clear

right to the requested relief. Belgrade Gardens v. Kosydar (1974), 38 Ohio St.2d 135;
Michwest Transfer Co. v. Porterfield (1968), 13 Ohio 8t.2d 138. In this regard, the
taxpayer is assigned the burden of showing in what manner and to what extend the
commissioner’s determination is in error. Federated Dept. Stores, Inc. v. Lindley

(1983),5Ohio$t.3d213.

| Because this matter involves the exemption of real property, we are also

mindfal that the rule in Ohio is that all real propesty is subject to taxation. R.C.

5709.01. Exemption from taxation is the exception to the rule. Severn Hills Schools v.
Kinney (1986), 28 Ohio St.3d 186. The burden of establishing that real property

should be exempt is on the taxpayer. Exemption statutes must be strictly construed.

Am. Soc. for Metals v. Limbdch(w?l), 59 Ohio St.3d 38; Faith Fellowship Ministries,
Inc, v. Limbach (1987), 32 Ohio 8t.3d 432; Willys-Overland Mofors, Inc, v. Evail
(1943), 141 Ohio St. 402. However, such construction must also be reasonable. fnre

Estate of Morgan v. Bowers (1962), 173 Ohio St. 89.
The City secks exemption under R.C. 5709.08. The requirements to

qualify for an exemption thereunder are as follows: (1) the property “must be public
. “propetty, (2) it must be used for a public purpose, and (3) the use must be exelusively
for a public purpose.” Columbus City School Dist. Bd, of Edn. v. Zaino (2001}, 50
Ohio St,3d 496, 497, The court explained the application of thesgfequiricmcms where
a private entity is also involved, in City of Parma Heights v. Wilkins, 105 Ohio St.3d
463, 2005-Ohio-2818:

“We have said in past cases that ‘whenever public

property is used by a private citizen fora private purpose,

that use generally prevents exemption.” Whitehouse v.

Tracy (1995), 72 Ohio St3d 178, 184, ***. The rule
explained mote than 30 years ago remains true today:



BN

“When *** private anterprise is given the opporiunily to
occupy ‘public property in part and make a profit, even
though in so doing it serves not only- the public, but the

public interest and a public purpose,” the property no
longer meets the R,C. 5709.08 requirement that the
property be ‘used exclusively for a public purpose.’
Cleveland v, Perk (1972), 29 Ohio St2d 161, 166 ***
(holding that areas of g city-owned airport that were
leased to private entities for commercial enterprises were
not exemnpt from real property taxes),” Id. at §12.

In that case, the court affirmed this board’s decision denying exemption under R.C.
5709.08 of a city-owned ice rink leased to a third-party private enterprise, noting that
the third party’s use of the property “was not.consistent with the text of or purposes

underlying R.C. 5709.08, which is designed to help governmental bodies rather than

private commercial interests.” Id. at§i4. The court rejected the city’s argument that

the goal of leasing to a third party “development and management firm” was “the

public—spirited one of providing a better ice-skating facility for the benefit of area
residents,” given this board’s finding that the third party firm leased the property with
a-view fo profit. Id, at915.

| The commissioner argues that Parma Heights is dispositive in this
matter. The City argues that the facts of these matters are distinguishable, because
BCG does not. leasc; the subject properties from the City, but, rather, merely enjoys a
“non- excluswe right to oceupy the courses.” City Post-Hearing Reply Brief at 3,
Indeed, 1he City notes that testimeny at this board’s hearing demonstrates that the City

intentionally did not lease the property to BCG in order to retain conirol over the

properties. H.R. at 34. However, the commissioner notes that, under the terms of the
management agreement, BCG has exclusive responsibility and control over the areas
within the boundaries of the golf courses. H.R., Ex. . at 609.

We find the lack of a lease, and the terms of the managemernt contract,
sufficiently distinguish these matters from Parma Heights. The City continues to
exercise significant authority over the subject golf courses through the Cincinnati

Recreation Commission (“CRC™), including the right fo enter the properties at any



time, to approve rate schedules, budgets, marking plans, programs, and hours of
operations, and 1o approve capital expenditures. BCG simply carries out the day-to-

day operations of the conrses according to CRC's direction and control.?

including greens fees and cart rentals fees, which it reinvests into the golf facilities.
BCG -only receives a flat management fee, a portion of merchandise and food and
beverage sales, and may receive an incentive fee if certain revenue targets are met.
This is therefore not a situation where a private enterprise is oecupying publicty~
__owned property. and profifing. thereby;. instead,. the fruit.of BCG’s. lgbor. is largely .
reaped by the City. BCG recsives only a portion of the revenue from merchandise and
food and beverage sales — just as did the thirly-party contractor before it” Such
revenucs are incidental and do not vielate the “exclusively for a public purpose
requirement” of R.C. 5709.08. Indeed, the court held thus in a case involving a snack
shop on & golf course leased to a private concessioner. South-Western City Schools
Bd. of Edn. v. Kinney (1986), 24 Ohio St.3d 184. The court found that any revenues
received from concessions were “inconsequential and frivial.” Id. at 187. Here, the
record indicates that CRC’s municipal golf fund saw revenues of approximately
$£5,300,000 to $6,655,000 during the years 2007 through 2012. HR., BEx. 8. Although
it is unclear what is included in these figures, i.e,, greens fees and cart rental fees, food
and beverage sales, and/or merchandise sales, even using a possibly understated
. number, and the commissioner’s statements regarding’s BCG's profits from
ﬂ merchandise and food and beverage sales being between approximately $180,000 to
:SZSO,QOO' per year, ;.Com‘missioner’s Post-Hearing Brief at 4-57 BCG's share of the

revenues from the golf courses was no more than 5%.

2-For.example, Steve Pacella, Superintendent of Administrative- Serviess for CRG, testified-that BCG
asked to close one of the courses during the winter months because it was losing money during that
time, and CRC denied the request. HR, at 156-157, ‘

3 At this board’s hearing, Mr. Bighem testified that BCG assumed a previous contract for food,
beverage; and merchandise sales from Cincinnati Concessions. He further indicated that, as long as he
could recall, food, beverage, and merchandise sales at the courses have been operated by a private
third-party. HR. at 28-29.



‘ Further, as the City notes, it — not BCG — remains responsible for the
payment of all real property taxes. The court in Parma Heights specifically noted that;
under the terms of the. lease in that case, 2 tax exemption would benefit the pﬁv&te,
third-party lessee — not the public owner. Parma Heights, supra; at {17. Here,
exemption from real property taxes will benefit the City, not BCG. We therefore find
the facts of these matters distinguishable from Parma Hez’gkz-‘s,'

Based upon the foregoing, we find that the subject properties are entitled
to exemption under R.C. 5709.08. Accordingly, the final determinations of the Tax
Commissioner are hereby reversed,

I hereby certify the foregoing to be a truc and
complete copy of the action taken by the
Board of Tax Appeals of the State of Chio
and entered wpon its journal this day, with
respect to the captioned matter.

A1, Groebver, Board Secretary



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49

