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MERIT BRIEF OF RESPONDENT NORTH AMERICAN COAL ROYALTY
COMPANY ON CERTIFIED QUESTIONS OF STATE LAW

1. INTRODUCTION

A. Question One

The first certified question asks whether the 1989 or 2006 version of the Dormant

Mineral Act ("DMA") applies to claims asserted after 2006:

Does the 2006 version or the 1989 version of the ODMA apply to
claims asserted after 2006 alleging that the rights to oil, gas and
other minerals automatically vested in the surface land holder prior
to the 2006 amendments as a result of abandonment?

(District Court Opinion and Order, Pet. App. Ex. 1.)'

It is hornbook law that "a court "should apply the law in effect at the time it renders its

decision."' Landgraf v. USI Film Prods., 511 U.S. 244, 273 (1994), quoting Bradley v.

Richmond Sch. Bd., 416 U.S. 696, 711 (1974). For claims asserted after 2006, that law is the

2006 DMA.

To avoid this basic principle, petitioner contends that mineral rights vested in his

predecessor "automatically" under the 1989 Act, and cannot be "retroactively destroy[ed]" by

the 2006 Act. (Merit Br. of Pet, at 8.)

The 1989 Act did not provide for "automatic" vesting - that is, a secret transfer or

forfeiture of mineral rights withotit notice, without any court involvement, and without any

activity on the title record. Such automatic vesting would be squarely inconsistent with the basic

purpose of the Ohio Marketable Title Act ("MTA"), of which the DMA is a part.

Sections 5301.47 to 5301.56, inclusive, of the Revised Code, shall
be liberally construed to effect the legislative purpose of
simplifying and facilitating land title transactions by allowing
persons to rely on a record chain of title ...

1 Petitioners' Merit Brief, at pages 2 through 6, accurately reflects the stipulated facts
before the District Court.



(Emphasis added.) R.C. 5301.55 (App. at 1). Any "automatic" vesting would occur outside the

chain of title, and would be unrecorded, defeating this express legislative purpose. Several lower

courts have therefore properly concluded that vesting could occur only if there was some

"implementation or enforcement of claimed abandonment rights" through a court proceeding.

Dahlgren v. Brown Farm Properties, Carroll C.P. No. 13 CVH 27445 at 14 (Nov. 13, 2013)

(App. at 2), rev'd., 7th Dist. Carroll No. 13 CA 896, 2014-Ohio-4001; M&HPartnership v.

Hines, Harrison C.P. No. CVH-2012-0059 (Jan. 14, 2014) (App, at 24); Eisenbarth v. Reusser,

7th Dist. Monroe No. 13 MO 10, 2014-Ohio-3792 (concurring opinion of Judge DeGenaro).

Nothing in the Act provided that a mineral interest would be vested without such action and a

resulting change in the record chain of title.

The language of the 1989 DMA is very different from that of the truly "self-executing"

statutes that petitioner cites. Indiana's statute, for example, unambiguously provides that if the

mineral interest is unused for 20 years, it "is extinguished and the ownership reverts" to the

surface owner. (Emphasis added.) Ind. Code 32-23-10-2 (App. at 40). The MTA likewise

provides that certain unclaimed interests are "extinguished" or "null and void." R.C. 5301.49,

5301.50 (App. at 41, 42). There is nothing like that in the 1989 DMAa And the proponent stated

that the "proposed bill also contains the essential elements" of the Uniform Dormant Mineral

Interests Act ("UDMIA"), S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA, p. 3 (App. at

45), - one of which, as petitioners note, was that "the surface owner take affirmative action for

vesting to occur." (Merit Br. of Pet. at 13.)

The legislature thus did not intend automatic vesting. At the very least, the DMA is

ambiguous in that regard. The language of the DMA, as an act that is in derogation of the

common law and authorizes the forfeittire of private property, tnust be strictly construed. "No

forfeiture may be ordered unless the expression of the law is clear." State v. Lilliock, 70 Ohio

-2-



St.2d 23, 26, 434 N.E.2d 723 (1982). There is no "clear" statement in the 1989 DMA that

mineral rights were "automatically" to be forfeited or to vest in the surface owner; indeed, since

then the legislature has expressly recognized the "ambiguity of the existing [1989] statute," and

noted that it "did not clearly define when a mineral interest became abandoned and exactly how

the process to reunite the mineral interest with the surface ownership was to be accomplished."

(Emphasis added.) H.B. 288, Sponsor Testimony, 2006 DMA at 1, Representative Mark

Wagoner (App. at 68). Given that ambiguity, there is no basis for "automatic" vesting under the

1989 Act.

Petitioner argues that once an interest is "deemed vested" under the 1989 Act, the 2006

Act cannot apply, because the DMA applies only where "the mineral interest [is] held by any

person, other than the owner of the surface," and "different entities own the surface and the

mineral rights." (Merit Br. of Pet. at 21.) This ignores the plain language of the statute. It is

true that the DMA applies only when a mineral interest is "held by any person, other than the

owner of the surface." R.C. 5301.56(B) (App. at 71). But the Act specifically defines what it

means to "hold" a mineral interest. The "holder" of a mineral interest is the "record holder" of

the interest. (Emphasis added.) R.C. 5301.56(A). "Automatic" vesting under the 1989 Act

would not change the "recor•d holder" of the mineral interest or affect the title record in any way.

Thus here, assuming there were some "automatic" vesting in 1992, North American and/or its

lessee remained, and still remains today, the "record holder" of the mineral interest. The DMA

still applies.

As for petitioner's claim of "retroactivity" - there is nothing "retroactive" about applying

a 2006 statute to a 2013 lawsuit. A"retroactive" statute is one that is applied to actions already

pending when the statute becomes law. See, e.g., Van Fossen v. Babcock & Wilcox Co., 36 Ohio

St.3d 100, 103, 106, 522 N.E.2d 489 (1988). Respondents do not argue for that here.

-3-



Respondents' position is just that petitioner should be required to follow procedures that the

General Assembly put in place seven years before petitioner filed suit or made any claim of any

kind. That is a prospective application of the 2006 DMA.

Assuming, for the sake of argument, that an automatic vesting of mineral rights occurred

before 2006, those rights could be lost if the surface owner failed to comply with the

requirements of a new procedural or remedial law. If that is a "retroactive" application of the

2006 DMA, it is not an unconstitutional one. The MTA is a remedial law that can eliminate

vested property rights and divest the owners of those rights. See Pinkney v. Southwick Invests,,

LLC, 8th Dist. Cuyahoga Nos, 85074 & 85075, 2005-Ohio-4167. The 2006 DMA, part of the

MTA, is also such a law. Petitioner's argument that the 2006 Act cannot have any "retroactive"

effect is incorrect. Both versions of the DMA were clearly intended to have retroactive as well

as prospective effect; if the original Act were prospective only, for example, it would not have

had any effect on mineral ownership until a 20-year period of nonuse after the statute was

enacted, and there would have been no need for the three-year grace period in R.C.

5301.56(B)(2). Instead, both statutes expressly provide for a 20-year "look-back" period, and

both are expressly and necessarily retroactive.

But there is nothing "unconstitutionalZv retroactive" about the 2006 Act. (Emphasis sic.)

Bielat v. Bielat, 87 Ohio St.3d 350, 353, 721 N.E.2d 28 (2000). The 2006 amendments to the

DMA did not cllange or take away any substantive rights whatsoever; they merely clarified the

procedures that must be followed before any allowable vesting of mineral rights can occur.

Procedural or remedial changes can be applied retroactively even if they have a"substantive

effect" in some cases, Pinkney at !^ 37, or are "outcome-determinative for some claimants,"

Combs v. Commr. of Social Sec., 459 F.3d 640, 647 (6th Cir. 2006); see also Van Fossen v,

Babcock & Wilcox Co., 36 Ohio St.3d at 107-108 ("Remedial laws. ., include laws which

-4-



merely substitute a new or more appropriate remedy for the enforcement of an existing right.

While we recognize the occasional substantive effect, it is yet generally true that laws which

relate to procedures are ordinarily remedial in nature. ...").

Importantly, the 2006 amendments did not themselves have any necessary effect on

anyone's rights. This is very different from unconstitutional legislative enactments that

extinguish vested claims or rights. A statute that eliminates an accrued common law damages

claim and replaces it with a statutory compensation claim, for example, "deal[s] with rights and

not remedies," and is unconstitutional. Weil v. Taxicabs of Cincinnati, Inc., 139 Ohio St. 198,

204 (1942), But the 2006 DMA did not itself eliminate any rights, or change any of the

substantive elements of abandomnent and vesting in the surface owner, Only the procedures

changed. Petitioner could have tried to follow the new procedures, but did not. Thus, he could

have filed and served a notice under the 2006 DMA; and if North American did not respond, he

could successfully have claimed the mineral interest. The result, in that event, would be no

different from the result that he claims under the 1989 DMA.

Of course, in fact, the result would almost certainly have been different - but not because

the legislature "destroyed" petitioner's supposed rights, only because North American would

have followed the new procedures and reasserted its rights to the oil and gas by filing a claim to

preserve them under R.C. 5301.56(H)(1)(a). The new statute itself took away nothing.

Petitioner did not lose any vested substantive right in 2006, but only a procedural argument; he

lost his ability to argue that he should receive, or be able to preserve, a windfall of mineral rights

without giving notice to the record holder. But petitioner could have sought that windfall at any

time between 1999, when he acquired the surface rights, and 2006. Instead, he waited unti12013

- fourteen years after he obtained the surface rights, seven years after the DMA was amended to

require notice, and three years after respondent Chesapeake commenced production from a well

-5-



drilled under its Harrison County lease with North American. By then, the legislature had

clarified the procedures to be followed, and that clarification was a purely remedial change that

does not in any way run afoul of the Ohio Constitution.

This Court's recent decision in Longbottom v. Hercy Hosp. Clermont, 137 Ohio St.3d

103, 2013-Ohio-4068, 998 N.E.2d 419, rejected a similar challenge under Ohio's Retroactivity

Clause, The Court held that a 2004 amendment to the prejudgment interest statute, imposing a

new notice requirement, applied to any case filed after 2004 - even if the claim accrued, or

vested, before 2004. The Court held that the amendment was remedial and can be applied

retroactively, because it merely changes the "methods and procedure" for a prejudgment interest

claim by adding a notice requirement, but neither "destroys nor eliminates the right to

prejudgment interest." The 2006 DMA amendments likewise did not destroy the right to claim

that a mineral interest had been abandoned. They, too, merely changed the "methods and

procedure" by which such a claim is recognized and enforced - precisely as in Longbottom, by

adding notice requirements.

Moreover, as the Eighth District noted in Pinkney, supra, this Court "implicitly rejected"

the argument that the MTA is unconstitutionally retroactive in Heifner v. Brac faNd, 4 Ohio St.3d

49, 449 N.E.2d 440 (1983). Although the MTA clearly does "extinguish" and render "null and

void" vested rights, that is a consequence of the Act's "procedural requirements," and the MTA

is a "merely remedial" statute. Pinkney, 2005-Ohio-4167, at ¶ 37. The same is true of the DMA.

There is no constitutional infirmity here.

B. Question Two

The second certified question asks:

"Is the payment of a delay rental during the primary term of an oil
and gas lease a title transaction and `savings event' under the
ODMAT'

-6-



(District Court Opinion and Order, Pet. App. Ex. 1.)

Petitioner devotes only three sentences to this question, choosing instead to reargue a

separate and related question already thoroughly briefed and argued in this Court in Chesapeake

Exploration, L. L. C., et al. v, Buell, et al., No. 2014-0067, i.e., whether an oil and gas lease is a

"title transaction" and therefore a savings event.

North American will not repeat the arguments that it and the other petitioners made in

that case. Petitioner's sole argument here with respect to delay rental payments is that they are

not "publicly recorded." This overlooks that the dates and amounts of any necessary delay rental

payments are specifically set forth in a recorded oil and gas lease, and are thus available to any

interested member of the public. There is no requirement in the DMA that every title transaction

be separately recorded in its own individual document. The only requirement is that the

transaction be "filed or recorded." R.C. 5301.56(B)(3). The delay rental payments are

"recorded" through the lease, which puts the world on notice of them.

Assuming that a lease is a title transaction, there can be no doubt that a payment that

perpetuates the lease, causing fee simple determinable title to the oil and gas to remain with the

lessee instead of reverting to the lessor, is also a title transaction. It "affects" title to the oil and

gas no less than the original execution of the lease. Moreover, these payments are clear evidence

that the owner has not "abandoned" anything, but is instead actively maintaining and exercising

its rights. They should therefore be recognized as savings events.
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II. THE DORMANT MINERAL ACT

A. The Purpose of the Dormant Mineral Act

The DMA is part of the MTA, which was enacted in 1961 "to simplify land title

transactions by making it possible to determine marketability through limited title searches over

some reasonable period...." S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA at 1. The

purpose of the MTA is expressly set forth in the statute:

Sections 5301.47 to 5301.56 , inclusive, of the Revised Code, shall
be liberally construed to effect the legislative purpose of
simplifying and facilitating land title transactions by allowing
persons to rely on a record chain of title ....

(Emphasis added.) R.C. 5301.55.

The DMA was modeled partly on the UDMIA, recommended for enactment by the

National Conference of Commissioners on Uniform State Laws in 1986. See, e.g., S.B. 223,

H.B. 521, Proponent Testimony, 1989 DMA at 3 (App. at 45). The basic purpose of dormant

mineral legislation is "to remedy uncertainties in titles and to facilitate the exploitation of energy

sources and other valuable mineral resources." Texaco, Inc. v. Short, 454 U.S. 516, 524 fn.15

(1982). The aim is not just to eliminate severed mineral interests, but to identify truly dormant

mineral interests and bring them back into use; the drafters of the UDMIA thus explained that the

clearing of title "should not be an end in itself and should not be achieved at the expense of a

mineral owner who wishes to retain the mineral interests." UDMI A, Prefatory Note, at 4 (App.

at 81). Rather, the "objective is to clear title of worthless mineral interests and mineral interests

about which no one cares," id., and to "facilitate the development of those subsurface properties

by reducing the problems presented by fragmented and unknown ownership." Van Slooten v.

Larsen, 410 Mich. 21, 299 N.W.2d 704, 710 (1980); see also Oberlin v. Wolverine Gas & Oil

Co., 181 Mich.App. 506, 450 N.W.2d 68, 71 (1989) ("[t)hepurpose of the dormant minerals act

was not to abolish severed mineral interests, but to promote the development of mineral interests
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by reducing the difficulty in locating the owners of severed mineral interests where there has

been no recent recording of those interests.").

In Ohio, too, "[t]he intended purpose of the 1989 ODMA was to create and maintain a

clear, current and reliable record chain of title with respect to ownership of severed mineral

rights. The ODMA was not enacted to force holders to `use their mineral rights or lose them."'

(Emphasis added.) Eisenbarth v. Reusser, 2014-Ohio-3792, at ¶ 96 (concurring opinion of Judge

DeGenaro). The legislature expected that such a clear record would "encourage the development

of minerals in Ohio which have been previously ignored due to defects in title," S.B. 223, H.B.

521, Proponent Testimony, 1989 DMA at 3 (App. at 45), and would promote "new production

sites." H.B. 288, Sponsor Testimony, 2006 DMA, p. 1(App. at 68) (testimony of Representative

Mark Wagoner). That was consistent with the general public policy of Ohio that "it is an

essential government function and public purpose of the state to ... encourage the increased

utilization of the state's indigenous energy resources ...." R.C. 1551.18; see Newbury Twp. Bd

of Trustees v. Lomak Petroleum (Ohio), Inc., 62 Ohio St.3d 387, 389, 583 N.E.2d 302 (1992).

B. The Purpose of the 2006 Amendments to the DMA

The legislature amended the DMA in 2006 to "fix perceived problems" in the 1989

version of the statute: namely, that the original version"did not clearly define when a mineral

interest became abandoned, and exactly how the process to reunite the mineral ownership with

the surface ownership was to be accomplished." H.B. 288, Sponsor Testimony, 2006 DMA at 1.

The amendments specified that "for any allowable vesting to occur, the landowner must notify

the holder of the mineral interest and file an affidavit of abandonment as specified in the act."

Ohio Legislative Service Comm'n, Bill Analysis, Sub. H.B. 288 at 1(App. at 93). They also

clarified that the relevant twenty-year period "is the 20 years immediately preceding the date" of
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the notice to the mineral interest holder. Id. at 3. The amendments thus "remove[d] the

ambiguity of the [1989] statute." H.B. 288, Sponsor Testimony, 2006 DMA at 1.

As reported by the Ohio Bar Association's Natural Resources Committee, the 2006 DMA

amendments, including the "procedure for a landovtiiier to follow to obtain the mineral interest,"

were a "necessary clarification of the existing statute.°'2

III. LAW AND ARGUMENT

A. Question One

It is fundamental that "a court should `apply the law in effect at the time it renders its

decision' ... even though that law was enacted after the events that gave rise to the suit. "

Landgraf v. USI Film Prods., 511 U.S. at 273, quoting Bradley, 416 U.S. at 711. The 2006

DMA was the law in effect when petitioner first chose to claim that the mineral rights were

abandoned. Petitioner did not make a claim to the oil and gas below his property until 2013,

seven years after the statute had been amended. His claim should accordingly be adjudicated

under that law.

Petitioner tries to avoid this basic rule by contending that the mineral rights

"automatically" vested in his predecessor under the 1989 Act, and cannot be "retroactively

destroy[ed]" by the 2006 Act. (Merit Br, of Pet. at 8.) Both contentions are incorrect. The 1989

Act did not provide for "automatic" vesting. And the 2006 Act is not impermissibly or

unconstitutionally retroactive.

2 Report of the Natural Resources Committee to Council of Delegates, at
https: //vvww.ohiobar. org/NewsAndPublications/SpecialReports/Pages/StaticPage-313 .aspx
(accessed Sept. 30, 2014).
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1. The 1989 DMA Did Not Clearly Provide for "Automatic" Vesting and Was
Not Self-Executing

a. "Automatic" vesting would conflict with the purpose of the statute

The legislature has clearly stated a basic purpose of the DMA and of the MTA, of which

the DMA is an integral part: "Sections 5301.47 to 5301.56, inclusive, of the Revised Code, shall

be liberally construed to effect the legislative purpose of simplifying and facilitating land title

transactions by allowing peNsons to rely on a record chain of title ...." (Emphasis added.)

R.C. 5301.55.

"Automatic" vesting - an unrecorded transfer of property outside the chain of title -

would be inconsistent with this express legislative purpose. Vesting under the 1989 DMA could

accordingly occur only if there were some "implementation or enforcement of claimed

abandonrnent rights" that changed the record chain of title. Dahlgren v. Brown Farm Properties,

Carroll C.P. No. 13 CVH 27445 at 4 (Nov. 5, 2013), rev'd, 7th Dist. Carroll No. 13 CA 896,

2014-Ohio-4001; see also M&H Partnership v. Hines, Harrison C.P. No. CVH-2012-0059 (Jan.

14, 2014); Eisenbarth v. Reusser, 7th Dist. Monroe No. 13 MO 10, 2014-Ohio-3792 (concurring

opinion of Judge DeGenaro).

In Dahlgren, supra; the Carroll County Court of Common Pleas held that the 2006

version of the Act controls a claim of abandonment that is first made after enactment of the 2006

amendments. The court based its decision on a thorough analysis of the history and purpose of

the DMA and MTA, and found that "the surface owners' interpretation of the 1989 version" -

one that allowed for "automatic" vesting - "conflicts with `the legislative purpose of simplifying

and facilitating land title transactions by allowing persons to rely on a record chain of title. "' Id.

at 14-15, quoting R.C. 5301.55. This is so because "[a] title examiner might well find the

recorded Dahlgren deed with its reservation of mineral rights, without any record that shows

whether the Dahlgrens or their descendants preserved or abandoned those rights." Id. at 15.
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Moreover, "interested parties could dispute compliance with disqualifying conditions without

filing anything in the recorder's office." Id.

The court accordingly found that any right to have minerals "deemed abandoned and

vested" under the 1989 Act was merely "inchoate" and did not "transfer ownership"

automatically; the Act "impliedly required implementation before it finally settled the parties'

rights, at least by a recorded abandonment claim that permitted the adverse party to challenge its

validity, if not by an appropriate court proceeding to confirm that abandonment." Id. at 14. If

the surface owner did not take steps before 2006 to implement his alleged rights, he "must

comply with the procedures wliich the 2006 amendment requires." Id. The court based this

decision in part on the principle that forfeitures are disfavored, and that "[t]he law requires that we

favor individual property rights when interpreting forfeiture statutes" like the DMA. Id, at 15.

Petitioner's criticisms of Dahlgren are unsound. He argues that a surface owner's rights

cannot be "inchoate" because Dahlgren did not "identify any other occurrence upon which the

vesting of the ownership of the subsurface oil, gas and other minerals in the surface owner

depends." (Merit Br. of Pet. at 22.) But Dahlgren did exactly that: it found that the 1989 Act

"required implementation ... at least by a recorded abandonment claim that permitted the

adverse party to challenge its validity, if not by an appropriate court proceeding to confirm that

abandonment." Dahlgren, Carroll C.P. No. 13CV27445, at 14. Petitioner did not make any such

claim or initiate any court proceeding when the 1989 Act was still in force. His rights, if any,

remained inchoate.

Petitioner accuses the Dahlgren court of "a.mending" the 1989 DMA "on the basis of

what [it] think[s] the public policy ought to be." (Merit Br. of Pet. at 23.) In fact, the court's

decision was based not on policy preferences, but on the plainly stated purpose of the DMA and

the MTA. -12-



And petitioner completely misreads the Dahlgyen court's discussion of Texaco v. Short,

454 U.S. 516 (1982). He claims that the DahlgNen court was "confused" and "mistakenly

indicated" that the United States Supreme Court held that "the subsurface owner was entitled to

advance notice that its mineral interest was subject to statutory abandonment," (Merit Br. of Pet.

at 25.) But that is not at all what Dahlgren said. To the contrary, Dahlgren recognized quite

plainly that under Texaco, mineral interest owners have no constitutional right to advance notice

that "their 20-year period of nonuse [is] about to expire." Dahlgren, Carroll C.P. No.

13CV27445 at 16, quoting Texaco, 454 U.S. at 533.3 The Dahlgren court emphasized, rather, a

very different point: the Supreme Court's admonition that due process - notice and an

opportunity to be heard - must precede any "`determination ... that a mineral interest has

reverted to the surface owner."" Id. at 16, quoting Texaco, 454 U.S. at 534. DahlgNen properly

concluded from this that the mere absence of a savings event alone "could not and did not

transfer ownership" - for that, there must be, in addition, some "judicial confirmation or at least

an opportunity for the disowned party to contest" the matter. Id. at 17. By the time plaintiff

gave defendants such an opportunity here, the DMA had been amended.4

3 Texaco upheld Indiana's "self-executing" Dormant Mineral Interests Act on the ground
that advance notice of this kind is not required. There is a key difference between Texaco and
this case: the Indiana statute had not been amended, like Ohio's statute, to require notice by the
surface owner. The mineral rights owner therefore did not argue in Texaco, and the Supreme
Court had no occasion. to consider, the enforceability of notice requirements adopted by
amendment after an alleged "self-executing" reversion.

4 Petitioner also says that "the Dahlgren court also placed great weight on the fact that the
Ohio Marketable Title Act uses the words `null and void,' while the DMA uses the word
'abandoned,"' and then argues that there is no difference between these two. (Merit Br. of Pet. at
27.) But that is incorrect and misleading. In fact, Dahlgren notes that the DMA uses not just the
word "abandoned" but the phrase "deemed abandoned," Dahlgren, Carroll C.P. No. 13CV27445,
at 15; that this phrase is "less conclusive" than "null and void" or "extinguished"; and that use of
this phrase "strongly suggests" that the Act "provides standards but does not resolve the issue."
Id. Petitioner has no answer for these points.
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More recently, in a concurring opinion in Eisenbarth v. Reusser, 2014-Ohio-3792, Judge

DeGenaro of the Seventh District Court of Appeals came to the same conclusion as the trial court

in Dahlgren, largely for the same reason: that the legislature never intended "automatic" vesting,

because that is so clearly inconsistent with stated legislative purposes.

To interpret the 1989 ODMA as self-executing would confound
the purpose of the OMTA, as well as the ODMA: to engender
reliance upon publicly recorded documents rather than private ones
for transactions affecting title to real property, such as ownership
of severed mineral rights.

To construe the 1989 version as automatically self-executing, as
well as controlling despite being replaced by the 2006 version,
thwarts the General Assembly's express intention to require
recordation of all interests to facilitate a searchable chain of title
for real property in general and for mineral rights specifrcally. In
addition it flies in the face of the General Assembly's stated
purpose of encouraging economic mineral production. The 2006
ODMA corrected omissions and clarified ambiguities in the 1989
version to bring it in line with the rest of the OMTA to facilitate
the creation and maintenance of a current and accurate chain of
title of mineral rights. Because of the 1989 ODMA's lack of a
clearly defined process to place and maintain severed mineral
rights within a chain of title, mineral rights in Ohio could not be
easily accounted for or gathered for mineral production, an
especially acute problem when as now, it has become
economically viable to develop those interests.

Construed as an automatic self-executing statute, the 1989 ODMA
operates as a forfeiture which is disfavored as a matter of Ohio law.
Instead, the 1989 ODMA must be strictly construed to avoid
forfeiture because to do otherwise would be in derogation of
private property rights. With respect to the caveat that forfeiture
can only be ordered where the legislative intent to do so is
manifestly clear, we have the inverse here. By virtue of the 2006
ODMA, the General Assembly has made manifestthat it did not
intend for the 1989 ODMA to be self-executing.

Eisenbarth, 2014-Ohio-3792, at ¶ 85, 93, 106. (DeGenaro, concurring.)
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Judge DeGeriaro's concurring opinion, and that of the trial court in DahlgNen, are soundly

reasoned.S The Seventh District's recent reversal of the trial court in Dahlgren is not. The Court

of Appeals based its decision partly on a misunderstanding of the trial court's reasoning and its

reliance on statutory purpose and context:

The statement in the MTA, that the statutes are to be liberally
construed to facilitate and simplify land transactions by allowing
reliance on the record chain of title, does not mandate a holding
that the 1989 DMA can no longer be utilized after the 2006
amendment. As they state that the 1989 DMA could have been
utilized prior to the 2006 DMA, until that point and prior to official
confirmation, the title records on an abandoned mineral interest
would have been just as unclear then as they are said to be now. In
other words, if there was not an irreconcilable conflict during the
time of the 1989 DMA, we cannot say such conflict is created as to
a prior statute due to the mere enactment of a new version.

Dahlgren, 2014-Ohio-4001, at ¶ 20. 7'he court seems to be saying that since there was automatic

vesting under the 1989 DMA, which left "unclear" title records, there is no room for an argument

now against automatic vesting based on the statutory purpose of allowing reliance on a clear

chain of title. This begs the question whether automatic vesting was ever intended or allowed,

and it completely avoids the key point that there was in 1989, still is, and always will be a

necessary conflict between "automatic" vesting and the General Assembly's stated purpose of

allowing reliance on a record chain of title, because "automatic" vesting leaves no trace on the

record. This shows that the General Assembly never intended automatic vesting. The Seventh

District got this wrong and erred in reversing the trial court.

5 The Harrison County Court of Common Pleas likewise ruled, in M & HPartneNship v.
Hines, No. CVH-2012-0059 (Jan. 14, 2014) that "the application of an `automatic' vesting clause
of the 1989 [DMA] is contrary to simplifying and facilitating land title transactions by allowing
persons to [rely] on a record chain of title," id, at 8, and that the 2006 Act applies to all claims
made after 2006. The court reasoned that "[t]he terms automatic vesting, terminated, null and
void, or extinguished were not used in the [DMA],"but the terms "null and void and
extinguished are used in other parts of the marketable title act," indicating a purposeful
legislative choice to require that a DMA plaintiff "at the minimum must have filed a quiet title
action prior to 2006 to have the 1989 law apply." Id.
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Petitioner argues that automatic vesting would not "frustrate" the purpose of the MTA, as

stated in section 5301.55, because the MTA itself "extinguishes" claims due to lapse of time (and

thus is automatic). (Merit Brief of Pet. at 24-25.) This overlooks key differences between the

MTA and the DMA.

The MTA can accomplish the purpose of "allowing persons to rely on a record chain of

title" by automatically "extinguishing" or making "null and void" certain unclaimed interests,

because those interests appear in the chain of title; anyone examining the chain of title can

readily determine whether the interests have been extinguished under the MTA's provisions. The

same is not true for the DMA. Any "automatic" vesting of a mineral interest in the surface

owner would not be ascertainable from the chain of title alone, because many savings events are

matters that do not appear in a chain of title --- such as production, creating a separate tax parcel,

and storing gas, for example. Thus an automatic extinguishing of property rights, while

consistent with section 5301.55's statement of purpose when it occurs under the MTA, would

plainly be inconsistent with that statement of purpose if it occurred under the DMA,

b. The plain language of the DMA does not provide for "automatic"
vesting

The language of the 1989 DMA is very different from that of the truly "self-executing"

statutes that petitioner and the State of Ohio6 cite. Indiana statute's unambiguously provides that

if the mineral interest is unused for 20 years, it "is extinguished and the ownership reverts" to the

surface owner. (Emphasis added.) Ind. Code 32-23-10-2. The State claims that Ohio's

legislature was "aware" of this statute (Amicus Br. of State of Ohio, at 4), and made the

° The State of Ohio, appearing as an amicus, is not a disinterested advocate of public
policy, but a highly interested land owner - in fact, it has specifically laid claim, in
correspondence with North American here that it does not disclose, to oil and gas rights in
Harrison County that were covered by the very same lease at issue in this case. (See
correspondence, App, at 34-39.) Thus, the State is seeking the same windfall as the respondents,
and shares their private interest.
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"intentional choice" of a self-executing law like Indiana's, rather than a law that would require

notice, like the UDMIA. (Id.; see also Merit Br. of Pet., at 13 (asserting that the General

Assembly "rejected" a requirement of any action by the surface owner).) The DMA's legislative

history does not support this; the sponsor merely referred to a list of 15 states with existing

dormant mineral laws that inchzded Indiana, but did not specifically mention any provision or

aspect of the Indiana law, much less the "self-executing" or "automatic" part. S.B. 223, H.B.

521, Proponent Testimony, 1989 DMA at 1.

In fact, the legislative history shows that the drafters believed their statute had the same

"essential elements" as the UDMIA, id., - one of which, as petitioners point out, was that "the

surface owner take affirmative action for vesting to occur." (Emphasis added.) (Merit Br, of

Pet. at 13.) The General Assembly thus neither embraced "automatic" vesting, nor "rejected" a

requirement of action by the claimant that would appear on the title record.

The only individual state statute that the drafters cited as a model was Michigan's DMA.

S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA at 2 (App. at 44). Although the Ohio

statute ended up closely resembling 1Vlichigan's, it was very different in a key respect: it excised

the language that made Michigan's law unambiguously self-executing. The Michigan statute

thus provided that any abandoned oil and gas interest "shall vest as of the date of such

abandonment in the owner or owners of the surface." (Emphasis added.) Mich.Comp.Laws

Ann. 554.291(2) (App. at 98). The drafters of Ohio's DMA did not include any language of the

sort. Thus, while Michigan and Indiana clearly provided for "automatic" vesting, Ohio did not.

Moreover, the MTA itself has clear self-executing language; it provides that certain

unclaimed interests are "extinguished" or "null and void." R.C. 5301.49, 5301.50. The

legislature could have used the same or similar language in the 1989 DMA, but did not. See

Eisenbarth, 2014-Ohio-3792, at ^ 94 (DeGenaro, concurring.) ("Had the 1989 ODMA provided
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for automatic vesting, the General Assembly could have used more definitive terms such as

`extinguished' or `null and void' as found in other sections of the OMTA, rather than the more

equivocal term `deemed. "') When the legislature uses "certain language in the one instance and

wholly different language in the other, it will ... be presumed that different results were

intended." (Emphasis added.) Metropolitan Sec. Co. v. Warren State Bank, 117 Ohio St. 69, 76,

158 N.E. 81 (1927); see also City of Columbus v. Air Columbus, Inc., 10th Dist. Franklin No.

78AP-261, 1978 Ohio App. LEXIS 8073, *7 (Aug. 15, 1978) ("different language ... in another

part of the same chapter is an indication that a different meaning was intended").

It is apparent from all this that the legislature did not intend to allow "automatic" vesting.

At the very least, the 1989 DMA is ambiguous in this regard. And it must be strictly construed.

The DMA is in derogation of the common law rule that mineral rights cannot be abandoned or

forfeited by nonuse. "Ordinarily, it is the rule that statutes in derogation of the common law are

to be strictly construed." Arrnstrong v. Marathon Oil Co., 32 Ohio St.3d 397, 414, 513 N.E.2d

776 (1987). The same is true of "statutes imposing restrictions upon the use of private property"

or "in derogation of private property rights" -- "[w]henever possible, such statutes must be

construed so as to avoid a forfeiture of property. No forfeiture may be ordered unless the

expression of the law is clear and the intent of the legislature manifest." Lilliock, 70 Ohio St.2d

at 26, 434 N.E.2d 723. "Automatic" vesting under the 1989 DMA would clearly be a forfeiture

of the record owner's interests. 7

' Amici's contention that automatic vesting under the 1989 DMA would "not work a
forfeiture" is simply incorrect, as shown by the very definition they cite from Black's Law
Dictionary: a forfeiture is "the divestiture of property without compensation." (Merit Br. of
Amici Gulfport et al, at 14.) There can be no serious doubt that if a mineral interest "deemed
abandoned" is automatically vested in the surface owner, with no notice to the owner of record,
the owner's property has been divested without compensation and therefore forfeited. See, e.g.,
Energetics, Ltd. v. Whitmill, 442 Mich. 38, 497 N.W.2d 497, 503 (1993) (describing the vesting
of title in the surface oivner under Michigan's Dormant Mineral Act as a "title forfeiture").
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The Legislature later expressly recognized the "ambiguity of the existing [1989] statute,"

and noted that it "did not clearly define when a mineral interest became abandoned and exactly

how the process to reunite the mineral interest with the surface ownership was to be

accomplished." (Emphasis added.) H.B. 288, Sponsor Testimony, 2006 DMA, at 1. Given that

ambiguity, acknowledged by the legislature itself, there is no basis for "automatic" vesting under

the 1989 Act.

2. The 2006 DMA Necessarily Applies to Any Claim Filed After 2006 Because
Any Supposed "Automatic" Vesting Before 2006 Did Not Change the
"Record Holder" of the Mineral Interest

Petitioner further argues that once an interest is "deemed vested" under the 1989 Act, the

2006 Act cannot apply, because the DMA applies only where "the mineral interest [is] held by

any person, other than the owner of the surface," and "different entities own the surface and the

mineral rights." (Merit Br. of Pet. at 21.)8

It is true that the DMA applies only when a mineral interest is "held by any person, other

than the owner of the surface." R.C. 5301.56(B). But the Act specifically defines what it means

to "hold" a mineral interest. The "holder" of a mineral interest is the "record holder" of the

interest. (Emphasis added.) R.C. 5301.56(A). "Automatic" vesting under the 1989 Act would

not change the "record holder" of the mineral interest or affect the title record in any way. 'I'hus

here, assuming there were some "automatic" vesting in 1.992, Nortli American and/or its lessee

remained, and still remains today, the "record holder" of the mineral interest. The DMA still

applies, because the record owners of the minerals and of the surface are different, and the only

way the oil and gas held by North American could be "deemed abandoned and vested" under the

DMA is under the current DMA.

8Amicus State of Ohio likewise mistakenly argues, "If ownership of abandoned mineral
interests had already vested in a surface owner before 2006, there is nothing that will trigger the
notice requirements [of the 2006 Act]." (State of Ohio Amicus Br. at 9.)
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Indeed, the language of R.C. 5301.56(A) and (B) underscores that the legislature never

intended "automatic" vesting to occur. After "automatic" vesting, the mineral interest would still

be "held" by a person other than the surface owner; under the plain language of the Act, the

rights would appear still to be subject to a future determination of abandonment, and there would

be no finality or closure. Only a claim or court proceeding that resulted in a reuniting, on the

record, of the mineral and surface rights, could provide the clarity of title that the legislature

intended all along.

3. The 2006 DMA Is Remedial and Can Be Applied Retroactively

Petitioner argues that the 2006 DMA "may not be applied retroactively." (Merit Br. of

Pet. at 17.) But respondents do not seek to apply it retroactively; there is nothing retroactive

about applying a 20061aw to a 2013 claim. Respondents do not argue for applying a new law to

claims that are already pending; they argue only for applying the law that the General Assembly

put into place seven years before this case.

Assuming for the sake of argument that an automatic vesting of mineral rights occurred

under the 1989 Act, those rights could later be made contingent on the surface owner's

compliance with the requirements of the 2006 Act. To the extent that is "retroactive," there is

nothing imI)ermissibly retroactive about it, because the 2006 amendments are procedural or

remedial.

Petitioner and amici correctly describe, but misapply, this Court's test for

unconstitutional retroactivity. That test "requires the court first to determine whether the General

Assembly expressly intended the statute to apply retroactively." Bielat, 87 Ohio St.3d at 353,

721 N.E.2d 28. This intent can be determined from any "clear indication of retroactive

application." Van Fossen, 36 Ohio St.3d at 106, 522 N.E.2d 489. Where that is present, "the
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court moves on to the question of whether the statute is substantive, rendering it

unconstitutionally retroactive, as opposed to merely remedial." Bielat at 353.

Both the 1989 and the 2006 DMA clearly indicate that the legislature intended them to

have retroactive, as well as prospective, effect. Both provide for a 20-year "look-back" period,

with the result that property rights can be determined by acts or omissions that occurred long

before the statute was enacted. If the 1989 DMA were only prospective, there would have been

no reason for the three-year grace period that the General Assembly included; the Act would

have had no effect on mineral ownership unti12009 at the earliest, after a 20-year period of

nonuse that began when the statute was enacted. Likewise, if the 2006 DMA were only

prospective, there could be no claim under the Act until 2026, a result that no legislator intended

and no court has suggested. Both statutes were thus intended to be partly retroactive.

'I'he 2006 amendments were not substantive but remedial, and are therefore not

"unconstitutionally retroactive." (Emphasis sic.) Bielat at 353 ("We emphasize the phrase

`unconstitutionally retroactive' to confirm that retroactivity itself is not always forbidden by

Ohio law.'"). It is undisputed that the legislature sought to "fix perceived problems" with the

1989 version of the statute, which "did not clearly define when a mineral interest became

abandoned[,] and exactly how the process to reunite the mineral ownership with the surface

ownership was to be accomplished." H.B. 288, Sponsor Testimony, 2006 DMA, at 1-2. The

legislature did that by specifying a newpNocedure: "for any allowable vesting to occur, the

landowner must notify the holder of the mineral interest and file an affidavit of abandonment as

specified in the act." Ohio Legislative Service Comm'n, Bill Analysis, Sub. H.B. 288 at 1. The

amendments "remove[d] the ambiguity of the [1989] statute," H.B. 288, Sponsor Testimony,

2006 DMA at 1, by setting forth a "vesting process" that includes "specified notification and
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affidavit requirements for allowable vesting to occur." (Emphasis added.) Ohio Legislative

Service Comm'n, Bill Analysis, Sub. H.B. 288 at 2, 3 (App. at 94, 95).

The 2006 amendments did not change or take away any substantive rights whatsoever;

they merely addressed the procedures that must be followed before any allowable vesting of

mineral rights can occur. The General Assembly left the substantive elements of a claim of

abandonment completely unchanged. The sponsor's testimony was thus clear that the

amendments "will [not] alter the balance between surface owners and mineral rights owners"

H.B. 288, Sponsor Testimony, 2006 DMA, at 2 - testimony that confirms the statute "is clearly

not substantive in nature, rather it is remedial." Eisenbai°th, 2014-Ohio-3792, at ¶ 111

(DeGenaro, concurring).

Such "[c]hanges in. procedural rules may often be applied [even] in suits arising before

their eriactment without raising concerns about retroactivity." State v. Ayala, 10th Dist. Franklin

Nos. 98AP-349 & 98AP-350, 1998 Ohio App. LEXIS 5416, at *6-7 (Nov. 10, 1998), quoting

LandgNaf, 511 U.S. at 275. "A statute does not operate `retrospectively' merely because it is

applied in a case arising from conduct antedating the statute's enactment ...." Landgraf, 511

U.S. at 269 (internal citations omitted). Instead:

The conclusion that a particular rule operates "retroactively"
comes at the end of a process of judgment concerning the nature
and extent of the change in law and the degree of connection
between the operation of the new rule and a relevant past event ....
Retroactivity is a matter on which judges tend to have "sound ...
instinct[s]," and familiar considerations of fair notice, reasonable
reliance, and settled expectations offer sound guidance.

(Alterations in original.) M&F Szcpermal^ket, hzc.. v. Owens, 997 F. Supp. 908, 912-13 (S.D.

Ohio 1997), quoting Landgraf, 511 U.S. at 269-70. 'These "familiar considerations" show that,

even assuming for the sake of argument that the oil and gas could be "deemed vested" in plaintiff

under the original DMA, there is nothing that precludes application of the amended DMA here.
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The pertinent amendments to the DMA were remedial insofar as they changed the

"process to reunite the mineral ownership with the surface ownership," but not the substantive

law - not the elements of a claim of abandoiunent. Such procedural or remedial changes do not

violate any proscription against retroactive legislation, even if they have a "substantive effect" in

some cases, Pinkney, 2005-Ohio-4167, at !^ 37, or are "outcome-determinative for some

claimants." Combs, 459 F.3d at 647.9

It has, however, been decided in numerous cases that retroactive
laws refer to those which create and define substantive rights, and
which either give rise to, or take away, the right to sue or to defend
actions at law. It has been further declared at numerous times that
a statute which is ["]remedial["] in its operation on rights,
obligations, duties, and interests already existing is not within the
mischiefs against which that clause of the Constitution was
intended to safeguard, and the remedial statutes do not even come
within a just construction of its terms.

Smith v. New York Cent. RR. Co., 122 Ohio St: 45, 48-49, 170 N.E. 637 (1930).l0

9 In Combs, for example, an amendment to the social security disability statute removed
"obesity" from the list of conditions that would make a claimant "conclusively presumed" to be
disabled. Id. at 642. The claimant had originally filed her disability claims, which included
obesity, before the amendment, and thus arguably had a vested right in the claim. Id. But as a
result of the amendment, she no longer was entitled to a conclusive presumption, and had to
provide proof of the disability. Id. at 642-43. The court found that applying the amendment was
not precluded by the Landgraf factors of "fair notice, reasonable reliance, and settled
expectations." Id. at 646. The court held that the amendment was a procedural change, and was
accordingly not unlawfully retroactive. Id. at 647. The court also noted, "[d]oubtless there are
situations in which a procedural rule will have such substantive effects ...." Id. See also
Quiros v. Engineers Architects & Surveyors Examining Bd., 2005 U.S. Dist. LEXIS 19518, at
* 16 (D.P.R. Aug. 31, 2005), in which the court found that additional burdens imposed by
statutory amendment upon the plaintiff in order to keep a state-issued professional license were
not unlawfully retroactive. The court reasoned that because the amended statute provided a
process for obtaining and keeping licenses, the statute was prospective, and not retroactive. Id.
at * 15-16. The court added that "retroactive application would have occurred if [the plaintiff s]
license was revoked" outright without providing him the chance to keep it. Id. at * 16.

10 In Smith, the legislature shortened the statute of limitations for personal injury claims
from four to two years, after plaintiff's claim had already accrued. Plaintiff brought suit more
than two years after his claim accrued. Id at 50-51. The court held that the claim was time-
barred under the amended statute, even though plaintiff had a "vested right" in his cause of
action and lost that right. Id. at 51.
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Petitioner's argument that the 2006 Act would "retroactively destroy" his rights is simply

wxong; the amendments do not have any necessary effect on anyone's rights. They merely set

forth a new procedure; if petitioner had followed that procedure, by filing the required notice,

and respondents had then failed to take action under § 5301.56(H), the mineral rights would have

vested in petitioner under the 2006 Act just as he claims they vested under the 1989 Act. Any

rights that petitioner had could be lost only by noncompliance with the amended Act; the Act

itself did not cause petitioner to lose anything.

That is very different from unconstitutional legislative enactments that by themselves

extinguish vested claims or rights. A statute that eliminates an accrued common law damages

claim and replaces it with a statutory compensation claim, for example, "deal[s] with rights and

not remedies," and is unconstitutional if retroactive. Weil v. I'axicabs of Cincinnati, Inc., 139

Ohio St. 198, 204 (1942). A statute changing the heirs to an intestate person's estate is likewise

unconstitutional if retroactive because "the Legislature is without authority to enlarge or lessen a

vested estate by passing subsequent laws," and "property acquired under existing laws should not

and cannot be divested at the pleasure of the Legislature." Jackson v. Rutherford, 23 Ohio App.

506, 511-512, 155 N.E. 813 (5th App. Dist. 1926). Here, by contrast, no mineral interest was

"divested at the pleasure of the Legislature." The new DMA did not chailge the substantive

elements of abandonment under the Act, but only the procedure, and did not "divest" anyone.

Petitioner cites Scamman v. Scamman, 90 N.E.2d 617 (Montgomery C.P. 1950), for the

proposition that "failure to exercise a vested right before the passage of a subsequent statute,

which seeks to divest it, in no way affects or lessens the right." (Merit Br. of Pet. at 20) But

Scamman involved rights of succession to property, and is based on the general rule that there "is

a right to a succession to an ancestor's property after his death according to the law as it existed

at the time of his death," and that "any statute depriving an heir or distributee" of that right is
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unconstitutional. Id. at 619. That rule is irrelevant here; again, the 2006 amendments to the

DMA, unlike the statute in Scamman, did not by themselves deprive anyone of any mineral

interest. They merely established procedures that had to be followed by any surface owner

claiming, for the first time, that a forfeiture had occurred and that minerals should be deemed

abandoned and vested in him or her.

Remedial laws can extinguish property rights without being improperly retroactive. The

MTA, for example, which the DMA is a part, extinguishes vested property rights; indeed, its

very purpose is "to improve the marketability of title by extinguishing certain outstanding claims

due to a lapse of time." Pinkney, 2005-Ohio-4167, at ¶ 31; see Mobbs v. City ofLehigh, 655

P.2d 547, 551 (Okla, 1982) (purpose of marketable title acts is to "extinguish any claim,

... vested or contingent ... unless the claimant preserves his claim") (Emphasis added), And it

applies retroactively. But it is not impermissibly retroactive, because it is a "merely remedial"

law. Pinkney at ^ 37. "[A]lthough [the MTA] requires specific notice requirements to preserve a

party's future claim or interest in land, these are procedur-czl requirements necessary to simplify

land transactions for the mutual benefit of the purchaser and the seller." (Emphasis added.) Id.

The 2006 DMA is likewise a "merely remedial" law. It did not change any of the

substantive elements of abandonment and vesting in the surface owner. Petitioner did not lose

any vested substantive right by the enactment of the amendments in 2006; he lost only a

procedural argument that he should receive a windfall of mineral rights without giving notice to

the record holder, See Eisenbarth, 2014-Ohio-3792, at ¶ 84 (DeGenaro, concurring) ("The

extent of the right the Eisenbarths held under both the 1989 and 2006 ODMA was the potential

for abandonment and vesting, this right was not lost when the ODMA was amended. Instead, the

procedure surface owners had to follow to reunite the severed mineral rights with the surface fee
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was clarified.") Petitioner could have advanced that argument at any time between 1999, when

he acquired the surface rights, and 2006.

If the legislature did not intend the 2006 amendments to have any possible retroactive

effect, it could have made that clear with language stating that the amendments do not affect any

mineral rights deemed vested under the Act before June 30, 2006, the effective date of the

amendments. "In other words, the General Assembly could have stated that the 2006 ODMA

applies only to severed mineral rights which had not reverted to the surface fee owner by

operation of the 1989 ODMA, or that it applied only to mineral rights which were severed after

the effective date of the 2006 version." Eisenbarth at ¶ 113 (DeGenaro, concurring).

That is exactly what the legislature has done in other legislation concerning land rights.

For example, § 5301.01(B)(1) provides that deeds and other instruments executed before

February 1, 2002 that were not acknowledged by two witnesses as then required are nevertheless

presumed valid and that their recording is constructive notice. The legislature added that this

amendment "does not affect any accrued substantive rights or vested rights that came into

existence prior to February 1, 2002." R.C. 5301.01(B)(2) (App. at 99). Likewise, in § 5301.07,

the legislature provided that if an instrument with certain defects has been of record for more

than 21 years, the instrument and the record thereof shall be cured of the defects. But the

legislature made clear that this could not be applied retroactively: "This section does not affect

any suit brought prior to November 9, 1959 in which the validity of the acknowledgment of any

such instrument is drawn in question." R.C. 5301.07 (App. at 100). And in § 5301.071(E)(1),

the legislature provided that recorded instruments conveying property interests shall not be

considered defective or invalid because the named grantor or grantee is a trust rather than the

trustee or trustees, and added that this provision "shall not be given retroactive . . . effect if to do

so would invalidate or supersede any instrument ... recorded ... prior to the date of recording of
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a curative memorandum of trust or the effective date of this section, whichever everit occurs

later." R.C. 5301.071(E)(2) (App. at 101).

Here the General Assembly could similarly have stated with no difficulty that the

amendments would not be given any effect if to do so would invalidate a mineral interest that

was deemed abandoned and vested bei-'ore June 30, 2006. "Had the Legislature intended a

different result this provision of the statute could easily have been worded by the use of

appropriate language to cover a situation of this kind." Cornell v. Bailey, 163 Ohio St. 50, 58,

125 N.E.2d 323 (1955).

There is no unfairness in applying the 2006 DMA here. There is no evidence that

petitioner relied on any "automatic vesting" under the original DMA, or had any "settled

expectation" of ownership before the 2006 DMA was passed. M&F Supermarket Inc., 997

F. Supp, at 913, quoting Landgraf, 511 U.S. at 270. To the contrary, plaintiff took no action at

all with regard to the mineral rights unti12013 - seven years after the DMA was amended,

fourteen years after petitioner first obtained the surface rights to the property in the 1999 deed,

and twenty years after petitioner claims the mineral rights vested in 1992. During all that time,

petitioner did nothing, making no claim until after respondents had drilled a productive well. It

is well-settled that a legislature can condition the retention of even vested property rights on the

performance of certain obligations, and such rights can accordingly be forfeited or extinguished:

Even with respect to vested property rights, a legislature generally
has the power to impose new regulatory constraints on the way in
which those rights are used, or to condition their continued
retention on performance of certain affirmative duties. As long as
the constraint or duty imposed is a reasonable restriction designed
to further legitimate legislative objectives, the legislature acts
within its powers in imposing such new constraints or duties.

(Emphasis added.) United States v. Locke, 471 U.S. 84, 104 (1984) (vested mining claims

forfeited because owners failed properly to file certain forms with the Bureau of Land
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Management). The Ohio legislature determined that it was unfair to deprive a severed mineral

owner of his property without notice and an opportunity to maintain his claim to the minerals,

and accordingly imposed duties on any surface owner who wishes to claim that the minerals

were abandoned. These duties are reasonable requirements "designed to further legitimate

legislative objectives."

Petitioner and amici also claim that Ohio Revised Code §§ 1.48 and 1.58 support their

"retroactivity" argument. (See, e.g., Merit Br. of Pet. at 17-20.) Those sections, however,

merely codify the basic principles of retroactivity. Section 1.48 presumes prospective

application of a statute unless "expressly made retrospective." Both the original and the

amended DMA were expressly made retroactive. Section 1.58 provides that an amendment to a

statute does not "affect the prior operation of the statute or any prior action taken thereunder."

There was no "prior operation" of or "prior action" under the 1.989 statute - that is, no judicial or

official act under the law, nor any reliance, action or change of position by petitioner. All that

happened was that the legislature passed the law, and the legislature changed that law when it

decided that the original version was unclear. See, e.g., Cook v. Matvejs, 9th Dist. Summit No.

8626, 1977 Ohio App. LEXIS 8880 (Dec. 29, 1977) (holding that changes in the statute of

limitations for claims by minors were not impermissibly retroactive under § 1.58, even though

plaintiff's claims, which had accrued and vested before the amendments, were time-barred under

the new law.)

Petitioner's argument that the 2006 DMA cannot be applied to affect rights that "vested"

under the 1989 DMA is notably inconsistent with his own position that the 1989 DMA divested

North American's predecessor of mineral rights that it held under common law. "Logic dictates

that if the 2006 ODMA changes cannot be retroactively applied to divest an owner of an interest

deemed vested under the 1989 version, then the 1989 ODMA similarly cannot be used to

-28-



retroactively divest an owner of an interest deemed vested under common law. The 2006 version

is no more retroactive than the 1989 version," Eisenbarth, 2014-Ohio-3792, at ¶ 82 (DeGenaro,

concurring).

This Court last year rejected a very similar "retroactivity" challenge to statutory

amendments, in Longbottom v. Mercy Hosp. Clermont, szapra. The plaintiff in Longbottom was

injured in 2002 and his claim accrued at that time. In 2004, the Ohio legislature amended the

statute on prejudgment interest, R.C. 1343.03. The amendments imposed a new notice

requirement for prejudgment interest: a person claiming such interest now must give "written

notice in person or by certified mail that the cause of action has accrued," R.C.

1343.03(C)(1)(c)(i), and unless and until he gives such notice, no prejudgment interest accrues.

The amendments also completely eliminated prejudgment interest on future damages.

This Court held that these 2004 amendments applied to any case filed after the effective

date of the amendments, even if the claim had accrued before 2004. The Court rejected

plaintiff's challenge under the Retroactivity Clause:

Although the Retroactivitv Clause bars statutes that extinguish
preexisting rights, id., it does not prohibit legislatiori that "merely
affect[s] `the methods and procedure by which rights are
recognized, protectecl, and enforced, [and] not .. . the rights
themselves.' (Emphasis added.)'' . o.. The 2004 amendment to R.C.
1343.03(C) neither destroys nor eliminates the right to
prejudgment interest ...; rather, the amended statute affects only
the method by which prejudgment interest is calculated.... R.C.
1343.03(C) applies to tort actions filed on or after June 2, 2004,
regardless of when the cause of action accrued.

(Emphasis sic.) Longbottom, 137 Ohio St.3d at 109-110. The aniendments were not

unconstitutional, even though they resulted in the loss of plaintiff's claim for interest that

accrued before any notice was given (as well as the loss of any claim for interest on future

damages). And even tllough the amendments were "not expressly made retrospective," id at
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109, they could be applied to a claim that accrued before, but was not filed until after, the

amendments were adopted.

By the same reasoning, the 2006 amendments to the DMA apply to any quiet title action

filed on or after June 30, 2006. Those amendments likewise did not destroy the right to claim

that mineral interests have been abandoned; they merely changed the "methods and procedure by

which" that right is recognized and enforced, while the substantive elements of an abandonment

claim were not changed at all. Like the new notice requirements for a claim of prejudgment

interest, the new notice requirements for a claim of abandonment apply to any claim filed after

the amendments, even if it accrued before 2006, and do not violate any constitutional

prohibition.

This Court also "implicitly rejected" a retroactivity challenge to the MTA in Heifner v.

Bradford, 4 Ohio St.3d 49, 446 N.E.2d 440 (1983).

In regard to the Pinkney Group's claim that the MTA operates as
unconstitutional retroactive legislation, the Ohio Supreme Court
implicitly rejected this argument in HeifneN v. Bi°adford (1983),
4 Ohio St.3d 49, 4 Ohio B. 140, 4461V.E.2d 440. In Heifner, the
court reversed the lower court's decision and found that a transfer
under a will was a "title transaction" within the meaning of the
MTA. However, in so doing, the court applied and upheld the
MTA, thereby agreeing with the lower court's analysis and
rejection of alleged retroactivity and due process infirmities.

The statute is both prospective and retrospective. Insofar as it is
prospective, no one would question its constitutionality. Insofar as
it is retroactive, its constitutionality is justified on the grounds
hereafter stated.

Pinkney, supra., at ¶ 36, quoting Heifner v. Bradford, 5th Dist. Muskingum No. CA-81-10, 1982

Ohio App. LEXIS 14859, rev'd on different grounds, quoting L. Simes and C. Taylor, supra, at

271-272). The MTA clearly does "extinguish" and render "null and void" vested rights, but that

is a consequence of the Act's "procedural requirements." Pinkney at ¶ 37. The Court of Appeals
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for the Eighth District thus found that "[t]o the extent that the MTA operates retrospectively, ...

it is merely remedial." Id.

The same is true of the DMA. There is simply no constitutional impediment to applying

the 2006 DMA's procedural requirements to petitioner's claims.

B. Question Two

No Ohio court has addressed whether the payment of a delay rental during the primary

term of an oil and gas lease is a title transaction and "savings event" under the DMA. Petitioner

and amici argue that delay rental payments cannot be title transactions because they are not

"publicly recorded." That is incorrect, and ignores the plain language of the statute. A savings

event under the DMA occurs when the mineral interest is the "subject of a title transaction that

has been filed or recorded." R.C. 5301.56(B)(3)(a). The dates and amounts of any necessary

delay rental payments are explicitly stated in a recorded oil and gas lease, and are available to

any interested member of the public. The delay rental payments are thus "recorded" in and

through the lease, which puts the world on notice of them.' I There is no further filing or

recording requirement under the DMA.

Delay rental payments were made in this case under the 1984 oil and gas lease in 1985,

1986, 1987, and in 1988. Had those payments not been made - and nothing obligated the lessee

to make them - the 19841ease would have terminated, and fee simple determinable title to the oil

and gas would have reverted back to North American's predecessor. Instead, the lease and

therefore the lessee's title to the oil and gas was perpetuated each time. Each payment thus

necessarily "affect[ed] title to any interest in land." R.C. 5301.47(F) (App. at 102). If an oil and

11 Moreover, because any expiration of an oil and gas lease should appear on the record,
in the form of a release under R.C. 5301.09 (App. at 103), a person searching the title records
could ordinarily determine from the absence of such a release whether delay rental payments
have been made and thus whether the lease remains in force.
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gas lease is a title transaction, a transaction that perpetuates that lease is also a title transaction,

because it "affects title" in the same way.

In a case that arose under Michigan's Dormant Minerals Act - a model for Ohio's DMA

in certain respects, as noted above - the Michigan Supreme Court provided instructive reasoning.

Energetics, Ltd v. bYhitznill, 442 Mich. 38, 497 N.W.2d 497 (1993). The relevant facts were

much like the facts here: the owner of severed oil and gas interests leased those interests for a

primary term of ten years, and the lease provided that it would terminate after the first year or

any year thereafter in which drilling or production did not occur, unless "delay rental" payments

were made. The lessee made all of those payments as required, and the lease then terminated.

Energetics at 500-501.

The court relied on the payments in concluding that the purpose of the statute was best

served "by avoiding abandonment of a severed interest under circumstances where it is being

actively maintained," and that the dormancy period did not start running until the lease expired.

Id, at 503.

That is the situation here. The 1984 lease from North American's predecessor to C.E.

Beck had an essentially identical structure to the Michigan lease. It had a primary term of five

years, and provided that it would terminate unless annual delay rental payments were made.

Under the terms of the lease, the lessees made delay rental payments, perpetuating or extending

the lease until 1989, when ownership of the oil and gas reverted to the lessor. For five years, the

lessor was thus collecting rent to maintain the lease of the oil and gas under petitioner's property.

Each rental payment "actively maintained" that lease and perpetuated title in the lessee -causing

fee simple determinable title to the oil and gas to remain with the lessee instead of reverting to

the lessor. As such, it "affected" title to the oil and gas no less than the original execution of the

lease. It would make no sense, and would contravene the purpose of the DMA, to hold that the
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lessor had begun to "abandon" its oil and gas at the same time the lessee was paying the lessor

for the oil and gas.

The payments were not separately recorded, but did not have to be, because the lease

itself was recorded and specifically recited the timing and amount of the necessary payments.32

There is no requirement anywhere in the DMA or MTA that every title transaction be separately

recorded in its own individual document. It is sufficient that "[t]he terms of the lease indicate

whether furtller inquiry may be required to determine if the lease continues in force," and the

delay rental payment schedule does that. Id. at 504. Anyone searching the record is put on

notice of the date and amount of each of the required payments, and of the effect of each

payment. Each payment occurs pursuant to a recorded document, and is therefore a recorded

transaction that qualifies as a savings event under R.C. 5301.56(B).

IV. CONCLUSION

For the foregoing reasons, the Court should answer the certified questions as follows:

The 2006 version of the Ohio Dormant Mineral Act applies to claims asserted

after 2006 alleging that the rights to oil, gas, and other minerals autoinatically vested in the

surface land holder prior to the 2006 amendments as a result of abandonment.

2. The payment of a delay rental during the primary term of an oil and gas lease is a

title transaction and "savings event" under the Ohio Dormant Mineral Act.

12 In holding that the termination of an oil and gas lease is a savings event (a "transfer ...
by instrument recorded" under the Michigan statute), the Michigan Supreme Court rejected the
argument that a separate recording of the termination was necessary. Since both the execution or
commencement of the lease and its termination -- two separate "transfers of interest" - "were
evidenced in the recorded lease," a "separate act of recording would not have been necessary to
put the world on notice of' the termination. (Emphasis added.) Energeties, Ltd. v. W7iitrrxill, 497
N.W.2d at 502 (quoting trial court's opinion). "Anyone checking the status of the ... property
would have to be on notice of the recorded lease and its expiration date." Id. The same is true of
delay rental payments.
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IN THE COURT OF CaMMOl\T PLEAS
FOR CARROLL COUNTY

RONALD EDWARD DAHLGREN, et al.

Plaintiffs

V.

BROWN FARM PROPERTIES, L.L.C. et al

Defendants

2013ROY 13 g.
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)
) Case No. 13CVH27445

)
) Judge Richard M. Markus
) (Serving By Assignment)
)
) NUNC PRO TUNC
` COP.RECT]3D OP'IviON
) AND JUDGMENT
) .

On November 6, 2013, this Court inadvertently filed a previous draft of its Final Opinion

and Judgment for this case. Pursuant to Civ. R. 60(A), this Court now strikes that.document and

replaces it with the Final Opinion and Judgment that it files today.

Judge Richard M. Markus, Retired Judge Recalled to
Service pursuant to Ohio Constitution, Art. IV, §6(C)
and R.C. 141.16 and assigned to the Carroll County
Common Pleas Court for this matter.

THE CLERK SHALL MAIL TIME STAMPED COPIES OF THIS FINAL OPINION AND
JUDGMENT TO ALL COUNSE.L AND THE ASSIGNED VISITING JUDGE
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IN THE COURT OF COMMON PLEAS

FOR CARROLL COUNTY
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RONALD EDV+IARD DAHLGREN, et al. )
) Case No. 13CVH27445

Plaintiffs . )
) Judge Richard M. Markus

V. ) (Serving By Assignment)
)

BROWN FARM PROPERTIES, L.L.C. et al. ) FINAL OPINION AND
^ . . ,Iv?DO-W.hTT

Defendants }

FACTUAL AND PROCEDURAL HISTORY

On February 11, 2013, eight plaintiffs filed this case to quiet title for oil and gas rights

they inherited from their mother or grandmother. Three defendant landowners contend that

Ohio's Dormant Mineral Act deemed that the fatnily abandoned those rights which then merged

into the landowners' surface titles. The fourth defendant is a developer that holds the plaintiffs'

leases for those oil and gas rights. Each defendant filed an Answer with a Crossclaim or a

Counterclaim. The defendant developer supported the plaintiffs' claims.

Ohio adopted its Dormant Mineral Act as part of its 1'vlarketable Title Act on March 22, .

1989, and added.significant-procedurai provisions by an amendment on June 30, 2006. The

parties agree that eitlier the 1989 version or the 2006 version of Ohio's Dormant iv.Cinerals Act

govenas their dispute. No one asserted or sought to enforce an abandonment claim while the

1989 version was in effect. This-Court concludes that the 2006 version controls and denies the

landowners' abandonment claim, so the plaintiffs retain those rights.
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On August 5; 2013, all parties jointly filed "Sti.pulations of Fact" which provide:

Certain parties have recently amended their pleadings so that the only claims
-remaining in this action by any party sound in declaratory relief or quiet title and
involve the issue of whether the Defendants have ownership of the oil and gas
niin.erals underlying their respective properties. The parties agree and stipulate to
the folloNving facts and request that the issue of the ownership of the subject
minerals be finally decided by the Court based upon the stipulated facts without
the need of any trial.

Those factual stipulations provide the basis for this Court's decision.

On September 16, 1949, Carl E. Dahlgren and Leora Perry Dahlgren (husband and

wife) conveyed 225.59 acres in Carrol'1 Caunty tc `dlilliani L ei^ is Dunlap, wit;a a deed that-

provided:

Excepting and reserving to Leora Perry Dahlgren all the oil and gas underlying
said premises together with rights of way for pipe lines and ingress and egress to
any drilling operatioyis thereon and for the removal of said minerals from said
property.

By that deed, the Dahlgrens severed the subsurface title for oil and gas from the surface title for

that property. See Gill v. Fletcher (1906), 74 Ohio St. 295, paragraphs 1-3 of the syllabus.

Leora Dahlgren did not convey her retained mineral rights to anyone before her death on

March 13, 1977. Her will and resulting probate court orders v.ested her mineral rights in her

three children. They are the laNvful successors to Leora Dahlgren's reserved rights, pursuant to

probate court Certificates of Transfer which her daughter mistakenly filed.with.the Carroll

County Probate Court..rather than the Carroll County Recorder's Office. The Carroll County

Probate Court issued a Certificate of Transfer for tliose oil aard gas rights to those children on

May 3, 1978.

Those reserved rights were not the subject of any title transaction that anyone recorded in
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the Carroll County Recorder's Office between March 22, 1969 (twenty years before the effective

date for the 1989 version of the Dormant Minerals Act) and September 17, 2009: (the date when

one of the plaintiffs first recorded an oil and gas lease to a developer).

There was no drilling at, production from, or storage of oil or gas on that property or any

property pooled with it before July 5, 2012. The severed oil and gas title was not separated from

the surface title on tax lists for the Carroll County Auditor or the CarroPl County Treasurer: No

one filed a claim in the Carroll County Recorder's Office for oil or gas ownership on the relevant

that:claimon`ApriI12;.201.2:,

The three defendant landowners are the lawful successors to Williazn. Dunlap's rights for

the relevant properties, pursuant to duly recorded chains of title. In each of their chains of title

the deeds are expressly subject to the oil and gas reservation set forth in the deed recorded at

Volume 121, Page 300, which is the 1949 Dahlgren deed.

Two of the three landowner defendants first acquired their interests in the relevant

properties after the 2006 amendment to Ohio's Dormant Mineral Act, so they did not and could

not have asserted any abandonnzent claim before that amendment, The remaining landowner

defendant acquired his interest in relevant property by deeds in 1999 and 2002.

None of the defendant landowners nor any of their respective predecessors in interests

ever asserted any abandonment for the relevant mineral xights in any e:ourtproceeding b.efore

these iandowner defendants filed their pleadings in this case.

In 2009, each 'of the plaintiffs leased their oil and gas interests for the relevant properties

to a developer who recorded those leases in the Carroll County Recorder's Offiee in 2009 or

2010, and who later assigned those leases to the_ defendant developer.

3
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In March of 2012, one of the defendant landowners sent the plaintiffs and the leaseholder

developer a "Notice of Owner's Intent to Declare the .A.bandonm.ent of Mineral Interest (Ohio

Revised Code 53.01.56)" for part of the relevant properties. There is no evidence that before

then any of the defendant landowners or any of their predecessors in interest ever asserted to any

of the plaintiffs or to any public official that any owner of those mineral interests had abandoned

.thefri. .

Within 60 days after the landowners sent them a "Notice of Owner's Intent to Declare the

Abandonment of Mineral Interest," fave of the eight.plairtiffs.filed elainas-for their releva.nt -

mineral interests in the Carroll County Recorders' Office.

On September 3, 2013, the plaintiffs filed their Brief in Support of Request for Judgment.

On October 18, 2013, the three defendant landowners filed their Motion for Judgment and

Supporting Brief, and the defendant developer filed its Responsive Brief in Support of Plaintiffs'

Request for Judgment. On November 1, 2013, the plaintiffs filed their Responsive Brief. The

case is now ripe for this Court's decision.

THE UNDERLYING MARKETABLE TI'FLE ACT

In.1961 Ohio joined a widespread title reform movenient when it enacted its Marketable

Title Act as R.C. 5301.47=5301.56. In the Prefatory Note for a later proposed Uniform

Marketable Title Act, the National t;onference of Commissioners on Uniform State Laws

explained the general purpose for those laws:

The basic idea of the Marketable Title Act is to codify the venerable New England
tradition of conducting title searches back not to the original creation of title, but
for a reasonable period only. The Model Act is designed to assure a title searcher
who has found a chain of title starting with a document at least 30 years old that
he need search no further back in the record. Provisions for rerecording and for
protection of persons using or occupying land are designed to prevent the

4
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possibility of fraudulent use of the marketable record title rules to oust true
owners of property.

The most controversial issue with respect to marketable title legislation is whether
or not an exception should be made for mineral rights. This [Unifqrni] Act
follows the Model Act in making no such exception. Any major exception largely
defeats the purpose of marketable title legislation, by forcing the title examiner to
search back for an indefinite period for claims falling under the exception.

As originally enacted, Ohio's Marketable Title Act goyerned all interests in land

including severed mineral interests. It relies on a chain of title with a "root" record no more than

40 years old. It included R.C. 5301.47 ("Definitioans"), 5301.48 ("Unbroken chain of recorded
......_.. .. . . ,_.

title"), 5301.49 ("Record marketable title; exceptions"); 5301.50 ("Prior interests"), 5301.51

("Preservation of interest"); 5301.52 ("Contents of notice"); 5301.53 ("Certain rights not.

barred"); 5301.54 ("Effect of changes in law"), 5301.55 ("Liberal construction"), and R.C.

5301.56 ("Three year extension"): Between 1963 and 1989, the legislature adopted various

amendments to those sections, which are not relevant here.

Effective March 22, 1989, the legislature repealed and rewrote R.C. 5301.56 to create

Ohio's Dormant Minerals Act. Effective June 30, 2006, the legislature amended R.C. 5301.56

by adding procedures for a surface landowner to claim that a mineral rights holder has abandoned

those rights and for the mineral rights holder to challenge that claim.

In their context, itis clear that the legislature has always intended that the Marketable

Title Act (R.C. 4301.47-5301.55) and the Dormant Nlinerals Act (R.C. 5301.56) are integrated

title laws which should be read together whenever they were in effect.

Thus, R.C. 5301.47 provides definitions that apply to R.C. 5301.47 to 5301.56 inclusive;

and R.C. 5301.54 restricts the effect of all those sections on other statutory provisions. More

5
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significantly, R.C. 5301.55 directs:

Sections 5301.47 to 5301.56, inclusive, of the Revised Code, shall be liberally
coiisttued to effect the legislative purpose of simplifying and facilitating land title
transactions by allowing persons to rely on a record chain of title as described in
Section 5301.48 of the Revised Code, subject only to such limitations as appear in
section 5301.49 of the Revised Code.

The purpose of the Marketable Title Act is to, "simplify and facilitate land title transactions by

allowing persons to rely on a record chain of title." Collins v. Moran, 2004-Ohio-1381 (7"' Dist.),

¶20, quoting Semachko v. Hopko (1973), 35 Ohio App.2d 205; see also Pinkney v. Southwick

Investments; LLC'., 20,05-Jhio-4167 (8`h List.) at131:

Both the Marketable Title Act and its Dormant Minerals Act component support reliance

on public documents rather than private communications for title transfers. For some purposes,

the Marketable title Act permits reliance on public documents outside the county recorder's

office.

R.C. 5301.47 defines reliable public records that document title interests and transfers:

As used in sections 5301.47 to 5301.56, inclusive of the Revised Code:

(B) "Records" includes probate and other official public records, as well as records
in the office of the recorder of the county in which all or part of the land is situate.

(C) "Reeording," when applied to the official public records of the prob ate or other
court, includes filing:

(F) "Title transaction" means any transaction affecting title to any interest in land,
including title by will or descent, title by tax deed, or by trustee's, assignee's,
guardian's; executor's, administrator's, or sheriffs deed, or decree of any court, as
well as warranty deed, quit claim deed, or mortgage.

6
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R.C. 5301.45 defines the holder of an "unbroken chain of title" for an.interest in real

property and therefore a "marketable title" for that interest to include (a) a person for whom those.

public records show an unbroken chain of title for that interest which. extends back for at least

forty years; or (b) a person for whom those public records show an unbroken chain of title for an

interest that a document created within the preceding forty years. If the documents in that chain .

of title specifically identify a recorded document that created an interest in that property, the act

preserves that interest. R.C. 5301.49(A). All irzterests created before an unbroken chain of title

rliat:.extend5 baci^.^tL tc ^^t tesi^y-ycars ^ h ich a:re:,not othei^ris€:pres?rved by the act ar.e-"riull.and..

void" [R.C. 5301.50] and. "extinguished" [R.C. 5301.49(D)].

Subject to,specitied exceptions, the holder of an interest with an unbroken chain of title

for at least forty years need .n,ot demonstrate (a) the creation of that iiiterest more than forty years

earlier, or (b) the termination of any purported limitation on that interest more than forty years

earlier. 'The forty years are measured back from "the time the marketability is being determined"

[R.C. 5301.47(E) and R.C. 5301.51(B)]; or "is to be determined" [R.C. 5301.481

R.C. 5301.51 and 5301.52 permit the holder to preserve an othernvise unprotected . interest

by fecording a prescribed notice. Before the 2006 amendment that created the Dorrnant Minerals

Act, the legislature repeatedly revised R.C. 5301.56 to provide additional three year grace periods

during which the prescribed notice could preserve that interest; 'whicli it ultimately e.xtended.to

December 31, 1976 [more than 15 years after the act's effective date].

TWO VERSIONS OF THE DORMANT MINERALS ACT

FoIlowing the adoption of Marketable Title Acts, many states added special rules for the

termination of mineral rights, including temporary lease interests and pennanent fee simple
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ownership. Here again, the National Conference of Commissioners on Uniform State Laws

explains that history in the Prefatory Note for its Uniform Dormant Interests Act, which the

Conference approved in 1986 and the A.B.A. approved on February 16, 1987:

Transactions involving mineral interests may take several. different forms. A lease
permits the lessee to enter the land and remove minerals for a specified period of
time; .... A fee title or other interests in minerals may be created by severance.

A severance of mineral interests occurs where all or a portion of mineral interests
are owned apart from the ownership of the surface. A severance may occur in one
of two ways. First, a.surface owner who also owns a mineral interest may reserve
all or a portion of the mineral interest upon transfer of the surface. In the deed
eoizveying'.tlie surface^ of.the land to.the buyer',>tlie;'se1ler rese?ves`a tnineral.
interest in some or all of the minerals beneath the surface. ...

Second, a person who owns both the surface of the land and- a mineral interest
may convey all or a portion of the mineral interest to another person. ....
Severed mineral interests may be owned in the same manner as the surface of the
land, that is, in fee simple.

Dormant mineral- interests in general, and severed mineral interests in particular,
may present difficulties if the owner of the interest is missing or unknown. Under
the common lativ, a fee simple interest in land cannot be extinguished or
abandoned by nonuse, and it is not necessary to rerecord or to maintain current
property records in order to preserve an ownership interest in minerals. Thus, it is
possible that the only document appearing in the public.record may be the
document initially creating the mineral interest. Subsequent mineral owners, such
as the heirs of the original mineral owner, may be unconcerned about an
apparentlyvalueless mineral interest and may not even be aware ofit; hence their
interests may not appear of record. If mineral owners are missing or unknown, it
may create problems for anyone interested in exploring or mining, because it may
be diffieult or impossible to obtain rights to develop the minerals. An exploration
or mining.compaziy may be.liable to the missing or unknown owners if .
exploratiori or mining proceeds without proper leases. Surface owners are also
concerned.with the ownership of the minerals beneath their property. A mineral
interest includes the right of reasonable entry on the surface for purposes of
mineral extraction; this can effectively preclude development of the surface.and
constitutes a significant irripairment of marketability.

An extensive body of legal literature demonstrates the need for an effective means

8

APPENDIX PAGE 10



of clearing land titles of dormant mineral interests. Public policy favors subjecting
dorrxiant mineral interests to teirnination, and legislative intervention in the
continuing conflict between mineral and surface interests may be necessary in
some jurisdictions. More than one-fourth of the states have now enacted special
statutes to enable tern-iination of dormant mineral interests, and some of the nearly
two dozen states that now have marketable title acts apply the acts to mineral
interests.

Nonuse. A number of statutes have made nonuse of a mineral interest for a term of
years, e.g., 20 years, the basis for termination of the mineral interest Such a.
statute in effect makes nonuse for the prescribed period conclusive evidence of
intent to abandon. The nonuse scheme has advantages and disadvantages. Its
.^Iajor att.r^icti^on. is that:it. enables Pktiuguishment of dormant interests solely on
the basis of nonuse; proof of intent to abandon is unnecessary. Its major
drawbacks are that it requires resort to facts outside the record and it requires a
judicial proceeding to determine the fact of nonuse. It also precludes long-term
holding of mineral rights for such.purposes as future development, future price
increases that will malce development feasible, or assurance by a conservation
organization or subdivider that the mineral rights will not be exploited.

The nonuse concept should be incorporated in any dormant mineral statute....

Recording. Another approach found in several jurisdictions, as well as in USLTA
[Uniform Simplification of Land Transactions Act], is based on passage of time
without recording. Under this approach a mineral interest is extinguished a certain
period of time after it is recorded, for example 30 years, unless during that period
a notice of intent to preserve the interest is recorded. The virtues of this niodel are
that it enables clearing of title on the basis of facts in the record and without resort
to judicial action, and it keeps the record mineral ownership current. Its major
disadvantages are that it permits an inactive owner to preserve the mineral rights
on a purely speculative basis atid to hold out for nuisance money indefmitely, and
it creates the possibility that actively producing mineral rights will be lost through
inadvertent failure to record a notice of intent to preserve the mineral rights. The
recording concept is useful, however, and should be a key element in any dormant
mineral legislation.

^

Constitutionality. Constitutional issues have been raised concerning .retroactive '.
application of a doimmt mineral statute to existing mineral interests. The leading
case, Texaco v. Short, 454 U.S. 516 (1982), held the. Indiana dormant mineral
statute consti.tutional by a narrow 5-4. margin. The Indiana statute provides that a
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mineral right lapses if it is not used for a period of 20 years and no reservation of
rights is recorded during that time. No prior notice to the mineral owner is
reqiuired. The statute includes a two-year grace period after enactment
during which notices of preservatiori of the mineral interest may be recorded.

A combination nonuse/recording scheme thus satisfies federal due process
requirements. Whether such a scheme would satisfy the due process requirements
of the various states is not clear. Comparable dormant mineral legislation has licen
voided by several state courts for failure to satisfy state due process requirements.
Uniform legislation, if it is to succeed in all states where it is enacted, will need to
be clearly constitutional under various state standards. This means that some sort
of prior notice to the mineral owner is most likely necessary.

For Ohio, both the 1989 version and the 2006 version af the Dormant Minerals Act create
.; u.< , .

statuutory conditions when the owner of subsurface minerals rights is "deemed" to have

abandoned those rights. Both versions designate those conditions by ej^cluding circumstances

when the owner is not deemed to have abandoned them. In the 1989 version, R.C. 5301.56(B)(1)

designated conditions that denied or disqualified a statutory claim that a rnineral rights owner

abandoned those rights:

(B)(1) Any mineral interest held by any person, other than the owner of the -
surface of the lands subject to the interest, shall be deemed abandoned and vested
in the owner of the surface, if none of the following applies:

(a) The mineral interest is in coal, or in mining or other rights pertinent to or
exercisable in connection with an interest in coal, as described in division (E) of
section 5301.53 of the Revised Code. However, if a mineral interest ineludes both
coal and other minerals that are not coal, the mineral interests that are not in coal
may be deemed abandoned and vest in the owner of the surface of the lands.
subject to the interest.

(b) The mineral interest is held by the United States, this state, or any political
subdivision, body politic, or agency of the United States or this state, as described
in division (G) of section 5301.53 of the Revised Code.

(c) Within the preceding twenty years, one or more of the following has occurred:

(i) The mineral interest has been the subject of a title transaction that has been
filed or recorded in the office of the county recorder of the county in which

10
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the. lands are located.

(ii) There has been actual production or withdrawal of minerals by the holder
from the lands, from lands covered by a lease to which the mineral interest is
subject, from a mine a portion of which is located beneath the lands, or, in the
case of oil or gas, from lands pooled, unitized, or included in unit operations,
under sections 1509.26 to 1509.28 of the Revised Code, in which the mineral
interest is participating, provided that the instrument or order creating or
providing for the pooling or unitization of oil or gas interests has been filed or
recorded in the office of the county recorder of the county in which the lands
that are subject to the pooling or unitization are located. .

(iii) The mineral interest has been used in underground gas storage operations
by the holder.

(iv) A drilling or mining permit has been issued to the holder, provided that
an affidavit that states the name of the permit holder, the permit nucnber; the
type of permit, and a Iegal description. of the lands affected by the permit has
been filed or recorded, in accordance with section 5301.252 of the Revised
Code, in the office of the county recorder of the county in which the lands are
located.

(v) A claim to preserve the mineral interest has been filed in accordance with
division (C) of this section.

(vi) In the case of a separated mineral interest, a separately listed tax parcel
number has been created for the mineral interest in the county auditor's tax
list and the county treasurer"s duplicate tax list in the county in which the
lands are located.

The 1989 version provided a three year grace period after its effective date for any of the

disqualifying conditions (including the filing of a mineral rights claim) to preclude abandonment.

RC. 5301.56(B)(2). .

The 2006 version designates the same conditions that deny or disqualify a statutory claim

that the owner of subsurface mineral rights abaudoned those rights. The critical difference

between the 1989 version and the 2006 amended version of the Dormant Nlinerals Act is the

presence in the 2006.version and the absence in the 1989 version of any express provision for its
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implementatiorx.

For the 2006 version, the Act provides procedures for a surface owner to regain severed

subsurface mineral rights in the absen.ce of those specified circumstances. To terminate any

subsurface rights the surface owner must notify each subsurface holder that he or she intends to

declare that interest abandoned [R.C. 5301.56 (E)(1)], and within thirty days thereafter must file

an affidavit of abandonment with the applicable county recorder [R.C. 5301.56 (E)(2)]. The

notice must identify the allegedly abandoned subsurface rights and assert the statutorily defined

inactivity [l^C 5301.56 (F)]: The af^davit of.aisarclorit ient must ecrt^firzrs #'̂re z^otiUe ard allege

the statutorily defined abandonment [R.C. 5301.56 (G)].

The 2006 version provides procedures for the subsurface owner to oppose the surface

owner's notice by filing within sixty days thereafter a claim to preserve those rights [R.C.

5301.56 (H)(1)(a)] or an affidavit that disputes the statutorily defined abandonment. [R.C.

5301.56 (H)(1)(b)] If the subsurface holder fails to file either of those documents within that

time, the recorder shalI, memorialize, those events and tliereby vest the surface owner with that

subsurface holder's rights. [R.C. 5301.56 (H)(2)]

By contrast, the 1989 version of C)hio Dormant Mineral'Act did uot include any provision

for the surface owner to notify the holder of any subsurface mineral rights about an abandonment

claim before or after the alleged aba,ndonment, or to file anything with the country recorder or

anywhere else. It provided no procedure for the holder of subsurface rights to contest their

alleged abandonment, and no procedure for anyone to record the abandonment anywhere.

The 2006 version for R.C. 5301.56(B)(3) permits the surface owner to send the holder of

any subsurface mineral rights an abandonment notice whenever none of the statutorily defined
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disqualifying events occurred within twenty years preceding that notice. The 1989 version of '

R.C.. 5301.56(B)(1)(c) provided for its application unless: "Within the preceding twenty years

one or more of the following has occurred," without specifying the event from which it measures

the preceding twenty years. In lieu of the 1989 version's three year grace period after the

statute's effective date for the mineral rights holder to establish h any of the disqualifying events

(including a filed claim), the 2006 version permits the inineral rights holder to file that claim

within 60 days after the surface owner notifies him nfthe claimed abandonment.

i^^st az:Yg,.sr,;i^t'ss r: dhF i^^139.:versian or.. the 2006 uer.sion denies t1^.at the Marketable Title..

Act (R.C. 5301.47-5301.55) remains applicable to mineral rights, at least to the extent that the

Dormant iMinerals Act does not expressly provide differently.

In this case, the surface landowners assert (a) that the 1989 version established the

claimed abandonment automatically when none of the disqualifying events, occurred within

twenty years preceding its effective date or the three year grace period; and (b) that the

abandonrnent was complete befdre the 2006 amendment required different procedures to assert

or coirfirm it.

By contrast, the holders of the reserved mineral rights and the developer who holds their

leases contend (a) thatthe 2006 version controls the abandonment procedures here because the

landowners first asserted any abandonrnent after 2006, (b) thatthe landowners have not complied

with the procedures required by the 2006 amendment because they never filed the required

abandonment affidavit whieh permitted them to contest that claim, and (c) that the 2006 version

precludes abandonment because disqualifying events oceurred after 2006.

Counsel have not cited any appellate decision that decides whether orwhen to apply the
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1989 version of R.C. 5301.56 for an abandonment claim filed after the 2006 amendment. But

see Dodd v. Croskey, 7`h Dist. No. 12HA6, 2013-Ohio-4257 (Sept. 23, 2013)(applying the 2006

version to events that arose before its enactment without discussion of that choice). This court

has found none.

After careful con'sideration, this Court agrees witli the holders of the subsurface mineral

rights.. Without any contrary statutory language, this Court concludes that the 1989 version

impliedly required implementation before it finally settled the parties' rights, at least by a

recorded-abazidobuiient claim that perr^itted ±t:e adveise party to- challenge its valid`ity, if not by .

an appropriate court proceeding to confirtn that abandonment. Circumstances that support a

claimed xight do- not by themselves provide a completed remedy. Absent any implementation or

enforcement of claimed abandonment rights before the 2006 amendment, the landowner

defendants must comply with the procedures which the 2006 amendment requires.

First, the surface owners' interpretation of the 1989 version conflicts with "the legislative

purpose of simplifying and facilitating land. title transactions by allowing persons to rely on a

record chain of title as described in Section 5301.48 of the Revised Code.°" R.C. 5301.55. The

county recorder's records would not reveal some d'asquaiifying conditions that prevent statutory

abandonment. See R.C. 5301.56(B)(3)(c)("Th.e mineral interest has been used.in underground

gas storage operations by the.l.a.older"j; 53Of.56(B)(3)(fj("In the case of a separated mineral

interest, a separately listed tax parcel number has been created for the mineraf interest in the

county auditor's tax list and the county treasurer's duplicate tax list in the eounty in which the

lands are located"). A title examiner might well find the recorded Dahlgren deed with.its

rI eservation of mineral rights, without any record that shows whether the Dahlgrens or their
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descendents preserved or abandoned those rights.

Second, interested parties could dispute compliance with disqualifying conditions,

without filiiig anything in the recorder's office. Hence, reliance on the recorder's records to

establish or avoid abandonment requires at least a recorded document if not judicial

confirmation.

Third, "[fjorfeitures are not favored by the law. The law requires that we favor individual

property rights when interpreting forfeiture statutes." Ohio Dept. of Liquor Control v. Sons of

„ . ....
Lta;yL^:il^xe: F^1 (19.92 ^i5 t1:r;:S# 3d5:i2^ 534,quoted:.at,^ogg v:. Zrirz; 2009,Ohia.-1526,421

Ohio St.3d 449, T9; see also ,State v. Lilliock (1982), 70 Ohio St.2d 23, 25; Dodd v. Croskey,

supra, atT35.

Fourth, the Dormant Minerals Act employs considerably less conclusive language than

the Marketable Title Act to terminate title interests. The Marketable Title Act establishes.that the

unprotected rights are "null and void" or "extinguished," while the Dormant Minerals Act

providcs that•they are "deemed abandoned:." Compare R.C. 5301.50 and R.C. 5301.49(D) ivith

R.C. 5301.56(B)(1). The less conclusive language in the Dormant Minerals Act strongly

suggests that it provides standards but does not resolve the issue. Compare Blatt v. Hamilton

County Bd: ofRevisiorc; 2009-Ohio-5260, 123 Ohio St.3d ', 122; In Re Washington, 2004-Ohio-

698.1, 10'h Dist. No. 04AP429, 123.

Fifth, the landowners' interpretation of these provisions creates the anomaly that mineral

rights are deemed abandoned when the owner has a statutorily preserved record marketable title.

In this case, for example, the plaiiitiffs have a record marketable record title from the probate

court's Certificate of Transfer less than forty years earlier, pursuant to R.C. 5301.47(A) and R.C.
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5301.48; which the defendant. landowmers' own deeds have preserved pursuant to R.C, 5301.49

and R.C. 5301.51. See See Toth v. Berks Title Ins. Co. ( 1983), 6 Ohio St.3d 338, syllabus;

Heifner v. Bradford (1983), 4 Ohio St. 3d 49, syllabus.

Sixth, this Court doubts that statutory abandonment is constitutionally enforceable

without giving the adverse party an opportunity to dispute the relevaat claims. In Texaco v. Short

(1982), 54 U.S. 516, the federal Supreme Court ruled that Indiana's Dormant Minerals Act

satisfied federal constitutional protections when a mineral owner lost his rights in specified '

circumstanc®s^^withou.t givin^ that owner advance iiotice^ ;3ut-the same opiriion stated at 533:-34:

The question then presented is whether, given that knowledge, appellants had a
constitutional right to be advised -- presumably by the surface owner -- that their
20-year period of nonuse was about to expire..

In answering this question, it is essential to recognize the difference between the
self-executing feature of the statute and a subsequent judicial determination that a
particular lapse did, in fact, occur. As noted by app®llants, no specific notice need
be given of an impending lapse. ... It is undisputed that, before iudgment could
be entered in a cluiet title action that would deterrnine conclusively that a mineral
interest has reverted to the surface owner the full rp ocedural 12rotections of the
Due Process Clause -- includitig notice reasonably calculated to reach all
interested parties and a prior opportunity to be heard -- must be provided
(underli.ning emphasis added)

Without advance notice and an opportunity to be heard, statutory abandonment may

violate Art. I, Sec. 19 of the Ohio Constitution ("Private property shall ever be held inviolate"),

even if it does not violate federal constitutional provisions. However, we need not detertnine

whether statutory abandonment without prior notice satisfies that provision of the. Ohio

Constitution where other considerations reach the same result without addressing that concern,

In any event, Due Process requirements in both the federal and state constitutions

unquestionably mandate notice and an opportunity to respond before a dispute about those rights
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can be resolved. Courts should construe statutes in the manner that best confixms their

constitutionality. Mahoning Education Association of Developrriental Disabilities v. State

Employment Relations Board, 2013-0hio-4654, 119; State v. Carnes, 2007-Ohio-604, ¶(7th

Dist.)

For the purposes of this decision, the court accepts the defendant landowners' arguranent

that the 1989 version of Ohio's Dormant Mineral Act deemed the plaintiffs' mineral rights

abandoned if none of the disqualifying conditions existed within twenty years before Mareh 22,

. .
1:989 (tlie act's : fiecfs a^; ^ate);nr,,;before:I^aieh;22; .1.9:92 (tliestatutory graae peno^). S.ee Riddel

v. Layman, 5`h Dist. No. 94CA114 (July 10, 1995). However, at most the abseiice of those

conditions created an inchoate right; it could not and did not transfer ownership without judicial

confirmatioii or at least an opportunity for the disowned party to contest their absence or the

effect of their absence.

The plaintiffs and the lease holder provide legislative history for the 2006 amendment,

which seemingly demonstrates that the ainendment served to remove (a) an ambiguity about the

date from which the law measure the twenty preceding years, and (b) constitutional concerns

about abandonment of property rights without notice. These are procedural changes, not a

removal of substantive rights that requires greater scrutiny. Courts can and should apply

wha.tever current procedures govern the pendirrg dispute.;. Laimigraf v. USI Filrn Products (1994),

511 U.S. 244, 273; Combs v. Comm'r ofSocial Security (2006); 459 F.3d 640, 647 (6" Cir.); Van

Fossen il. Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100, 107..

Indeed, the mineral rights owners might equally complain that both the Marketable Title

Act and the Dormant Minerals Act deprived them of vested cornmon law ownership rights on the
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arbitrary and unsupportable assumption that their failure to develop those minerals meant that

they deliberately abandoned them forever. Could the legislature deem that a surface property

owner abandoned his title if he failed to develop an empty lot for some arbitrary interval? The

federal Supreme Court's decision in Texaco v. Short, supra, may answer: "Yes." But the

property owner must have an opportunity to dispute that result.

NO ABANDONMENT UNDER THE CURRENT LAW

Each of the plaintiffs leased his or her oil and gas interests for the relevant properties to a

deveop'er wh-4 recorded those leases `in the Carroll C6urity R4corder's.Off.ice in 2009 &201:0:

Those recorded leases are-"title transactions" that preclude any deemed abandonment for the

plaintiffs' mineral interests pursuant to the 2006 version of R.C. 5301.56(B)(3)(a).

Within 60 days after a landowner sent them a"Notice of Owner's Intent to Declare the

Abandonrnent of Min-eral Interest," five of the eight plaintiffs filed statutorily suffieient ciaims

for their relevant mineral interests in the Carroll County Recorders" Office. Those recorded

claims preclude any deemed abandonment for their interests and the interests of all the remaining

plaintiffs pursuant to the 2006 version of R.C. 5301.56(B)(3)(e) and 5301.56(C)(2)..

Two of the landowner defendants never complied with R.C. 5301.56(E)(1) by sending or

publishing notice to "each holder" of the allegedly abandoned mineral interests. None of the

defendant landowners ever cornplied"with.R.C. 5301.56(E)(2) by filing aii "affidavit of

abandonment" in the Carroll County Recorder's office. Without those notices or affidavits, those

landow^rters failed to invoke the abandonment procedures which the 2006 version requires to

assert an abandonment claim.

18
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FINAL JUDGMENT

In this case, the following plaintiffs hold mineral rights for the relevant properties:

Ronald Edward Dahlgren, Elsa Anne Lyle, Helen Mary Dahlgren, Martha Perry Dahlgren,

Cynthia Ann Crowder, Daniel Carl Dahlgren, Charles Stephen Dahlgren, and Diane Ellen

Pullins. The parties have not asked this Court to determine which plaintiff owns any allocated

interest in those rights for each relevant property, and this judgment shall not serve that purpose.

In this case, the following defendants own the relevant properties: Brown Farm

Properties, i,LC,.rBrian L.,Wagrer,,and,`I:';^o^^ias:Bead.iaell:•...:

In this case, Chesapeake Exploration, LLC is the current holder °of assigned leases and the

defendant developer for the plaintiffs' oil and gas ownership on the relevant properties.

This Court determines and declares that each of the eight plaintiffs retains his or her

respective interest in oil and gas located on or recovered from the properkies designated in the

Complaint and its attachments.

This Court quiets ownership and title to those mineral rights in the plaintiffs and'not in

the surface landowner.defendants.

This Court detemunes and declares that each of the landowner defendants retains his or

its surface ownership for those properties.

This Court deterrnines and declares that the defendant developer retains its rights as the

holder of recorded and assigned leases to those oil and gas rights.

Within sixty days after this Couat files its judgment with the Clerk of the Canroll County

Common Pleas Court and any subsequent appeals from that judgment are exhausted, each of the

plaintiffs or their counsel shall file a copy of this Final Opinion and Judgment in the Carroll
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County Recorder's Office, together with a claim tt7at satisfies R.C. 5301.56( C)(1).

The plaintiffs shall recover the costs of this case, not including attorney fees or litigation

expenses.

20

Judge Richard M. Markus, Retired Judge Recalled to
Service pursuant to Ohio Constitution, Art. IV, §6(C)
and R.C. 141:1^E and 6ssignedao the Carroll Couuty
Common Pleas Court for this matter.

THE CLERK SHALL MAIL TIME STAMPED COPIES OF THIS FINAL OPINION AND
JUDGMENT TO ALL COUNSEL AND THE ASSIGNED VTSIT'ING JUDGE -
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IN fiMI E OUR7' OF C+OMON FLEAS
T^ARttISQI^ ^OTJ-NTY, OHIO

CYLNFR_A-L DIVISIQN

M & $ PAItTiNI,^Z-SIHP
^'l,^it!tiff

V3:

WA7GTER'VA.NCL HINES, ET AL.
T3eFem,dants

4^^^^ t ,( arJ

^., / .

•^^J

Case No,. CYH.-2012-0059

JUDGIVIEI'iT ENTRY

This matter is before the Court atr :pbintiirfs Motion For Surriniary

Judgment filec, :on N.tarc ri 20, 70I3 and Defendant's Motion Fcar Swnmary

:Ti:dur,-teiai filed March 7, 2013.

'I"hc Cnatt has also considerc ol [lie Isa-nics' replies and s:liY'rcpl.ies to said

I1flotiom includin;g tb«t if Defer,df.nt Cresapeake 1;xpioration, L1..C.. :1`hu Cotza

fiuiuer recognizes the ^:act?aal, stipul<,tions as ti1- parLius fiierl: witlt fhe Court 04

Itf arch. 2.1, M13.

Tkti:s znatter is before t)Ae C-'-oizi-° on aCompiaint '.Z'o Qtlief 1`itie aled liy

Plaintiff. Plaintiff contends that they are the suriaoe and minerL o'wriers :of tlie

clisputed ptoperty. The.y ctairn. otiX z,exslup. of the surface ribhts to tll.e property

throug,la purchrse on April ?, 20Q6. This ownership issue is not i.n diw^prite.

F'la;r^tif'f* c.lai-n's ovv;iers^i^ of the piirieral itrterest of the prc,pert;r p -Lrstt.a.nt

to Q:I2..C. 65,301.516 Ohio's Dorsnant Ivlizzeral. Act as it was written in the 1989

version.

Defendarits' Hines family do not cl:ispute PlainEiffs surl''aee right

oum:ershap: Defendant's Hines family do dispute Plaintiffs claim to the property's

mineirai rights.

1
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De,feizdauts' Hines f^uY i.i^,c:laim that I.)omiarit Miner.ai Act does not apply

tn divest fihenz of iYiei n,inezal interes* iu the p-ioperty because qualifying

transactions have occurred in the ziecessary time frame.

Def'endant.s' Hines fa.mily furthe:r argues that if no qualifying ttaa:,^ic;tiu.n,

are deemed to have occurred the cctrrrct version of €3i? t' ^53{}I.56 is the 2006

version and under said statute they properly.preserved thoir mineral interest.

Azi e-xarn:i:jiation: tif ti'it; 1989, 2006 dDIi?L'^. fi530? .56 is necessar3T as we11:

as a reviel^t oi brterpreting case law in xesolving the riisputc.

O;9 .C 5.5v O1.56 (19$9 version)

Tise fac.oxs tc, ^hich ^ou ts ;.:ust ioolt to decide ^hether a raiin,era[ interest

hoidcr had disptaJeci sufficieut actn-ity ^u preserve flieir rights aves :a "'t? };ar

Pc;riocl or whe:tYier mineral in^tezrest had grown stale based upon a Iack of

aciivif r oz^ interest by the wirzerat rights b.tslder»

"i) '''he. raineral arterc.st lras been. the subject of a title transaction that

has; been filed or: recorded in the office ot th.e couz-ity recordeer of =

the county in which the lands are located;

(ii) There has been actual procluctx6n or vaith.drawal of miiierals by the

hcildez:

(iii) The miriezal interest has been used iii un:derground gas storage

operations by the bolder;.

(iv) A.dxi.ilzzzg or mining percnit has been issued to the laoldex.

2
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(v) A claim to, presez-t-a tlie interest has been filed in accoxdance with

division(c) af tlris section. £

(vi) In the case of a separated mineral interest, a separately 3isted tax

parcel n.urn.ber has been created for ti?e minexat i..nterest in the

eounty auditor's ta,x' list and th4 ct3un ty trea^urer's dupIicate tax list

in the (,oun,, in w}iich the Ian.dw ^xe, locafed.

In the case at bar, items (ii), (iii), (iv), (vi) have conciusivcly riat :been,

cornpleted by t13e:inin.eral estate hoXderc Ite7n (v) cIaim to prescrrre inte€est was

not filed in the requisite time period.

Therefore, t',e iiern Yvnich is coiirxol liizg pursuart to the 1989 aci is item (i.)

whether the mineral interest has beer^ subicci of a ti.t?e tra?;sact'+.oii thaf has beeia

file. or re,co.rded in the offfce ci.f'th.e cotiz}:ty, rec,oxcitr of tl~ic euu.-4t,y ii.', tivlL^'lk the

lands are locater'.

Ab"rief discussion ontra^ of ititerest is r-,ecessa;ry

1.. S'u; f̀ac(: Rights.

A;.) The surt'ace rights were sevei _ dfi-orn the mineral Tights by deed on

June 1,,1961 The surface rigiiis Apassed to Seiwav Coal Coznp&-ly ivi.tli

Vance an.d Eleanor Hines reservin:g ilie 0;1 and gas ri,ghts.

B.} Selway Coal Ccsinpany passed the surfic.e rights to Robert Fleagarae on

Febrviary 29, 1975,

C) Robert Fleagane to S1ze11 Mining Cnmpany January 1., 19 8 9.

D.} Shell Mining to.1Z & F Coal Company November 12, 199 1,

3
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E.) R & F Ccia1 Company merger vvi..th Capstone Holding Company

Febraary 9, 2000.

F) Capstone H[oldilig Company to Emanuel J. Mi1^er Et .AI. A.pxzl 20;

200I:

G.) Capstone Holding Campany to W-illiaan and Judith Ledger August b,

?Q01.

H.) Errian:ual J..MiIler Et:Al to M & H Partnership April 7, 2006.

Deeds A, B, C, and D ecintain "reservation clauses :^nr oil and. gas within

the d'eed. 'I'rarsactinn E; F, G, an;d H did nof recite t.he reservation: Thus th:e Iast

title transaction, iiotir.t; the: resezvatiazi of <zI azr.d 1;;&s on the s.u.rf'aGe property vvas

November 12,1991.

0,1I and Cras Ri.ghts

A. The surfa.ce rights were seti,--xea uazn the r-ainerai rights by deed on

:Tiuie 1, 1961. The. sur.l'aee rights vassed to Consolidation Coa:l

Colhpany with Varace and Eleanor Hines reser,rmg the oil aaxd gas

rights.

8. A lease of t.he oil and gas rights was recorded from Walter: v: Hines to

Harzy.J:. IIes on July 15 1969.

C. An oil and gas rease from Walter Vance Mines, Richard Scott Hines

and David Chris Hines and Richard.Scott Hznes as Power of Attorney

for Drtze Anne Hines Danz to Chesapeake Exploration L.L.C. dated: $

October.31, 2011 and recorded Febl-uary 14, 20I2.

4

APPENDIX PAGE 27



The Seventlz District Court of Appeais in. Dodd v. Croskey Case Nci.•

12 HA 6 Oliio A.pp. 7s' Dist (2013)rniled on wtzat constitutes and whether

or not a zriiia.erai interest has been the "subject cst" a title trausacticn wlzich

has been fil.ed or.recorded in the nffice of the caurit,y recor:ter of t:i:e

county in vvlrich the land are lcacated:

The Seventh District heitl;that "T.tie conimori def-inition; of the word

mijbicct" is, topie of interest, pr1mary th.errze o.r basis for action. Under

this d;furitiozr the mineral 'znterests, are not the s:u.bject of the title

tranSacti on.

lu the case at bar, fhe Court fincfs pursuant to the IYndc1 dec'?*iri.

^:^pra t1xa t1le Iast title transaction that the mineral interests were sub:ect

of occi.r:e3 Suly. 15, 194.9. Wherefore1 under rhe. 1989 Dcrma: t Miner-ai

Act th: Coazrt m1a:st decide wfietlier the 1969 trzazsactian was a s^virgs

The effect of the I969^ transaction relies ctn interpretation of the

statu, e and its 20 year look back peiiod.

R.'rddell v. Layman S^' U'zst: App. (1995 WL .4;18812) is the only

appellate dewision which touches izpon the appi ,prta.te;2Q year look back

period for the 1989 Donnant Nfiraeral Act, The Riddell Coirrt decided that,

"thU title transactzon, must have Uc.ctzlxed within the proceed.ing twenty

years fro.ria the enactment of the statue, -vvlai:eh occurred on Marcli 22,.

IMI-1. Appelle.e L.aymaxz recorded the deed on June 12, 1973, was within

the precedz`ag twenty years from the date the statne was enacted."

5
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i

The Riddel case dealt witli. a 1994 coznplai.nt and a 1973

xeservatierx. Wherefore; the Couz-t sl;ecificalty f=nd5 tiiac a rolliirtg 20 ^;ear

period of look bacl' is not at:t'lorized by :^he 1989 statute: 'I'lic Court finds

that. tLe. 20 ; Q::z^ pcricd iar alol,i> ba; k is 20 vLars froni eria::tzrieat iNLrCh

22, 1989: ^^^ e.refcie, a title tnz?saction that the inMeral in4erest is subjecf.

of must ll.r2V4 LCC:l1LrL(7 QLl ti: aRt.',r NtiI(:-R 22, 1969 to se.rvc', as a saYiRgs.

L'Ve.Tlt:

The ^'.6nrt firzds tixat ^Wa?te.r Vance Hine's lease of rriineral.interest

to Haxz'y _1. 7sies on July I5, 1 1969 is a ti#lc iraias.icdor and that the xaiaieral

interest at issue in il,is matter v cre the sa(^ject of that title txansactii z.. As

suelt; the Jidy 15, 2.969 ICusc serves as a savings eve;lt parsuant tc the

1999 dormanz niineral act and tlze, hclding in r,i:^.c#el Supra.

2006 Dormant I`riileral AcA;

In 20(}fi, the E)llio 1ogislatLz^ an.-zended tl:e dorrriaYit znn2eraL act and

, ,. . .
provided a.G^llil

,.
a.ial CIUC process s£fi;^;1:1a-CE5 i:().i1J1ll^',rt7i II1+E,r,;st 1i0l110m

The add'ztzonaI. step:.. ^erzn<^ne to r}lis case are:

1) R,ecording c>fari affidavit of abar.dqn.tirtn.t 55301.^6 (.('.

2) Holder Tnay ftle. a claiizr to preserve tnineral intexests within 60

cia.; s of xzoticeofaffitiavit of.abandonxxzent §;5301.56 (H)('1)..

iu ttie case at bar, l:?efendant prorrzptl y f-ileci their claim to preserve rnin:eral

in:terest w-ithin the 60 day time litnit.

Plaintiff's furthei• clairti that answering Defendant's do not have standing

in thi:smatter in.that they are not the sizi:cessors in interest to the nrigirial 1:aalder's

6
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of m.uteral interest Vance and Eleanor Hines. The Court finds that Plaintiff's

argomezit, to be wi ffic>zit rnerit. Ti_e Court ^'inds that through Ohio's Law Of

Succession fhat the zn.ineral iiiterest 4erein passed frgzn Vance Hines and Eleanor

Hines ajici tl.cn to tlieir oni;, heir their son Walter Vane I-l%nes atad: then from

Wa'ter varic: Riu{°s to his eiiildrei:i, the 73efezadant's hereiti. The Gourt

sp^ci icali3^ fir^cis Deferidan#'s #o be the li<icai rlc;scenda:lts tifthe oxigirtai holdexs

and tlae successors i«. inter ;;:;? to the carigirlalholders rrin.eral inter.est:

I'he t o^,,i- finds l ursuant to both 1hcu 19,89 at3,d.2006 Dor:Enant Mineral Act

6e.I?efenciants Ixave preserved their rnireraT "znterest:. Under 1989 Act, the Court

ffitds the -fuiv i5, 1969 IUase of minezals frcirn Walte.r Vancc Hiu^.s accurr:;d

within tlie sta«.torri boo?c baci; period as defne.d in Ri.ddel and as sazch was a.

sszvil,g:, event ii;d.ef t?ie statiae. Uarder the ?006 : :ctfr the Caut=t: flAds, t.^at

D6e:i:dant's pr operlv preservecl thei.z zniiieral ri y?^::ts b^` .filing' a nr+tice of

prese:vation Wi.t;x tii.G cotintv xecorn^^.

'iRe C:?X1I'i .!1!lds tf?i '200`6 lavt'.Es tile ajUpiiCa^)Ie IAVS lilthe cilse: In D(7dd v:

Crosl:ev Seven[li Dist App (2013) 12 NA 6 (9;121;"2013) tlie; {:aurt ;applied flie,

200E law in determining tt^e par#ies claiin. The ci-irn znvt^lveel a 1947 oil and gas

reservation ivi;h rio furthertitle transactions that the mineral interest were sc7bject.

The Court d.idl not address its cliQZce of the, 2006 Act over the 1989 Actin

i?odd. Hovxver, i; is clear from tlaeir decision that the: 2006 layv was apPlied..

This Court is convinced that applying the 2006 law is the appropriate

statute in this case for the following reasons.

7
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P.C. 5301:56 is part of the Marketable Title Act., ne :`vI^rtrketable'I'itic

Act is C .̂^:kC: 5^301.47 - 530i.50. T?zo. act is to bexead in total and not v6 se4iam^tc-

indenendei,t statuTes. The purpose of the act is to establish a marketalale cb:uis of,

fit.le. ORC 5301.55 iiberal ccnstr2iction "Sections 5301.47 to 530I.56 so

i^aciusire; of the Ghio 1:evised Code sha.il be liberally construed to effect the:

legislative purpo. se of sirrzplifying and facilitating land title transactien by

allowing, persons to rely on a record chain of title as described in Section 5301,4$

of the 0!^io Revised Code, subject only to such lim.itations as apPear in Section

5301.49 oft?le Otiio Revised Code".

. .
-.E^lz<;. appiicatxo.n of .a..n "autoznatic" v.est,^ng clause tsf the I9$9 Darrnant'

Mineral Act is c>or.trary to simplityir.g au a iacilitatirig 'and title firans ^cfiimn 1-,y

al_lowing nersons to reply oji a record chai_n of ftle.

This C;ourt does jicat beiieve i' ^vas the legislative intcnt at enactnie-nt to

rnake sn.r€ace l-toi:ders automatically vested in the ruineral rights pursuant to the

I9P>9 I3oa:iit Mi-oerJ Act. The tezms autc;rmiti estlz^^, terminated, null a.nd.

void, o: cxtinguisl' ed were not used in.the statute.

Tlxose terr^s nu.lI and voxd arzd extinguished are used in other parts of the

rrtarketable;title act but tlie Dvrriiant Ivlineral Act uses tho tenn abandorzed:

The Court does n.tat believe the differen:ee in language to be unoonscz©us.

The Court finds pursuant to the Mazketabl:e Title Act: that Plaintiff at the

tnimsnum iiaust have fiied a qiaiet title action prior to 2006 to have the 1989 law

apply. Absent such action and deterini.nation,notice of the r^eversioii of niin:eral

8.
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iiite.rest would not be app^erit iii the record chain of title and tiius violate tbe

purpose of the Marlcetable.Title Act,

Since in this matter no action was filed unti12012, Plainfff mirst conforrrm

to the appi,icable law euzz'entiy in place to l;erfect their abaiidonmen: claim. And

such the 2006 T.,3orma.-atMincral_ Ac:tis controilinr_.

The Court ^"inds this ruling is not in coaf;ct with Texaco v. Short 454 LT.S:

516 (1982) Texaco v. Short req'uii:ed due process bc bre title vc,sted in the srilrface

holder. In the case at bar, Defeudant Hinec fari-iiiy ^xas not given any due process

consideFation .1prior ta this stiit. There is iao evidence of a C)uiet Title Action f led

between 1989 and. 2000: Iri order for the Plaintiffs interzs. to vest sonie: eourt

acti:ozt: or ree®rdit;tg of &tid ii:iterest 3nust have occui-red. Plnii:irif-f f,ailod to ,-I^sscrt

its claim priox to. 2006 as such Plaintif.t.ziterest d'z,d u.ot -v-est pn'or to 2006 and is

subject to th:e 2006 amended statute:

WHL;KEFORl3, its tne QkD:-FERof'the C;ourk tlia`t•

pl3113t.tif `= Mcjti.oiiFol" Su111iTiary ?i.idblllvSi'^ is r^i>ni::-Ci.

Defendants, Hi,.^es Family, ^i^^lotion For Stiiririiary Judg.-^.entis bra.tl_ttA.

Defendants; Hines i?art-tily, is the la^^-Fnl owi}er of the oil and Las iritereat at

issue in this matter: FIaiiztiff's etaa^ of c^ 1r ershi^ fa.iis tiitder ^tl?e 19^5^^ a^ul 2;?(^a

Dormant 1.̂ Yiineral Act. The Court haleis the 2006 llortnar,.t M.anuzal Act W be

coSY.trolliiig:

SO C?]Et.DE .RC+ T?:.

T. Sha He dge

9
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NC)TICE: FTR?,AL APPEALABLE CRPEIZ
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^; ^i[!1J Ci . lC^;l ^'r',}t_) ^ . I tfifii ^1-- ta e^ s`r;e^e, ^El;:i t?t ^ t"It^ ^;t,I tri^ •: l^...^^ I^ ottl;i.^^ : ri.';1CC

c"l !-; Qlj?]il_ i ( t _.., wah;;1 , i o p ' . , { .. M i t') y oiiS

. , ^ . . , . _ °' ;` . . ^ _ . . .. . . . . . - x . .. . . .,
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Jody C Jones
JuF,:e b. 2012
Page o"Vo

Oi:aC' o F1,1"' J:i:[3.(1',1S tt!`rtt 1Wa [d fliG„ iltd?C.i1at•dc a^'"iai}dC2TISII:C'iii uilf$e1

^waSa,

couW y It as , ; ^....^r.a.. 1t of an. c+iI imxd r;,,zie sli e_.. ,. _" tr; nii
ofa title transaction. rtiveLsn cilaaId

Curtiticate-o$ Title doesr>:ot reflect a, filinr= tq i C`ii?^;1 a.n a ^ 1::7au? C2
hetzveeaz lhc: Muy 3(}, 1985 assignment of dt:as;. r;-;a,za s^.
iTi Lease Volume ?t?, Page a 12,and a Dec;enibcr : b, 2008 l "8. Page 1138
of the Harris€'rn t;ifuiity Recorder's Office, of tiie Quii tf7i (,)rp. to

North Ar?t`CiaYt Coal R(5y`tl''ThiS'4V.- a l}j^{)vC. ,\.;i;prr<< 1i.t:i:(23) ?jear.S'.

In 9ddlti(?Il, thi5 C.`ct5c3 giAI} d?1 o Ci ; FSf'+,' [7t7t; (I)F; 1C' tiiil:};:Ll' of thf £?i^

33IC^ ^tl { rt? Resources and ..,;' ,^ iIi1C,' .x:^t <.r rC)( c::71::T1(^217i,ilt t(1

Ohic) 's D •-, atit Mznerfi1 ^act

It ^ppearsthat, b.:sccl on a rc-, .,, cif ite; records oCt i;:t rl >; :1 w'r;oMly R.ectardcx°'s Offictatid
tht^'. ra:.i`,i7:t`dS of &,.c D• Viyit)F; (1f^ ^ f cif :tC it3 3f: ;' i4'tt._ ^?c tPYiG..tYa set

'f41S`tl:l in the ^t}tit3:l;if MikiC^.'l"sll Act ll:t.t Cl{tt'171" O.C '.1?il i;at'

'T`tier€:fore,tlit sfivered ait aiici gas iw : a;"> 2So.1 .=^ ;: . _.. o0hWs
1989 Dorrrsa:cat iNrtinp-ral Acfi, were aba.rct€'icd un,?cr tL;c rnb ztila ti"shttl: I.:^ ';utrge set
forth abotje, ozi or abotit Mav 31, 2,005 and these oil an.d gasrigtits reverted to the I3xuisicRi
of Forestry at that tir'ne.

Th3:i1boYS,'., Ls.iE SlIf3i't 6ynoj>Si4 Ls^ It',^ •txI f°{?iPt.Yy 5pQwti ii r;i1d f1"Ci;liYSE, it

reserves th.t.rFg^t to p1'eSeiI? :lt C 7I;Ci11::1. t tf.'i.5 12i rt (1fi-

II^^eSS II^f. if yt>lt 9?z"!v ic a.i"`3' t> th';;t ^he}pi°C:vicrl 1 y' tit t(„ _:a :)lf ,.Ia,. YIi2s'.riwStS

fC1€` T`hf`. llJCCI$Qtl State F:M:^'.[ ;3( [s .tL!t:' :rlV ^'i^` n!3t ^3t4°21 ^^? fY .^.,;7C(a .?:(l tt'.4°t{3d in ')e 0bTCS

[J.SV'I ?)I3 r. ?tt G,ti'^' ;_ )t rii'l' t`rimSd;prC)VIUt:fipe'4'l.r3L` FrIT3t7tit'3Ti%, lih3it2j.7p{,7rf.illg

di`3Ci[Plelr1 l iiJn l,Znc?:l •. ,ii tI !,.;i:;i la based. Otl2er4Vi&t. ^1. ;, ISe th4^ undersigned

regarding zl;y Pr()pt)vai a`,13 fti r ^ h,^1vi' as tE3 how to resolve Ihi: t{er.

Assistant I?ii'w•i°.
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1i

N.\GT

Jari!:Iar}t 31, 2.0' 1̂ i'

Eiick Sirramers, Gh€es
Division of C3il and Gas RescsorcP Management
;35 1 5 r=orest Lake C3ri,re, 8ut+.o 1540
s;n:r rtiown, OH 44685

R e: Kenneth Bt;e11 uF-! Well

Dear Chief Simmers:

At your request, atkacfted is a copy of the Gertif^c;afe of Title obtained by Chesapeak(.
r€iergy Grarporafi4ri (>`Ghesapeake") for the Nc>rt. i tlrraertz:an Coal Royaity Go€nfaan}r
14ase. This t;'ertiticate of1'itEe covers land Iw,_-J in 'he uttit for f#te Kennettt- E3ue!! 8i-t
'NeCl. As you wi11 note, the reriqering attorney, VJilliaFn Tay(or, certifies ihat F:evord title io
all oil, gas at3c3 other minerals, aiid ai+ drilling rights, are vested it, h.tarlh Ar,7t:rfcart Coal
Royalty Company. Cvir. Taylor is a wett-respecteci oil and gas attorney with ca:teGisivc:
experience in Ohio iaiid t?tlet^.

As you have inciioated, the Dgv'isiorl of ""or:Ary for the State of Ohio (the, surface cywnf^lr
oi the p€op6rty where the well is taas questioned whether the rrmrrQeraIs have
i evor. l tc it utruc.r the Dorrrtarlt Mjriera.f AoL While Mr. Taylor's Ce1ldiirar:e of 1`itle does
nc' fhc- Dormant ivl'inerai Aci, we ciici speak wi#h 1 n tPiis

rar; h : rr,:.lfr}s firri's in his opiniar t.iai: North American Coal R,, 4t!"c,; Corrspany
owris tk3e c1ii :,zi_:

After you tiavr: had an oppcsrtcrrii€y to review this Iettr3 r and t3ie er ^^ert ificate of
"f"itle, please call n7Q so that we oar, arrange tor a meeting to ar.idres -ny questi;rns or
comments you may have, I look forward to hearing 0'ro:r yatr.

Very truly yours,

^%f

Jody C. Jones

Enclosure(s)

REi^^"^'

. . . . , ... . . ;izi

.J {;?"tiC

t'lacs}t;>efa F:ta4sG y cc rpcra tiaaa
11.{). E3Ux bf}70 ^ C,^irartr5t rr. L>'V 25302 * 4! i ammr., sSr,. - i; hn 'e,ia iF, !3! 'cti3o i

30,4-353_Sit16 - 3`itr 304-, 53-523i • ;na;y.C.J^rsc}t?,ciak.cc,tr;
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NORTH A"+7x_;7!{:A.N COAL iZCYALTYC{aY,f'Ah:Y

Ju^:e 22,. 26 iE:

i=-r,u Shim,;
f's:;st_:r:t DirncK

C ;<<nFrt f " 1 r:eSCSurces
^ ^^^^i;. ^'.•", _i(S : E'^C...r'i . . .

_,.
:,,- ..'tti7 ^^ t^:;'i •t f"hr ,M t,,, fh:? Oi( i?r.

;JfJ'iT „ir'. ShImr''

.lJn . ,4r e i' 002 I:!{ tin(='rtCun CC7al Ro; c 1.,, {,..Unlp<:I ("w Ac ).37'

,icCt'SSOr in ii,.ea` c{' 1E , c,);ii C r_<, iC 1, rr,. ',,^,.+ flG^l ii:

s-'s.. , v i)c2icEi EtNw%^ t ii n,di .u, ^L 2012 Ir^.o^8i `t`i• IUC.y C,

w:tG^ eW!iCt!?f^[' tfiE. b1^.iS .^r r ;llE3 (^li^t.^(o^, of F ^^^F:.tyS bt,^rui^^ ^ ^' ,i.u^t {`:r ^ ,oaI'S i_^i .,It^,i1 -
rj:a,st;?C..d.:,sl=., 'u'??,lef tE Har(',5i:iE1 S().t@ t-(;"si t4'i.',1e 'r3 t r .lE,>C<3f? 1£ %'6s. 'd ;n

il(' d1iS'E`.;iil!'^ d.F ,C'G1'ii^ 1`?..^1 ti:^fCir:)f^, [k;r't:;3i^i i' i{,"u}^Ii '1 ^.fil 3{

hc:G fl•'J r:;v:U.>,y bE't? n aw"4 ^lt. r JiVI.:,o".. IJlIF'if. .^ite 'G 'tt..lai}'t iifit, t^"tc;

lJlblSiC i%+..'s':IE:i I ifl?C);1iiJrsC.'

On lwa<lfl 11 48-.jr Th; B`lt`2^c,... :nn.o _n olf

3^(i 7<. SAt.s^:` C''c _ Fi`c?C{', ( .F,..li I ..e inC pBt:^ ^i .tEich ovs t a !"Gt,ofL :' 1 '71. S

i;t Y-^^ { ^^,it 1d`V Cg i t7t .^. f i:^!e Y'^ di'c C^{(I,1c , C j 1?.rir iiocl 10^`

od c ic?S o)' matiIC.', -.''d(i:2i .:C:<<3y t'c,f Wi :C3yfTif"i:. ..f . 11_ ..2 B.`.:k ..o>it^_ , tiiP

^c._ Cadess ^1^=SC ^`•h.? r. u .t ^UCCes IFlG_ ^ ^ ,f^ 16`;c ,i.^ f F̂^i13.^(-

Beck a'ad _l;;,,"s n:a.1.. Mia d::k .6 .. d . iy vn.s requii't Ai f r ,%l _a5..`, . ..a ^,t , ,

enr] w {'Q(?1 1985 t) atl:< N.,ItJ:j;[•li 1988, a,.(. .,,.il[L'til.,' , W

f'-, 15, 1
&i ,unifntS

^f^a :,opy of a .a.rl{.n'} t oi
S_ OW2 i i Il ymr?_ ynC' D 3 ctl.ul t^ , ^ i ^[!;;w .^^'rr ^•^

a summi,.rl of €^^.^ .:se t?afed August'f6, 1989, rek: ; t;iat de(ay rental
payments were , -,::'S>i35 ---- 1-31-88"; ahd

J if:;:ter is notinoncE+3t%twaddre;^o pmo; ; Fi^htC',
wed d r o:, ,. _ ws :. 'o beR'iveEl rioli,,a and an to ': . ard _ -

47E1 ':! n t.... . , n -.mtC.;G'g As rG-`YC'f'tC.., t.. ..,_.riE3Co G.NnE! ^. ._. _.. . ^4, : t. (3 i:^=',.

"t:= t c" . . _ kli
5.3tOL-ng ,cY L'-' e d' .' , Surar 3_') h:,saa, T^xYs 7^^ZA-3^n1 rV2 . t a4.c4rz;
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,,;u;,.- 22, ,'_)12

PaC 2

(3) cY WUwdf3w._. ,'e. ..C?b4r 19,089 f .;R? B caK t{i ACG'3!, s,li(lg 'flr^t Ei. lea E:

' ...in'tU r r ! f; l IKK 1 951 '

L a^.^_... -. ..i^;.^^ : t Ct^:. i^II tr1 „^!"PG GJlfC:L'-Til f ('r?,t,, i'}'^ i^ !,'i^ ,.ii i,"'y

1^:rarestS.tt;!li[l ,S& I . o_,; .:d"ry :}d i1(if _7. )(iCjl^ iih(.i.,e V()l.Tf`

M-...: : il 'get.:f_, t ; 12 _ i _i{1'.i ) .. „ ..-I{., !.. r.:r,ai: tt .i t)}n ..11,_.lNa4 ., cs

t.V`. C12r' :Vn _d rF..... _..,. i_',K';.'-r the DN'A tJ)tii^ .id.,;^ary V:):.) c){
i-^

^.,i .. ,.. ...._.,. !': t,^^_iH. to the c. (-(ac"^ lailAr". L!Pte Ct.`.7t

g-a `Ir!hE

.^'illrf'a1G# 68 OPl. .:' a. Q!. ..:it} ,F,iii"'B^ ^r)Cl fv^^ -;^5 :^

4C ..1:4t,,n,i`, t,. gaE olf,tot a',Jp d bf a Kc ,wftl:h fS..t'ig r:iC,m,l,3d:n

_l by ' ''oCt:, .an 'r . ;i Jf) _ M tJ 3tioC donI7!:'.ilL -i hc ._3mF, „

!i.'l , t'ii { b 3 P!" : V7;11.?L C}i delcai. ,, , .a^ . ^ { '3 (8*1'<° . ]ffll :;r

f: ,:.- m i, Cl,..n pem&uwe an QIF ail 1 gas IE :.^_+3 o;'d in `S,4ii C7?C6 .'.;Idi eif ;..t.

TilpC`rtaf f. ', t!"Ld'' t he.`>e>f;fB:-J l.?r^ amu ga,,. i(''tCiC',S?.5 C; SUJjE?t7 tr

C;t-r:,f'c<.i'v . Ro f°:3 ..or m 'r, ch ;h., lecfsc`f5 De{ 1g he,Cl !?i ei?c; ;f, iS li^ ,.,!• ^.

i!lCiCl f S/, ar;;i"! fii<{i ?.(eS !.'lc{ °"il? Ohio i:C1Uii has L";.:(l4:Uf;t'ed the

P^,ptailc'cltofl `.hc,-^ tG 'lll"s:iC facts, N; +AC'"1jcl+' vUpr(:Ctlt:- Cf?Utt T(l.. !,t;i_f?i

atE`'^,k' 'h-=i ri}l<.fSdt'<Slf'Ct3llf pc!"loGI under Dormant Is::.t"rE!f" AC,i

b(-g3E, f "lfC'ivv(lt,'t-i ar ,n„! ti n _. i't=o:E. _ r^ a:i,^('=, _ t' ,̂ :f1e c;fld '3f î f5 ;CI1'll<.̂ y Yfi`t'? ilc^

. tE, {h-: _ .541;' ,il:. E: lf35: ! C>.tciy rr`.li;uj pawfYi^'+1( -- i?E7+YvIle'itilc.

} .. s i't,f oME:._ ki 1951. f-;i@r7erli;s i:G`. ,, 11(dltU'l, 442 i.1fGr jr 4^;r' ,V.1(b'`.1d 4;)r?

0953j r.lc, i':iUt ,.'.al .yE.f1 r9p 1 C)vc;1 ,.1i1 ;?^'t7 tt-i':c? .,Ju"i :.l@3,.tslUi? LitJJl':%I(1g

E.I r 1,'i i:.. not so ,:',d wA'1CS:,3C1t.+ C(:1'1tLEltIL^ of

C?y ,t'1 Inq _`f ilfF,' c, 'v^t..'a, r.:rS^'rd ,vC.tu-Cltlc ^iC; ti:E'r t( Ct

t}o..'i3 i;^t:;tF ?Fe t <- ^=t: 1v^;rfu; b,.^i^. t",,
i ri,, a 1 ,, ^,:t. ar pa" d . . 1"ii,:c Fmtli 1944 to 1951 ! i?iS

!.. _ ..ci

^ri !, ..'^ ^`i,r.t^,^ _T07 r.31 ._. _it .,̂  1 _
l {

1 r r .. r.,_,;,?i"t t L, _, .^.- a.^^r t..-
c{, r r

7 7 ,Jtt^^. ._
, t_̂yt.̂>. 3432 ,

i.
^',:^7 _._. 251 F0 71_ 1 ,1.., , .TLq c:hu i'o.G?v _ Miet"c. 1e2Sc G rFL.,s ,'`ef: Pllc: ,1`^1^ E . i^

Q' ^t(' i., ^_. -..^"^B ti ...c3r:iE. c.,. =i 1 tl^, 1 fi(? ^;?^^S ..T !Ilt. ,:c-l:ae
i,

k!,tka.`. vAEter A.I her 0 l :• (i?:^ ^ ': r,'C'^ C^^, t:^1 r.x. ^ ^^^5e ^jr,,U::; j _{ 1. t E,'t_.^(? rt^, if ^;1 _._ CGrt. .;r : tn

kix:[,. `t. ,., r,ri 4 , 6c c . _32 'f? , t_ iit1C `.;iai r".GU4t^;

f:f'ieCr,`,t:; the ^ii"cttJ: i)^thE.' ..r ::u.`,t ,..t?et cOp=„Cty wJiiitF have ir (,e afi t,,.,:.

of Me rmrskecf w':Se and.z r, rti;o. ti <:! b i g ;'^e ex p J;ng O' th.,'".ase
e!'1o C1t its EG't't"fl''),

The same result ldt _!(':; >hIAt'? c;[3&!' O .. ^: D! ir=, ii,#' s t1lEt `%!li::e
the 20-year af?andcrimert ., ,.. cf C, :; E:f" n!..;n± ! 1 93: c f^t',r-. d t<35f. (.` U^ I"s ail

and gas IC1iE,.'t'eSN vC1UES.I not t"f3'd _ 'i t, 3 t̀'i.E.. S .:Ih : :i`.,;'flt. Y !!iCi ,l

E tortl ,̂ rt c° .h,t Rcsysity.Gam;,W)p, A A ,, 1:
5340 L;^gacy Oriv,; , g t, '= Na Nw - Ptar.% T", 7021 . 0"4t;t, t V <--
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Mr E %'Ci >.''it1`i;i
^ n t^^;^t^cj ;'i_, J^...

F:?g,:, '7

By maf ftITFe, of CuCif .s-3, ih^ `-)f,en i'? ^Gi n .;'.Ni, s °c',IC.,'!

J 7_s;(;.(t and 7iflC .rq r aq i ..aieM., ftg ai....;.b._ ..,_ rg to J"LI;. }I ^ fî sA l^.î i;;}._;^l

Sub. ; i 288 711IU t ; Serb(Cc Crj ]t'n n <. < , F ihG ^il
z.

an d^., s j,. ^ aG Ccu. _ t?o. .<Z°.`Si .5ove . . - ! C,d' 4t"...1:^^^ ( vollr.. . , tG

^.JJv!' Me W and g.'s ,it.(c,,iS: '^C4(,O.li ^l_ r:. . ,[ .`:/;)^

^ Lijcalo is

r W^oG h .?-l' s.-:iG ). I`,e^:(CEi. Gt!"FC1`taC OF'xo R.0: WI,[ Ets

f1`ei' _ .`'_ , ; ali 1 p`E'. °̂^,e(Ve RS. 0t D":d gr.iS .C.e .b .iriiC'i"

}., C. ' ni t or , i; ns fCN doubt. .

,s. ...,9i,?<:E', Dr„S,ar Gr :E'e f,.`.i1

as?; _ s'qpC:. 01^ .ffEf i E)l>J^, Ilf' ?rlct

fi.,6 , C of afl' .!a' i oi L.^ !1^': ,tu.;fiC Jr.^t_., iF G t-ti^•f^ . Flic3SE' .;(?'ttt_ .i5

lh t. r 'rY tfl iite (.tl.(S'CI. C1m_c . _i; ,, ,.r.E3! FLVrC Y t tc. .. . to ^f.^.l1SS L ,I

C+'t?, t71t (il.ltsh to .,'soICi any d,vSt:H.f`,::,`re };Gt-) LE?c3( lfw!Fl. ,t be

; act:.^^,3ary to p_" .ueany ieC7aS . ome'.fl(... it.j pF.,^... ;T't)1.,^

SI; io,.,(2l.

(O^^s"'ANY
>y'

I_^C;

,1D h!'1 i; `)

EriCfoS.mw

Cdo ja n,; F. i H:i?i . F f.'eTi{ C Or,^^RCI

Tn;mas Koza F , , W. Pas.:, nt ^MUCC
'KlIlrr t7I <.f'`i, E°q . C. ^ .. ., & l r ef aGaaiE E1; lofa wrL _'.^^.

^ ,.... . '^ ^. ... ^..r.,,,.t ^..r . ......... .. .. ..1 fnC - Y.,. 7^...,.. .__.^I ..^._

tN ., ..., ^5:...., , :.^'.. ,. _,.. _ . .,.. . 71:'^.....A...

i .Iitt,^.., .^ . .t^ .1 .. .. ^.. 'li.. .. ,. . . . . ... ..c ..,,..I, ., ,., . .._^-, , ...

b4 Cic t' ,_ P I ( ... ,

.^.. .. .-... ^...,i^l ^.^ r .. :'.. .. r:. . ^^ ..« ,. u r . . jltf^ ' t' ... . ..I".;i......t. .,. ,.. r n^ . . .. . ., . ... . ., ^_

7^ 8Cd6t!' ^nOtfl }`L , a^^ ,^ C 1. ^_,

,., .^' . . .. 1... .,.., i . f[t r . a , n,.,. ._. . . - .

6^^Q Log^ ^ :^<: ^.;: , _ k .. , .. ^ ^ ^i3 Z^€^. KL^£? I'..x :'7k-:^E;7^1C^1 • wvr,unacaai-cg^h

REPLY APPENDIX 6

APPENDIX PAGE 39



BURNS INDIANA STATUTES ANNOTATED
Copyright © 2014 by Matthew Bender & Company, Inc.,

a member of the LexisNexis Group.
All rights reserved.

** Current through the 2014 Second Regular Session and Technical Session of the 118th General Assembly, P.L. 1
through P.L. 226 * **

Title 32 Property
Article 23 Conveyance of Property Interests Less Than Fee Simple

Chapter 10 Lapse of Mineral Interest

Go to the Indiana Code Archive Directory

Burns Ind. Code Ann. § 32-23-10-2 (2014)

32-23-10-2. Time period -- Consequence of lapse.

An interest in coal, oil and gas, and other minerals, if unused for a period of twenty (20) years, is extinguished and
the ownership reverts to the owner of the interest out of which the interest in coal, oil and gas, and other minerals was
carved. However, if a statement of claim is filed in accordance with this chapter, the reversion does not occur.

HISTORY: P.L.2-2002, § S.
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Page's Ohio Revised Code Annotated:
Copyright (c) 2014 by Matthew Bender & Company, Inc., a member of the LexisNexis Group.

All rights reserved.

Current through Legislation passed by the 130th General Assembly
and filed with the Secretary of State through File 140 (SB 143)

TITLE 53. REAL PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUMBRAiNCES

MARKETABLE TITLE ACT

Go to the Ohio Code Archive Directory

ORC Ann. 5301.49 (2014)

§ 5301.49. Record marketable title; exceptions

Such record marketable title shall be subject to:

(A) All interests and defects which are inherent in the muniments of which such chain of record title is fonned;
provided that a general reference in such muniments, or any of them, to easements, use restrictions, or other interests
created prior to the root of title shall not be sufficient to preserve them, unless specific identification be made therein of
a recorded title transaction which creates such easement, use restriction, or other interest; and provided that possibilities
of reverter, and rights of entry or powers of termination for breach of condition subsequent, which interests are inherent
in the muniments of which such chain of record title is formed and which have existed for forty years or more, shall be
preserved and kept effective only in the manner provided in section 5301.51 of the Revised Code;

(B) All interests preserved by the filing of proper notice or by possession by the same owner continuously for a
period of forty years or more, in accordance with section 5301.51 of the Revised Code;

(C) The rights of any person arising from a period of adverse possession or user, which was in whole or in part
subsequent to the effective date of the root of title;

(D) Any interest arising out of a title transaction which has been recorded subsequent to the effective date of the
root of title from which the unbroken chain of title or record is started; provided that such recording shall not revive or
give validity to any interest which has been extinguished prior to the time of the recording by the operatian of section
5301.50 of the Revised Code;

(E) The exceptions stated in section 5301.53 of the Revised Code.

HISTORY:

129 v 1040 (Eff 9-29-61); 130 v 1246. Eff 1-23-63.
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Page's Ohio Revised Code Annotated:
Copyright (c) 2014 by Matthew Bender & Company, Inc., a member of the LexisNexis Crroup.

All rights reserved.

Current through Legislation passed by the 130th General Assembly
and filed with the Secretary of State through File 140 (SB 143)

TITLE 53. REAL PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUMBRANCES

MARKETABLE TITLE ACT

Go to the Ohio Code Archive Directory

ORC Ann. 5301.50 (2014)

§ 5301.50. Prior interests

Subject to the matters stated in section 5301.49 of the Revised Code, such record marketable title shall be held by its
owner and shall be taken by any person dealing with the land free and clear of all interests, claims, or charges whatso-
ever, the existence of which depends upon any act, transaction, event, or omission that occurred prior to the effective
date of the root of title. All such interests, claims, or charges, however denominated, whether legal or equitable, present
or future, whether such interests, claims, or charges are asserted by a person sui juris or under a disability, whether such
person is within or without the state, whether such person is natural or corporate, or is private or governmental, are
hereby declared to be null and void.

HISTORY:

129 v 1040. Eff 9-29-61.
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PROPONENT TESTIMONY ON BEHALF OF
SENATE BILL 223 AND HOUSE BILL 521,

AN bHIO DORMANT MINERAL ACT

Ohio presently has a Marketable Title Act, R.C. §5301.47 et
seq., which became effective September 29, 1961. It was amended
September 30, 1974 to exclude any right, title, estate or interest
in coal and coal mining rights from operation of the Act. Section
5301.48 of the Act states that a person has a marketable title to an
interest in land if he has an unbroken chain of record title for a
period of not less than 40 years. Chain of title is then defined by
two clauses, the first of which states the case where the chain of
title consists of only a single instrument or transaction and the
second where it consists of two or more instruments or
transactions. The Act provides that the requisite chain of title is
only effective if nothing appears of record purporting to divest the
claimant of the marketable title.

The obvious purpose of the Marketable Title Act is to simplify
land title transactions by making it possible to determine
marketability through limited title searches over some reasonable
period thus avoiding the necessity of examining the record back to
the patent for each new transaction. This is obviously a legitimate
and desirable objective but in the absence of specific statutory
authority, interests created and interests appearing in titles prior
to that period would not necessarily be eliminated and would
continue to be an impediment to marketability. Marketable Title
Acts do not cure and validate errors or irregularities in
conveyancing instruments but bar or extinguish interests which have
been created by or result from irregularities in instruments
recorded prior to the period prescribed by the statute and thereby
free present titles from the effect of those instruments. In this
very general sense, the Marketable Title Act is curative in
character.

The Ohio Marketable Title Act was based on the model Marketable
Title Act which was drafted by Professor Lewis M. Simes and
Clarence B. Taylor as part of the Michigan research project, a
comprehensive study undertaken to set up standard statutory language
to provide for the simplification of real estate conveyances. At
the time of that study in 1959, there were ten Marketable Title Acts
in effect, including F4ichigan°s. The Michigan Act, which had been
in effect for 15 years and subjected to considerable testing and
experience, appeared to be the best piece of draftsmanship and
embodied the most practical approach for attaining the desired
objective. The Michigan Act served as the basis for drafting the
model Act. The Ohio Marketable Title Act was the tenth Marketable
Title Act enacted after the iRichigan study and was patterned
directly from the mode]. Act.

It is apparent from the legislative history of the Ohio
Marketable title Act and subsequent interpretation by courts and

APPENDIX PAGE 43



.^'-.•'^ .^+"+^;-^

practitioners since its enactment that it was the general intent of
the act to apply to mineral interests except coal. Sines and
Taylor, in their Model Act, pointed out that the single principal
provision in the Marketable Title Act which makes it ineffective to
bar dormant mineral interests is the provision that the record title
is subject to such interest and defects as are inherent in the
muniments of which the cbain of record title is formed. This
provision is included in the Model Act, as well as the Michigan and
Ohio Acts. From a practical standpoint, any reference in the
recorded chain of title to previously-created mineral interests may
serve to keep those interests alive. This issue was the subject of
Heifner v. Bradford, 4 O.S. 3d 49 (1983). In that case, the trial
court upheld the validity of a severed mineral interest which was
based upon transactions in a chain of title separate from the title
claimed by the possessor of the surface interest. The severed
mineral chain, however, contained transactions recorded during the
40-year period prescribed by the Act and the court held that
transactions inherent in muniments of title during the period
constituted a separate recognizable chain of title entitled to
protection under the Act. The Appellate Court reversed in a
decision acknowledging the fact that a precise reading of the
statute upheld the trial court's decision but relied on legislative
history to the effect that it was the intent of the drafters to
extinguish severed mineral interests.

The ohio Supreme Court overruled the Court of Appeals based upon
a strict reading of the statute. Due to this obvious limitation in
the Act, recognized by Simes apd Taylor and highlighted by Heifner,
it would appear that the Ohio Marketable Title Act is not generally
effective as a means of eliminatiing severed mineral interests.

As a general principle, minerals are not deemed to be capable of
being abandoned by a non-user unless they are actually possessed.
Ohio is in the majority of jurisdictions which hold that a severed
interest in undeveloped minerals does not constitute possassion.
Michiganvs legislators recognized the importance of including
minerals in those defects and errors which should be eliminated by
operation of time and non-use. The Michigan Act and the Model Act
provide an additional mechanism for the elimination of dormant
mineral interests which, when used in conjunction with the
Marketable Title Act, is effective in accomplishing this goal.
Under the Michigan Act, owners of severed nineral interests are
required to file notice of their claims of interest vithin 20 years
after the last use of the interest. A three-year graca period was
provided for initial filing under the t8iohigan Act. Any severed
mineral interest deened abandon*d or extinguished as a result of the
application of the Michigan Act vests in the owner of the surface.

The major distinction between the proposed bill for
consideration by the Ohio legislatura and the F4ichigan Act is that
the Michigan Act applies only to intarests in oil and gas. It is
apparent from the 1974 amendment of the Ohio Markatable Title Act

-2-
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that the Ohio Legislature has deemed it advisable for the Marketable
Title Act to apply to all mineral interests except coal. The
proposed Ohio Dormant Mineral Act has been drafted to conform to the
Ohio Marketable Title Act and apply to any mineral interest except
an interest in coal as defined by $5301.53(8) of the Marketable
Title Act. The proposed Bill, if passed, would have lead to the
desired result as stated by the Appellate Court in 8eifner of
terminating unused mineral interests nct preserved by operations,
transfers or a filing of notice of an intent to preserve interest.

The proposed bill also contains the essential elements
recommended by the National Conference of Commissicners on Uniform
State Laws at its annual conference in Boston in Augast, 1986. I
have enclosed a copy of the Ltnifora Dormant Mineral Interests Act
with prefatory notes and comments for your review.

California, Illinasis, Indiana, Michigan, Minnesota, Nebraska,
North Carolina, North Dakota, Oregon, Pennsylvania, South Dakota,
Tennessee, Virginia, Washington and Wisconsin all have adopted
Doraant Mineral Acts. All but Pennsylvania, Virginia and Tennessee
have companion Marketable Title Acts.

I believe that enactment of the Dormant Mineral Act will
encourage the development of minerals in Ohio which have been
previously ignored due to defects in title. The development of
minerals would lead to severance tax revenues and enhance the
economy of areas of the state which may have no other source of
revenue production.

I faei that companies engaged in the development of minerals as
well as owners of property subject to title defects not cured by the
Marketable Title Act would benefit from the enactment of th}e
proposed dormant minerals statute.

This testimony was prepared'and presented by William J.
Taylor, attorney and partner in Kincaid, Cultice & Geyer,
SO North Fourth Street, Zanesville, Ohio 43701, (614)
454-2591. Mr. Taylor's practice involves extensive
mineral title work and his firm.reprasented the prevailing
party in Heifner v. Bradford, the leading Ohio Supreme
Court case dealing w th the Ohio Marketable Title Act. Ha
frequently lacturas and writes articles involving mineral
titls topics, including "Practical Mineral Title Opinions"
and "The Effects of Foreclosing on Oil and Gas Leases"
published by the Eastern Mineral Law Foundation. He is a
membsr of the Ohio State Bar Association Natura7. Resourcea
Committee, the Federal Bar Association Committee on
Natural Resourcas, and the Legal Committee of the Ohio Oil
and Gas Association.

-3-
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UIIIFORNI DORMANT .'.4INERAL INTERESTS ACT

Drafted by the

NATIONAL CONFERENCE OF CORINIISSIONERS
ON UNIFOR69 STATE LAWS

and by it

Approved and Recommended for Enactment
in AII the States

At its

ANNUAL CONFERENCE
MEETING IN ITS NINETY-FIFTH YEAR

IN BOSTON, 67ASSACHUSET'.fS
AUGUST I-s, 2866

With PreYatory Note and Comments
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UNIFORM DORMANT bIINERAL INTERESTS ACT

The Commiteee that acted for
the hQtiUniform Dormant Mineral Interestson Uniform State Laws in preparing

Act was as follows:

W. JOEL BLASS. P.O. Box 160. Gulfport, MS 39501, Chairman

JOHN H. DeREOULLY, Law Revision Commission, Suite Middlefield

Road, Palo Alto, CA 94303. Drafting Liaison

OWEN L. ANDERSON, University o orth a ota, School of Law,

Grand Forks, ND 58202
RICHARD J. MACY, Supreme Court Huilding, Cheyenne, WY 82002

JOSHUA ltl. NlORSE, III, P.O. Box 11240, Tallahassee, FL 32302

GLEE S. Sb9ITH. P.O. Box 360, Larned, KS 67550

NATHANIEL STERLING, Law Revision Commission, Suite D-2, 4000
6tiddlefieid Road, Palo Alto, CA 94303, Re orter

PHILLIP CARROLL, 120 East Fourth Street, tt e ock, AR 72201,

President (Member Ex Officio)
WIL A, J, , vers ty of Nichigan, School of Law, Ann Arbor,

Ml 48109 . Executive Director
ROBERT H. C^ t^h oar 50 California Street. San Francisco,

CA 94111, Chairman, Division E t5iember Ex Officio)

Review Committee

EUGENE F. lkIOONE'4', 209 Ridgeway Road, Lexington, KY 40502, Chairman
HENRY M. (iRETHER, JR.. University of Nebraska, College of Law,

Lincoln, NE 68583
JAltIES N. REEYES, Suite 600, 510 L Street, Anchorage, AK 99501

Advisors to Special Committee on
Uniform Dormant Mineral Interests Act

FRANK H. MORISON, American Bar Association
LYMAN A. PRECOURT, ane ean o ge o esI Estate Lawyers

Final, spgrovsd copies of this Act are available on 8-inch TBh9
Displaywriter dislcettes, and copies of all Uni€orm and Model Acts and
other printad matter fssued by the Cont®rence may be obtained from:

NATIONAL C MRIONERS
ON UNÎ  PAR STATE LAWS

645 North IPlict►iW Avenue, Suite 510
Chioago, iitinois 60611

(312) 321-9710
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(lNIFt?RE.f DORMANT MINERAL INTERESTS ACT

PREFATORY NOTE

.7ature of Mineral Interests

Transactions involving mineral interests may take several
different forms. A lease permits the lessee to enter the land

i a specified period of time; whether aand remove riinerals`r
lease creates a separate title to the real estate varies frotn state
to state. A profit is an interest in land that permits the owner
of the profit to remove minerals; however, the profit does not
entitle its owner to possession of the land. A fee title or other
interests in minerals may be created by severance.

A severance of mineral interests occurs where all or a
portir.n of mineral interests are owned apart from the ownership
of the i::pface. A severance may occur in one of two ways.
First, a surfa.^e owner who also owns a mineral Interest may
reserve a21 or a portion of the mineral interest upon transfer of
x e surf:ce. In the derad conveying the surface of the land to
the buyer, the aael2er raseswes a mineral interest In some or al2
of the minera!8 bensc±n the surface. Certain types of seIIers,
such as railroad coaspanies, often include a reservation of
mineral interests as a matter of course fn sli deeds.

Second, a person who owns both the surface of the land
and a mineral Interest may convey a12 or a portion of the minera2
Interest to another person. "^.`^i practice ia common in areas
w3tere ndnerals have been recently discovered, because many
landowners wish to capitalize immediate3y on the speculative value
of the subsurface rights.

Severed mineral interests may be owned in the saine
mannar se the surface of the land, that is, in faa simple. In
some jurlsdictions, hovtever, an oi2 and gas right (as opposed to
an interest in nonfugaolous minerals) is a nonpossessory interest
(an incorporea2 hereditament).

Fotentisl Probleros ReiatinQ to Dormant Mineral Interesta

Dormutt min+rai interests in genera2, and severed mineral
intertstd in partlenlar, may pr®sent difflenities If the owner of
ths interest is missing or urak.noavn. Under the cmmon law, a
f+as simple interest In land cannot be extinguished or abandoned
by nonuss, and it Is not necesaary to reraaord or to ®aintsin
current proptrty rtcards In order to pressrvs an ownership
iaytwesat in minerals. Thus, it Is possib3e that the only document
appearing in that public rscord may be the document initia#Iy
cmtling the minsral Interest. Subsequent mineral owners, such
as tlsE heirs of the origlnal mineral owner, may bi nnconcerned

I
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about an apparently valueless mineral interest and may not even

be aware
of it; hence their interests may not appear of record.

if mineral owners are missing or unknown, it may create
problems for anyone interested in exploring or mining, because
it may be difficult or impossible tO obtain rights to li bl@ tohthe
minerals. An exploration or mining company may be
missing or unknown owners if exploration or mining proceeds
without proper leases. Surface owners are aiso concernA ^ e^al
the ownership of the minerals beneath their prop rty-
interest includes the right of reasonable entry on the surface for
purposes of minerai extraction; thts can effectivelY preclude
developrtlent of the surface and constitutes a significant
impairment of marketability.

On the other hand, the owner of a dormant mineral
interest Is not motivated to develop the minerals since
undeveloped rights may not be taxed and may not be subject to
loss through adverse possession by surface occupancy. The
greatest value of a dormant mineral interest to the mineral owner
may be its effectual impairment of the surface estate, which may
have hold-up value when a person seeks to assemble an
unencumbered fee. Even if one owner of a dormant mineral
interest is willing to relinquish the interest. for a reasonable

ownership of other fractional shares t In t^hes old interestthe

An extensive body of legal literature demonstrates the
need for an effecttve means of clearing land titles of dormant
mineral interests. Public policy favors subjecting dormant
mineral interests to termination, and legislative intervention in
the continuing conflict between mineral and surface iaaterests may
be necessary in some jurisdictions. More than one-fourth of the

some u of the nearly two dozenn ofstates ta mineral intrests^pand
special

dormanstates that now have marketable title acts apply the acts to
mineral interests.

A roaCh@s LO the Darmant neral probtem

The juriadictions that have attempted to deai with dormant
adneralinteresta have adopted a wide variety of solutions, with
mixed succesa. The basic schemes described below constitute
some of the main approaches that have been used, although many
states have adoptad variants or have combined features of these

schemes.

Abandonment. The common law concept of abandonment of
min*4 #erests grovides useful relief in some aituations. As a

$eneral rul+e, severed not subject to abaa^donment^
seaarate poes:*story "tates ars
isut 3es: than fse intmsts in the nature of a leaas or profit may
be subject to abandonment, In some jurisdictions the scope of

-&"-. w J
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the abandonment remedy has been broadened to exfutd ious, are
gas rlghts on the basis that these minerals. being $ac
owned In the form of an incorporeal hereditament, and hence are

subject to abandonment.

The abandonment remedy is limited bo^^a a diffictalt by
practical proof problems. Abandonment req
showing of intent to abandon: nonuae of the mineral interest
alone is not suMeient evidence of intent to abandon. However,

the remedy of dormant mineralalegislation.ba retained
along

taonuse. A number of statutes have 2^ ^co$'i te 8 h^^s
mine ;nterest for a term of years, e.g..
for termination of the mineraliintereconclusive evidencefofct
makes nonuse for the prescribed period

intent to abandon.

The nonuse scheme has advantages and disadvantages. Its

major attraction is that it enables exting ►ds
roo
h f o ;rit dormant

interests solely on the basits major drawbacks are that it
ahandon is unnecesaary.

alsorequirea resort to totdetermine the fact of onuse.
requires

^u^^ai proceedingprecludes long-term holding of mineral rights for such purposes
as future development. future priee increases that will make
development feasible. or assurance by a conse ^te will not be
organization or subdivider that tlte mineral rig

explotted. dormant

The nonuse concept should be incorporated in any
exclu

mineral statute. Even a statuttion of Land Trsnsf ra pocording.
such as the Uniform Simp

pers n
( USLT A) has an active,legitimate tminerai inte est but who

through inadvertence faila to record.

Recordin , Another approach found in several

jurladic ons, as well as tn USLTA, ech a mineral interest teme
without recording. Under this app^
extinguished a certain period of time after it is recorded, for

notice

pre^eerva3the interestlisarecordedthaThe virtues of this modeitare
that it enables clearing of title on the basis of facts in the

record and without resortrent^^ m ►n®^ar disadvan^tageshare
rec®rd mineral ownership cur
that it permits an inactive owner to preserve the mineral rights
on a pttrely speculative basis and to hold out for nuisance money

i'^rights w9I be laststhroughe nadvertent failure to rodQd^

►B

a notice of intent to preserve the mineral rights. The recording
concept is useful, however, and shouid be a key element in any

dormant mtnaral Iogiaaation.

3
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Trust for unknown mfnerals o ne neralA
®wnersdis f found In a

approae Lo protec g t e g
number of jurisdictions. based on the concept of a trust fund
created for unknown mineral owners_ The basic purpose of such
statutes is to permit development of the minerals even though
not aR mineral owners can be located. paying into a trust the
share of the proceeds allocable to the absent owners. The
usefulness of this scheme is limited in one of the main situations
we are concerned with, which is to enable surface development
where there is no substantial mineral value. The committee has
conoluded that this concept Is beyond the scope of the dormant
mineral statute, although it could be the subject of a subsequent

act.

Escheat. A few states have treated dormant minerals as
abandone^ propertY subject to escheat. This concept Is similar
to the treatment given personal property in the Uniform
Unclaimed Property Act. This approach has the same
shortcomings as the trust for unknown mineral owners.

Constitutionaiit . Constitutional tssues have been raised
concer ng retroactsve application of a dormantmineral gtShort,o
existing mitteral interests. The leading case, Teaco v
454 U.S. 516 (1862). held the Indiana dormant mutera sta ute
constitutional by a narrow 5-4 margin. The Indiana statute
provides that a mineral right lapses if it is not used for a period
of 20 years and no reservation of rights is recorded during that
time. No prior notice to the mineral owner is required. The
statute includes a two-year grace period after enactment during
which notices of preservation of the mineral interest may be

recorded.

A combination nonuselrecord'ing scheme thus aatis9ea
federal due process requirements. Whether such a scheme would
satisfy the due process requirements of the various states is not
clear. Comparable dormant mineral legislation has been voided
by several state courts for failure to satisfy state due process
requirements. Uniform iegislation, If it is to succeed in all
states where it is enacted, will need to be clearly constitutional

sort
state

prior notice to theminaral oowner Is most likely nece sary. of

Draft 9tatute

A combination of approaches appears to be best for

uniform legislation. The politics of this aras of the law are

quite Intense In the mineral producing states, and the positiotta

and interests of the various pressure groups differ from state to

state. It ahould be remembered that the dormant mineral portion

of USLTA was felt to be the most controversial aspect of that

act.

4
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A statute that combines a number of different protections

for the mineral owner, but that s`illbee the most^uccessful•

Snch
dotnna ant mineral

combination m
rights.

aY alsokhe
likely ensure the constitutionaSty of

the act from state committee consist aof aeworttabie combinationuof
developed bythe most widely accepted approaches found in jurisdictions with
existing dormant mineral legislation, together with prior notice

protection for the mineral owner.

Under the draft statute, the surface owner may bring an
been

?cticn to terminate the record alaosevadencess no activity ^t for
20 years. provided that the owner of
involving the mineral interest during period,
the mineral interest fails to recornot8ena of iq^gs arpreservepaid on
the mineral interest within that period,
the mineral interest within that period• To protect the rights of
a dormant mineral owner who through inad ^ertnn a^ t of the
record, the statute enables late recording po P Y
litigation expenses incurred by the surface owner; this remedy
is not available to the mineral owner, however, if the mineral

interest has been dormant for more than 40 ^y kind affecting
has been no use. taxation, or recording of
the minerals for that period). The statute provldes a two-year
grace period for owners of mineral interests to reaord a notice of

intent to preserVe by enaetmontZoft he mt^te®ly or within
a short period affected ral

This procedure witi assure that active undvaluaburden
ble

interests are protected, but will not place en
tmarketability. The combination of protect3onswillthe atatuteu^
the fairness, as wetl as the constitutionalitY, of

The committee believes that clearing title to real property
should not be an end in Itself and should not be achieved at the

expense of a miaeralthe interestewas ^tiazed anderal
interest. In many cases
bargained for and represents a substantial investment. The
objective is to clear titie of worthless mineral interests and
mineral tuterests about no one oares• The draft statute

embodies thts p phy•

6
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UNIFORM I)ORAIANT a1INERAL INTERESTS ACT

SECTION 1. STATEhiENT OF POLICY.

(a) The publie policy of this State is to enable and

encourage marketability of real property and to mitigate the

adverse effect of dormant mineral interests on the fui2 use and

development of both surface estate and mineral Interests in real

property.

(b) This [Act] shall be construed to effectuate its

purpose to provide a means for termination of dormant minerat

interests that impair marketability of real property.

COtvfAtENT

This section is a Iegisistive finding and declaration of the
substantial interest of the state in dormant mineral legislation.

SECTION 2. DEFINITIONS.

As used in this iActl:

(1) "Mineral Interest" means an interest in a mineral

estate, however created and regardless of form, whether

absolute or fractional, divided or undivided, corporeal or

incorporeal, including a fee simple or any lesser interest or any

kind of royalty. production payment, executive right,

nonexecutive right, Ieaseho2d, or Hen, in cfinerals, regardless of

character.

(2) "A'Hnerais" Includes gas, oil, coe1, other gaseoue,

Squfd, and solid hydrocarbona, oi1 shate. cement materiai, sand

and gravel, road material, building stone, chamical substance,

gemstone, metallic, f5asionabie, and nonilasionable ores. colloidai

^

{
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and other clay - steam and other geothermal resouree. and any

other substance deftned as a mineral by the law of this State.

COn7h3ENT

The definitions in this section are broadly drafted to
inclade all the various forms of mine rals a s^ u^inag weIItasQSts.

includes both fugacious and nonfug
This alsorganic and inorgaxuc, minerals. The Actbdce*^at all ttsi^
amang minerals based on their chsracter,

the same.
The reference to liens in paragr®Ph (1) inciudes bothugns

contractual and noncontractual. VolantarY and involuntary.
Ion minerals and mineral interests. t should be noted that the

duration of a lien may be subject to general laws govarnin6
15ens. For example. a lien that by state law has a duratlon of

years may not be given a life of 20 years simply by recording
to liena notice of intent to preserve the pnrsnant to Sectton 5
(presereation of mineral interest by notica), just as a minera7
lease which by its own terms has a duration of tive years is not
extended by recOrdation of a no ^^$ spt^$c f^g^^e the

those 9etaleasa, Likewise, if stata law requires a lien,
re^rdings, or other acts for entarcaability

comPhed with even though the ^ nrument hat t withinmust be creates
Converaclq endures more than

the mesning of this Act.
a seaurity interest which, by ita terms. 20-year ststute. See
20 years, cannot avoid the effect of the 2Q-y

5ection 4(c) (terminstion
of dormant mineralsi ^are;t^ inclu9lve

The definltion Co^ ^and oher psolld ydrocarbons within
and not exclusive^ h (2) includes lignite, leanardite, and
the meaning of P Brap This Act ts not intended to affect water
other grades of ooai•
1ew but $^ Sectl n 3(exciuslonsj ^s dissolved or suspended In
water. "

Whi1e Sectton 2 defSnes ths term "minerals" and "mineralctio'L
the definitions serve natad gur^usnt tof

tateraat,r broa^d,i^y^ interests that are tarmi
datarmining are not intended to redefine minerals andthan thta Act.tHIs Act. Thay u Ees of State law other
mineral interests for p ^°

gECT1ON 3. ESCLt)SIONS.

tt) R'hia (Actl dcea not aPply to:
(1) a mineral fntsreat of the United States cr an tndtan

triba, ®xcept to tha extent permitted by fad®ral law; or

4
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(2) a mineral interest of this Stats or an agencY or

political subdivision of this State, except to the extent permitted

by state law other than this (Acti.

(b) This (Act} docs not affect water rights.

CO6iMENT

Pubii.e entities sre excepted by this section because they
have perpetual existence and can be located if it becomes
necessary to terminate by negotiation a mineral interest held bY
the pubtic entity. A jurisdiction enacting this statute should
also exclude from its operation interests protected by statute.

or natural resouree eonservation or
such as enylrpnmental

preservetion statutes.

This Act does not affect mineral r h ns formed^ n eY
tribes

he,
ps, or individuals (including nrpa U.S.C.43 ! 1600 at seq.)grouAlaska Native Claims Settiement Act, protected against divestiture

tto the extent the s^ L^^gs Qrestpatutes.
by superseding

dissalve8Although this Act affects mins^als or suspended
in water, it is not intended to affect water law. See Comment to

Section 2 (definitions).

While 3ection 2(definitions) de!lnes the terms "minarals"
dsSnitions serve

and "mtneral interest" broadly, the the limited
function of determining miner^n^®aeinttended to rede^ted
pursusnt to this Act' They ug ®es of state law other
miyerals and mineral intersats for F1^
than thia Act.

5EGTION 4. TERMINATION OF DORMANT MiNERAL

INTEREST.
proPertY subject to a

(a) The surface owner of rsal

mineral interest may maintain °n action to terminate a dormnt

mineral intereat. A mineral interest im dormant for the purpose

of tkds tAct) if the intere®t 5s unused within the meaning of

subssction (b) for a period of 20 or more years next precsding

CO,m,nes¢nsnt of the action and has not besn preserved pursuant

to Ssetion 5. The aciiaat must be in the nature of and nquires

0

4
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the same notice as is required in an action to quiet title. The

action may be maintained whether or not the owner of the

mineral interest or the owner's whereabouts is known or

unknown. Disability or lack of knowiedge of any kind on the

part of any person does not suspend the running of the :0-year

period.
(b) For the purpose of this section, any of the following

actions taken by or under authority of the owner of a miaeral

interest in relation to any mineral that is part of the mineral

interest constitutes use of the entire mineral interest:

(1) Active mineral operations on or below the surface

of the real p='opert'.Y or other property unitized or pooled with

the real property, including production, geophysical expioration.

exploratory or developmental drilling, mining, exploitation, and

deveiopment, but not including injection of substances for

purposes of disposai or storage. Active mineral oper®itions

constitute use of anY mineral interest owned by any person in

any mineral that is the ob3ect of the operations.

(2) Payment of taxes on a separate assessment of the

mineral interest or of a transfer or severance tax relating to the

ndneral Interest.

(3) Secordation of an instrument that creates.

reservea. or otherwise evidences a claim to or the continued

existencs of the mineral interest, inc)uding an instrument that

transfers, leases, or divides the Interest. Reeordation af an

instrument constitutes use of (i) say rawrded interest owned by

ffiny person In any mineral that is the subject of the instrument,
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and (ii) any recorded mineral interest in the property owned by

any party to the instrument.

(4) Recordation of a judgment or decree that makes

specific reference to the minerai interest.

(c) This section applies notwithstanding any provision to

the contrary in the instrument that creates, reserves, transfers,

leases, divides, or otherwise evidences the claim to or the

continued existence of the mineral Interest or In another

recorded document unless the instrument or other recorded

document provides an ear)fer termination date.

CO6IMENT

This section defines dormancy for the purpose of
termination of a mineral Interest pursuant to this Act. The
dormancy period selected Is 20 years -- a not uncommon period
among the various jurisdictions.

Subsection (a) provides for a court proceeding in the
nature of a quiet title action to terminate a dormant mineral
interest. The device of a eourt proceeding ensures notice to the
mineral owner personally or by pubiication as may be appropriate
to the r,ireumstances and a reliabie determination of dormancy.

Subsection (b) ties the determination of dormancy to
nonuse. Each paragraph of subsection (b) describes an activity
that eonstitutes use of a mineral interest for purposes of the
dormancy determination. In addition, a mineral interest Is not
dormant if a notice of intent to preserve the Interest is recorded
pursuant to Ssetion 5 (preservation of mineral Interest).

Paragraph (b)(1) provides for preservation of a mineral
interest by active mineral operations. Repressuring may be
considered an active mineral operation if made for the purpose of
ssc®ndary racoveryoperstions. A shut-in well Is not an active
minersi operation and thersfore wouid not suffice to save the
mineral interest from dorenaney.

Paragraph (b)(1) is i.ntended to preserve in its entirety a
n®insraiinterest where there are active operations directed
tovrssd any minerai that Is included within the interest. Thus,
if thsre sa'a frsadons3 ownsrs of a minErsi interest, aotivity by
cne owner is considared ;ativity by aid owners. Other interests
owned by othsr psrsoss In the minerals that are the ob3 eet of
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the operations are aiso preserved by the operations. fbr
example. oil and gas operations by a fractional oil, gas. and coal

andowner weuld save not only the Interests of other fargcliei$$^5 and

and gas owners but als v^^eer either the oil and gas owner or
^yelty owners holding
any fractional owner. as well as the ingsresat is the object of the
other mineral Interest in tperations suffice to save the coal
operations. The oil and gasd e^ owner, as well aa other
interest of the oil. ^^. of the affected mineral interests, not
minerals included in any that is the subject of the
just the interest in oi1 and gas ess whether the
particular operations. This is the case regardless ral

interest was acquired in one instruroent or byas operatians by a fractional
of a

instruments. Uow ^wenerowo d t save the mineral interest
oil, gas. and coalfractionsl coal owner if the interest does not include ai1 and gas.

Under paragraph (b)(2), taxes must be a^ y^g use of
within the preceding 20 years to suffice as a qu

the taineral interest. recorded

paragraph (b)(3) is intended to cover any
instrument evidencing an intention to own o as^oro mineral lease,
in the m3nerala. including a reeorded o^ ed as an interest In
regardless whether such a lease is 'recog i

land in the particular jurisdiction.

Under paragraph (b)(3)• recordation has the effect of
not only the interests of the parties to ththee

preservinB artiea in titeinstrument in the s^ t^^ P^rd@d i^ieTestgj of nonp
instruisent, but aisosubject minerals, as well as other reco ^ dtyter ^thue f the

rec e be wepenePa fractional owgetheparties in other m e and gas leas
ordation of an oil not only o

and lessee pt"eserves the intereat in oil and gasmoreover. the
fractional owner but also of the co-owners;
recardation preserves the interast of the fraational. ownerwhether the

other minerais that are not theb su @e^eme iastrnment by which

other minersla ^nterest w^a 9uired or by a separate
theailandg
inatrumeatt.

iteeordation of a judgment or decree under ent
p^^aph (b)(4) inc2udea entry or recordation in a judgm
book in a jurtadietion where auoh an entry or reeeSoYndeeree
b,^^e part of the propercY resarda. The judgment

must maite epedfic ref emn ral 3stdgment Iieni ore other recordation
preserve it. Thus. a general or aheriff"s deed of a

of eiYl1 proeeai such as an of the mdneralnatitute

ra8$P^ )(4).
nonspr^c nature Mauld^gnot

the meaniintereat within of
pa

11

I
^._..6

APPENDIX PAGE 58



--- _ -^

Subsection (c) is intended to preclude a mineral owner
from evading the purpose of this Act by contraeting for a very
long or indefinite duration of the mineral interest. A Iiea on
minerals having a 30-year duration. for example, would be
subject to termination after 20 years under this Act if there
were no further activ%ties Involving the minerals or mineral
interest. A person seeking to keep the Ifen for its full 30-year
duration could do so by recording a notice of intent to preserve
the lien pursuant to Section 5(preservation of mineral interest
by notice). It should be noted that recordation of a notice of
intent to preserve the lien would not extend the iien beyond the
date upon which it terminates by its own terms.

SECTION S. PRESERVATION OF P+i1NERAL INTEREST BY

NOTICE.

(a) An owner of a mineral interest may record at any time

a notice of intent to preserve the mineral interest or a part

thereof. The mineral interest is preserved in each county in

which the notice is recorded. A minerai interest is not dormant ,

if the notice is recorded within 20 years next preceding

commencement of the action to terminate the mineral interest or

pursuant to Section 6 after commencement of the action.

(b) The notice may be executed by an owner of the

mineralinterest or by another person acting on behalf of the

owner, including an owner who is under a disaUility or unable to

assert a claim on the owner's own behalf or whose identity

cannot be estabiished or is uncertain at the time of execution of

the notice. The notice may be executed by or on behalf of a

co-owner for the benefit of any or all co-owners or by or on

behalf of an owner for the beneS.t of any or ali persons claiming

under the owner or persons under whom the owner claims.

(c) The notice must contain the name of the owner of the

minerai interest or the co-owners or other persons for whom the

12

APPENDIX PAGE 59



^

+ae- ..; ^

ta be preserved or, if the identity of the
mineral interest is
owner cannot be established or is uncertain. the nama of the

class of which the owner is a member, and must identifY the

sdneralinterest or part thereof to be preserved bY one of the

following means:
renee to the location in the records of the

(1) A refe

instrument that creates, reserves, ar otherwise evidences the

interest or of the judgelent or decree that confirms the interest.

A legal desorLptxon of the mineral interest. (.If the
(2)

owner of a mineral interest claims the misaeral interest under an

instrumant that is not of record or claims under recorded
legal

instrument that does not spee^cllY identify

descriptfon Is not effective to preservs a mineral interest unless

ac^^^ed by a refarence to the name of the record owner

n► the owner of the
of intent tto preserve the m^er^a

under

case, thewhosaybrd of the n

interest must be indexed under the name of the record owner as

w®ll as owner of the mineral intereat.l
under the name of the

A reference generallY and without specificity
(^) to

any or aII mineral interests of the owner in anY real propertY

situated in the county. The reference is not effective to

preserve a particular mizxeralinterest unlaas there ia. in the

of the person claiming to be the owner of
cauntq. in the namethe instr^snt that oraates,

interest. (i) a previousBy recorded

raservas. or otherwise evidencea that interaat or (h) a judgmnt

or decrae that eonfirma thst intorest.

13
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COt94tSNT

is bta^y drawn to permit a minerai oxner to

I dr► or has ovn intersst but aiso any or a!i
l^oa eatampte. ths minsrai ownsr may share
^^prs othsr parsotts, Thia aeotton permtta

othe adaral owner tn t h rtnteretatto bea
cq..osners by specifyi Q reservod may

;Its adneral intersst bedng P
psztidin^ royeity or autaiease ar eaetive
rtnation. the minarai ownsr may eiect ais® tv
i of the interasts sub ject te it, Tyhs >^^^ S

e notics of intant to prsaerve.

t9[e tpsincht8ad Snths t^re
the.st interest as to aomc or all of

wtwre the onisrsral interest being praserved is of hmited
du tation. raeordat(on of s notlce under this eection does not

extend the ia►terest beyond the time the interes^ d is xits
oxn terms. Where the minsrsl interest treing Pre

lien, recoTda etcnn^icasdo requirsmerifs forFF^servation
any othsr sPP
of the ban.

The bracketed Iangusga in PsraMPh (c)(f) in for use In

a jtarisdiotion that does not have a tract index eystem. It ta

e.intendsd to assist In indeh grecordarecorded mineral chain of tltl ^
intereat d^aspite a gap in

paragraph (o)(S) permits a blanket recordin6 aa to aR
interests in tbs eaunty. provided that there is a prior recordad
instroment, or ajudgawnt wh®thsr or not recorded, that

tstab8shss the nasw
of tro^don ti^a a practical necessity or^iarge

The biankst rscordhtQ p
m9nstai mansrs. Wh ^a' ^u^ be neoessaryeto estabiishi^^
of grantora and grrtt

saluntR ^s of ths^bianket aecordinqpreaerve minorai lntsrests
for p rPosa

S1CTi4td 6. LA'tB RBCOitDii3(7 BY IVSSH$itAL OWNER.

(a) in this saction. "11tiBatton expenses" means
costs and

espensas that tha oourt determines ara reawnabiy and

nawasarily inaurrsd in proparing for snd proaacuting an action,

ineiudinr reasatlabMe attornsy's feea.
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(b) in an action to terminate a mineral interest pursuant

to tiiis I Act) . the caurt ghad permit the owner of the mineral

interest to record a late notice of intent to preserve the iner^

interest as a conditfan of die®issai of the aotion, upon P yn

into court for the benefit of the surface owner of the real

property the 7itigation expenses attributable to the mineral

interest or portion thereof as to whlch the notice is recorded.

(c) This section does not apply in an action in which a

mineral interest has been unused within the meaning of

Section 4(b) for a period of 40 or moxO years next preceding

commencement of the action.

COM6ITsNT

This section appiiea oniy where the mineral owner seeks to

make a fate recording in order to obtain dislliBs^f Htigation^n•
The sectton is not intended to roquire Payse
expenses as a conditi^ of fth ast^t,he minersi int^erBest iswner
seeures diaraissal upo Poo
dor^ant by virtue of reaor+lstion or use of the propett9
the previous 20 years. as prescribed in Se^on 4 (t^ g

d ^p of

^ remedy recordstiondormant mineral interest). oQ^t
this section is avail ^ble o^aiY^ the prevkws 40 years.
or use of the proPe y

SSC'rIOIQ 7. BFFSCT OF T81titiIINATION.

A court erdsr terwinating a®inersi interest I. when

rrcordmd.l merges
th° terminated mineral interest, inciuding

express
and tmplied appurtensnt surfscs rights and obligattons,

with the surface eststa In shares
proportionate to the ownership

of tht surface estate, subject to existiitg lians for tesces or

gssmsstnsnts.

is

I

APPENDIX PAGE 62



a

COAiMENT ^

In some states it is standard practice for judgments such
as this to be recorded. in other atates entry of judgment alone
may suffice to make the judgment part of the land records.

Qierger of a terroinatedmin^ral i^d ssesstments, sbutaalsos
subject not only to existing tax
to other outstanding liens on the mineral interest. However, an
outstanding I$en on a mineral interest is Itself a mineral interest
that may be subject to termination under this Act. It should be
noted that termination of a mineral Interest under this Act that
has been tax-deeded to the state or other public entity is
subject to complianee with relevant requtrements for release of
tax-deeded property.

The appurtenant surface entry on theobUgations
end^the to

in Section 7 include the rlgh t of

ZbQ support suppo
rt

of the surface under this Aetrmidoes not

terminate any support obiigations owed to adjacent surface

owners.

It $s possible under this section for a surface owner to

acquire greater mianeral interests than the surface owner started
with. Assume, for example. there are equal co-owners of the
surfact, one of whom conveys his or har undivided 50$ shere of
mineraEs. Upon term$nation of the conveyed mineral interest
under this Act. the $nterest would merge with the surface estate
In proportian to the ownership of the aurface estate, so that
each owner would acquire otte°°haif^ ^o^Interest.^d ^he

end result Is that the conveying surface o
undivided one-fourth of the minerals and the nonconveying
surface owner aurface owner would hold an undivided
three-fourths of the minersls. This result ts proper since the
reversion represents a windfall to the surface estate in general

^• who has previously
conveying theowner

mineral i^nteir .received the vatu

In tht example above. assume that the conveyed mineral
Interest Is not terminated, but instead the owner of the mineral
interest executes a 30-year mineral leaae. If the lease Is
terminated under ^® s of 20

would merge, w
the
thithe^at

$n the xemaissing ye^s _ which time

it would eYpiis
In

leavingdtlt^e interest f athehmineral owner
unencumbsred.

lb

a04

f

1

t

.. ^^

.+

APPENDIX PAGE 63



SECTION B. SAVINGS AND TRANSITIONAL PROVISIONS.

(a) Exaept as otherwise provided in this section. thia

[ Actl appbe9 to a11 minerel 'nterests, whether created before,

on, or after its effective date.

(b) An action may not be maintained to terminate a

mineral interest pursuant to this [Act] untii [two] years after

the effective date of the [Actl.

(c) This [Act] does not limit or affect any other

procedure provided by law for c)earing an absndoned mineral

interest from title to real property.

(d) This CActl does not affect the validity of the

termination of any mineral interest made pursuant to any

predece$sor statute on dormant mineral interests. The repeal by

thia [Act) of any statute on dormant mineral interests takes

effect [twoY years after the effeotive date of this [Act].

CORihdENT

The [twol-year grace period provided by this section Is to
enable a mineral owner to take steps to record a notice of intent
to preserve an interest that would otherwise be subjeet to
termination tmmediateiy upon the effective date because of the
applSestion of the Act to existing mineral interests. Thus, a

mineral owner may record a notice di even t thoughsno action may
interest during the Itwol-Ye^ Pe^
be brought during the ttwol-year period. Subsection (d) tsan existing dormant mineral
intended for that Act.
statute upon

SECTION 9.
UkIIFORDIITX OF APPLICATION AND

CONSTRUCTION.

Thie [Act] ahaR be epplied and conatrued to effectuate its

ganeral purpose to maker uniform the law with respect to the

sub[aot of this [Aotl amonii states onaet3ng it.

17
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SECTION 10. SHORT TITLE.

Thia [Act] may be cited as the Unifarm Dormant Mineral

Interests Act.

SECTION 11. SRVRRABII.ITY CLAUSE.

If any provision of th9s [Act[ or its application to any person

or circumstance is held invalid. the invalidity does not affect

any other proviafon or application of this [ACt] that can be

given effect without the Invalid provision or application, and to

this end the provisions of this (Act] are severable.

SECTION 12. EFFECTIVE DATE.

This [ Act ] takes effect

SECTION 13. REPEALS.

The foIIowing acts and parts of acts are repealeda

(1)

(^)

(3)

,
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MINUTES OF THE MEETING OF THE
PUBLIC UTILITIES & ENERGY COMMITTEE

June 15, 2005

The meeting of the House Public Utilities and Energy C:ozntDittee convened
at 09:36 a.m. in room 017

With a quorum present, Chairnian Hagan moved to dispense with the
reading of the ininutes of June 1, 2005. With no objection, the ininutes were
accepted.

The Chairman called up House Bill 288 for the first hearing and Sponsor
Testimony.

Representative Wagoner gave sponsor testimony for House Bi11288 and
questions were asked by Representatives Garrison and Buehrer.

The Chai:rznan called up House Bill 251 for the second hearing and
proponent and opponent testimony.

Janine Migden Ostrander testified on behalf of the Ohio Consumers
Council as a proponent of HB 251 and. questions were asked by Representative
Buehrer.

Kevin Schrnidt testified on behalf of Public Policy Sources as a proponent
of I-IIB 251 and questions were asked by Representative Buehrer.

James Nargang testified on behalf of the Board of Reagents as an interested
party of HB 251 and questions were asked by Representatives Daniels, Blessing
and Stewart.

The Chairman called up House Bill 85 for the second hearing and
proponent and opponent testimony.

Tom Froehle testified on behalf of industrial Energy Users Ohio as a
proponent of HB 85 and questions were asked by Representative Carmichael.

With no further business this concluded the meetin e Public Utilities
and. Energy Committee. Chairman Hagan adj e'ng a 6.

^P_^:r'`°•^''^°'°"`j^'ff/" f .. +'1

,rYohn P. Hagan, C^^'an Ste Driehaas, Secretary
o..---^
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H®usE BrLiJ 288
REPRESENTATIVE MARK WAGONER

SPONSOR TESTIMONY

B^,tFO THE OHlo ouSF, PUBLIC UTILITIES COMMITTEE

Chairman Hagan and members of the House Public Utilities Committee, I thank: you for
the opportunity to present sponsor testimony on House Bill 288.

House Bill. 288 seeks to update Ohio's mineral rights law. House Bill 288 contains two
proposed amendments to Ohia's existing statutory scheme affectitag energy production. The bill
is designed, first, to address technical problems with Ohio's current Dormant Mineral Statute
and, second, to resolve procedural problems with The Ohio Oil and Gas Commission. The
General Assembly can take these two steps to help increase the availability of domestic energy
supplies withotit adversely affecting the environment or state tax collections.

Turniztg first to the Dormant Mineral Statute, Ohio has had an active energy production
iiidustry since the niid 1800's. During this period, landowners in rnineral producing areas have
frecluently severed the mineral rights in their laiid from the stsrface rights. Through the decades,
ownership of the severed minerals has becn transfeiTed and factionalized through estutes and
business transfers. Today, those old severed mineral rights may be tiie key to new production
sites, as advances in current technology and the high cost of energy make reworking old oil and
gas fields possible.

Tie problem is that it may be difficult - if not impossible - to find the owners or in some
cases the multiple partial interest owners of such old severed mineral rights. Twenty years ago,
Ohio joined the majority of oil anci gas producing states by passing a Dotmant Mineral Statute
that permitted the surface owner to reunite severed mineral rights with the surface estate if the
mineral ri,^Fits had been abandoned. Unfortunately, Ohio's Dormant Mineral Statute has seldorn
been used, in lai;ge measure because the statute did not clearly define when a rnineral interest
became abandoned and exactly how the process to reunite the mineral ownership with the
surface ownership was to be accornplished.

House Bill 288 removes the ambiguity of the existing statute with a clear definition of
when a mineral right is deemed abandoned. The mineral right will be deemed abandoned if there

Qa î̂  tol: District:

77 South High Street Parts of Lucas County
Columbus, Ohio 43215-6111 3331 Pelham Rd.

(614) 466-1731, (614) 644•9434 (fax) www.house.state.oh.us Toledo, Ohio 43606

(800) 282-0251(toEl free) District46Qohr.state.oh:us (419) 531-0487
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is both (1) no active use of the mineral rights and (2) a failure by the mineral right owner to file
to preserve the inactive mineral right for future use for at least 20 years fi-om the time a surface
owner petitions to reunite the su.rface with the inactive mineral interest.

The first part of House Bill 288 is designed to fix perceived problems with tl°,e existing
statutory provisions. Tlze Bill will neither alter the balance between surface owner and mineral
right owners, nor will the Bill change the environmental or conservation requirernents to drill or
produce in Ohio. Finally, the bill will not adversely affect tax reventtes. In fact, if the bill. has its
intended results of bringing back old or marginal oil and gas fields to production, the bill should
increase Ohio's collection of severance and ad valorem tax.

The second issue addressed in House Bill 288 deals with the administrative practices
involved with the permitting and regulation of oil and gas wells in Ohio. Currently, an
administrative appeal from a decision by the Chief of the Division of Mineral Resources
Management in the Department of Natural Resources is to a body called the Ohio Oil and Gas
Commission. The Commission has five (5) members and the current statute provides that no
decision may be made without the concurrence of three members. The problem is that, in
practice, it may be inipossible to get three of the five Commissioners to even hear, much less
decide, an appeal. Lack of a quorum can occur because of vacancies on the Commission, illness
of a Commissioner or because a' Commissioner has to recuse him or herself due to a conflict of
intei-est. I.f a quorurn of Commissioner•s cannot be assembled, or three votes secured, the appeal
is stalled indefinitely.

A similar problem exists within our Coui-ts and is addressed by appointing visiting
judges. J1I3. 288 applies the same technique by permitting the Chair of the Oil and C;as
Commission to appoint visiting Commissioners from the pool of members who make up the oil
and gas Technicai Advisory Council. The Technical Advisory Council member go through the
same screening and appointment process as the Oil and Gas Commissioners and have oil and gas
experience and technical skills. Thus, drawing temporary meanbers for the Oil and Gas
Conzniission, from the Technical Advisory Council will vest the Commission with the satne skill
set as the Commission's regular members and will allow the Commission to proceed to decide
appeals which are now stalled.

In closing, I hear concerris about the availability and cost price of energy. Given the
Ohio's national preeminence in manufacturing and its four month heating season, it is not
surprising that Ohio ranks within the top ten states for energy consumption. What is less well

2
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?enown is that Ohio is also among the top ten states for natural gas and oil production. In fact,
almost 15% of the natural gas burned in Ohio's homes and factories is produced locally. House
Bill 288 is a sinaIl step towards improving local production by streamlirie existing program and
regulatioris to rriake them more efficient. It is step worth taking.

The Ohio State Bar Association has played an integral role in drafting and reviewing this
legislation and suppoi-ts it. I ask for yotir support to pass this bill too. Chairman Hagan and
members of the committee, I thank you for your time and I would be happy to answer your
questions at this time.
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TITLE 53. REAL PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUIvIBRANCES

MARKETABLE TITLE ACT

Go to the Ohio Code Archive Directory

ORC Ann. 5301.56 (2014)

§ 5301.56. Abandonment of mineral interest and vesting in owner of surface of lands

(A) As used in this section:

(1) °Holder" means the record holder of a mineral interest, and any person who derives the person's rights from,
or has a common source with, the record holder and whose claim does not indicate, expressly or by clear implication,
that it is adverse to the interest of the record holder.

(2) "Drilling or mining permit" means a permit issued under Chapter 1509., 1513., or 1514. of the Revised
Code to the holder to drill an oil or gas well or to mine other minerals.

(3) "Mineral interest" means a fee interest in at least one mineral regardless of how the interest is created and of
the form of the interest, which may be absolute or fractional or divided or undivided.

(4) "Mineral" means gas, oil, coal, coalbed tnethane gas, other gaseous, liquid, and solid hydrocarbons, sand,
gravel, clay, shale, gypsum, halite, limestone, dolomite, sandstone, other stone, metalliferous or nonmetalliferous ore, or
another material or substance of commercial value that is excavated in a solid state from natural deposits on or in the
earth.

(5) "Owner of the surface of the lands subject to the interest" includes the owner's successors and assignees.

(B) Any mineral interest held by any person, other than the owner of the surface of the lands subject to the interest,
shall be deemed abandoned and vested in the owner of the surface of the lands subject to the interest if the requirements
established in division (E) of this section are satisfied and none of the following applies:

(1) The mineral interest is in coal, or in mining or other rights pertinent to or exercisable in connection with an
interest in coal, as described in division (E) of section 5301.53 of the Revised Code. However, if a mineral interest in-
cludes both coal and other minerals that are not coal, the mineral interests that are not in coal may be deemed aban-
doned and vest in the owner of the surface of the lands subject to the interest.

(2) The mineral interest is held by the United States, this state, or any political subdivision, body politic, or
agency of the United States or this state, as described in division (G) of section 5301.53 of the Revised Code.

(3) Within the twenty years immediately preceding the date on which notice is served or published under divi-
sion (E) of this section, one or more of the following has occurred:

(a) The mineral interest has been the subject of a title transaction that has been filed or recorded in the office
of the county recorder of the county in which the lands are located.

(b) There has been actual production or withdrawal of minerals by the holder from the lands, froni lands
covered by a lease to which the mineral interest is subject, from a mine a portion of which is located beneath the lands,
or, in the case of oil or gas, from lands pooled, unitized, or included in unit operations, under sections 1509.26 to
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1509.28 of the Revised Code, in which the mineral interest is participating, provided that the instrument or order creat-
ing or providing for the poolitig or unitization of oil or gas interests has been filed or recorded in the office of the county
recorder of the county in which the lands that are subject to the pooling or unitization are located.

(c) The mineral interest has been used in underground gas storage operations by the holder.

(d) A drilling or mining permit has been issued to the holder, provided that an affidavit that states the name
of the permit holder, the permit number, the type of permit, and a legal description of the lands affected by the permit
has been filed or recorded, in accordance with section 5301.252 of the Revised Code, in the office of the county record-
er of the county in which the lands are located.

(e) A claim to preserve the mineral interest has been filed in accordance with division (C) of this section.

(f) In the case of a separated mineral interest, a separately listed tax parcel number has been created for the
mineral interest in the county auditor's tax list and the county treasurer's duplicate tax list in the county in which the
lands are located.

(C) (1) A claim to preserve a mineral interest from being deemed abandoned under division (B) of this section may
be filed for record by its holder. Subject to division (C)(3) of this section, the claim shall be recorded in accordance with
division (H) of this section and sections 317.18 to 317.20 and 5301.52 of the Revised Code, and shall consist of a notice
that does all of the following:

based;
(a) States the nature of the mineral interest claimed and any recording information upon Nvhich the claim is

(b) Otherwise complies with section 5301.52 of the Revised Code;

(c) States that the holder does not intend to abandon, but instead to preserve, the holder's rights in the min-
eral interest.

(2) A claim that complies with division (C)(1) of this section or, if applicable, divisions (C)(1) and (3) of this
section preserves the rights of all holders of a mineral interest in the same lands.

(3) Any holder of an interest for use in underground gas storage operations may preserve the holder's interest,
and those of any lessor of the interest, by a single claim, that defmes the boundaries of the storage field or pool and its
formations, without describing each separate interest claimed. The claim is prima-facie evidence of the use of each sep-
arate interest in underground gas storage operations.

(D) (1) A mineral interest may be preserved indefinitely from being deemed abandoned under division (B) of this
section by the occurrence of any of the circumstances described in division (B)(3) of this section, including, but not
limited to, successive filings of claims to preserve mineral interests under division (C) of this section.

(2) The filing of a claim to preserve a mineral interest under division (C) of this section does not affect the right
of a lessor of an oil or gas lease to obtain its forfeiture under section 5301.332 of the Revised Code.

(E) Before a mineral interest becomes vested under division (B) of this section in the owner of the surface of the
lands subject to the interest, the owner of the surface of the lands subject to the interest shall do both of the following:

(1) Serve notice by certified mail, return receipt requested, to each holder or each holder's successors or assign-
ees, at the last known address of each, of the owner's intent to declare the mineral interest abandoned. if service of no-
tice cannot be completed to any holder, the owner shall publish notice of the owner's intent to declare the mineral inter-
est abandoned at least once in a newspaper of general circulation in each county in which the land that is subject to the
interest is located. The notice shall contain all of the information specified in division (F) of this section.

(2) At least thirty, but not later than sixty days after the date on which the notice required under division (E)(1)
of this section is served or published, as applicable, file in the office of the county recorder of each county in which the
surface of the land that is subject to the iriterest is located an affidavit of abandonment that contains all of the infor-
mation specified in division (G) of this section.

(F) The notice required under division (E)(1) of this section shall contain all of the following:

(1) The name of each holder and the holder's successors and assignees, as applicable;
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(2) A description of the surface of the land that is subject to the mineral interest. 'The description shall include
the volume and page number of the recorded deed or other recorded instrument under which the owner of the surface of
the lands claims title or otherwise satisfies the requirements established in division (A)(3) of section 5301.52 of the Re-
vised Code.

(3) A description of the mineral interest to be abandoned. The description shall include the volume and page
number of the recorded instrument on which the mineral interest is based.

(4) A statement attesting that nothing specified in division (B)(3) of this section has occurred within the twenty
years immediately preceding the date on which notice is served or published under division (E) of this section;

(5) A statement of the intent of the owner of the surface of the lands subject to the mineral interest to file in the
office of the county recorder an affidavit of abandonment at least thirty, but not later than sixty days after the date on
which notice is served or published, as applicable.

(G) An affidavit of abandomnent shall contain all of the following:

(1) A statement that the person filing the affidavit is the owner of the surface of ttie lands subject to the interest;

(2) The volume and page number of the recorded instrument on which the mineral interest is based;

(3) A statement that the mineral interest has been abandoned pursuant to division (B) of this section;

(4) A recitation of the facts constituting the abandonment;

(5) A statement that notice was served on each holder or eacll holder's successors or assignees or published in
accordance with division (E) of this section.

(II) (1) If a holder or a holder's successors or assignees claim that the mineral interest that is the subject of a notice
under division (E) of this section has not been abandoned, the holder or the holder's successors or assignees, not later
than sixty days after the date on which the notice was served or published, as applicable, shall file in the office of the
county recorder of each county where the land that is subject to the mineral interest is located one of the following:

(a) A claim to preserve the mineral interest in accordance with division (C) of this section;

(b) An affidavit that identifies an event described in division (B)(3) of this section that has occurred within
the twenty years innnediately preceding the date on which the notice was served or published under division (E) of this
section.

The holder or the holder's successors or assignees shall notify the person who served or published the notice
under division (E) of this section of the filing under this division.

(2) If a holder or a holder's successors or assignees who claim tl2at the mineral interest that is the subject of a
notice under division (E.) of this section has not been abandoned fails to file a claim to preserve the mineral interest,
files such a claim more than sixty days after the date on which the notice was served or published under division (E) of
this sectiou, fails to file an affidavit that identifies an event described in division (B)(3) of this section that has occurred
within the twenty years immediately preceding the date on which the notice was served or published under division (E)
of this section, or files such an affidavit more than sixty days after the date on which the notice was served or published
under that division, the owner of the surface of the lands subject to the interest who is seeking to have the interest
deemed abandoned and vested in the owner shall file in the office of the county recorder of each county where the land
that is subject to the mineral interest is located a notice of failure to file. The notice shall contain all of the following:

al interest;
(a) A statement that the person filing the notice is the owner of the surface of the lands subject to the miner-

(b) A description of the surface of the land that is subject to the mineral interest;

(c) The statement: "This mineral interest abandoned pursuant to
affidavit of abandonment recorded in volume ....., page ......"

Immediately after the notice of failure to file a mineral interest is recorded, the mineral interest shall vest in
the owner of the surface of the lands formerly subject to the interest, and the record of the mineral interest shall cease to
be notice to the public of the existence of the mineral interest or of any rights under it. In addition, the record shall not
be received as evidence in anv court in this state on behalf of the former holder or the former holder's successors or as-
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signees against the owner of the surface of the lands formerly subject to the interest. However, the abandonment and
vesting of a mineral interest pursuant to divisions (E) to (I) of this section only shall be effective as to the propertv of
the owner that filed the affidavit of abandonment under division (E) of this section.

(I) For purposes of a recording under this section, a county recorder shall charge the fee established under section
317.32 of the Revised Code.

HISTORY:

142 v S 223. Eff 3-22-89; 151 v H 288, § 1, eff. 6-30-06; 2013 HB 72, § 1, eff. Jan. 30, 2014.
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UNIFORM DOR141ANT MINERAL INTERESTS ACT

Prefatory Note

Nature of Mineral Interests

Transactions involving mineral interests may take several different forms. A lease

permits the lessee to enter the land and remove minerals for a specified period of time; whether a

lease creates a separate title to the real estate varies from state to state. A profit is an interest in

land that perrnits the owner of the profit to remove minerals; however, the profit does not entitle

its owner to possession of the land. A fee title or other interests in minerals may be created by
severance.

A severance of mineral interests occurs where all or a portion of mineral interests are
owned apart from the ownership of the surface. A severance may occur in one of two ways.
First, a surface owner who also owns a mineral interest may reserve all or a portion of the
mineral interest upon transfer of the surface. In the deed conveying the surface of the land to the
buyer, the seller reserves a mineral interest in some or all of the minerals beneath the surface.
Certain types of sellers, such as railroad companies, often include a reservation of mineral
interests as a matter of course in all deeds.

Second, a person who owns both the surface of the land and a mineral interest may
convey all or a portion of the mineral interest to another person. This practice is common in
areas where minerals have been recently discovered, because many landowners wish to
capitalize immediately on the speculative value of the subsurface rights.

Severed mineral interests may be owned in the same manner as the surface of the land,
that is, in fee simple. In some jurisdictions, however, an oil and gas right (as opposed. to an
interest in nonfugacious minerals) is a nonpossessory interest (an incorporeal hereditament).

Potential Problems Relating to Dormant Mineral Interests

Dormant mineral interests in general, and severed mineral interests in particular, may
present difficulties if the owner of the interest is missing or unknown. Under the common law, a
fee simple interest in land cannot be extinguished or abandoned by nonuse, and it is not
necessary to rerecord or to maintain current property records in order to preserve an ownership
interest in minerals. Thus, it is possible that the only document appearing in the public record
may be the document initially creating the mineral interest. Subsequent mineral owners, such as
the heirs of the original mineral owner, may be unconcerned about an apparently valueless
mineral interest and may not even be aware of it; hence their interests may not appear of record.

If mineral owners are missing or unknown, it may create problems for anyone interested
in exploring or mining, because it may be difficult or impossible to obtain rights to develop the
minerals. An exploration or mining company may be liable to the missing or unknown owners if
exploration or mining proceeds without proper leases. Surface owners are also concerned with
the ownership of the minerals beneath their property. A mineral interest includes the right of
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reasonable entry on the surface for purposes of mineral extraction; this can effectively preclude
development of the surface and constitutes a significant impairment of marketability.

On the other hand, the owner of a dormant mineral interest is not motivated to develop
the minerals since undeveloped rights may not be taxed and may not be subject to loss through
adverse possession by surface occupancy. The greatest value of a dormant mineral interest to the
mineral owner may be its effectual impairment of the surface estate, which may have hold-up
value when a person seeks to assemble an unencuinbered fee. Even if one owner of a dormant
mineral interest is willing to relinquish the interest for a reasonable price, the surface owner may
fmd it impossible to trace the ownership of other fractional shares in the old interest.

An extensive body of legal literature demonstrates the need for an effective means of
clearing land titles of dormant mineral interests. Public policy favors subjecting dormant mineral
interests to termination, and legislative intervention in the continuing conflict between mineral
and surface interests may be necessary in some jurisdictions. More than one-fourth of the states
have now enacted special statutes to enable termination of dormant mineral interests, and some
of the nearly two dozen states that now have marketable title acts apply the acts to mineral
interests.

Approaches to the Dormant Mineral Problem

The jurisdictions that have attempted to deal with dormant mineral interests have adopted
a wide variety of solutions, with mixed success. The basic schemes described below constitute
some of the main approaches that have been used, although many states have adopted variants or
have combined features of these schemes.

Abandonment. The common law concept of abandonment of mineral interests provides
useful relief in some situations. As a general rule, severed mineral interests that are regarded as
separate possessory estates are not subject to abandonment. But less than fee interests in the
nature of a lease or profit may be subject to abandonment. In some jurisdictions the scope of the
abandonment remedy has been broadened to extend to oil and gas rights on the basis that these
minerals, being fugacious, are owned in the form of an incorporeal hereditament, and hence are
subject to abandonment.

The abandonment remedy is limited both in scope and by practical proof problems.
Abandomnent requires a difficult showing of intent to abandon; nonuse of the mineral interest
alone is not sufficient evidence of intent to abandon. However, the remedy is useful in some
situations and should be retained along with enactment of dorniant mineral legislation.

Nonuse. A number of statutes have made nonuse of a mineral interest for a term of years,
e.g., 20 years, the basis for termination of the mineral interest. Such a statute in effect makes
nonuse for the prescribed period conclusive evidence of intent to abandon.

The nonuse scheme has advantages and disadvantages. Its major attraction is that it
enables extinguishment of dormant interests solely on the basis of nonuse; proof of intent to
abandon is unnecessary. Its major drawbacks are that it requires resort to facts outside the record

2
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and it requires a judicial proceeding to determine the fact of nonuse. It also precludes long-term
holding of mineral rights for such purposes as future development, future price increases that
will make development feasible, or assurance by a conservation organization or subdivider that
the mineral rights will not be exploited.

The nonuse concept should be incorporated in any dormant mineral statute. Even a
statute based exclusively on recording, such as the Uniform Simplification of Land Transfers Act
(USLTA) discussed below, does not terminate the right of a person who has an active legitimate
mineral interest but who tlirough inadvertence fails to record.

RecoYding. Another approach found in several jurisdictions, as well as in USLTA, is
based on passage of time without recording. Under this approach a mineral interest is
extinguished a certain period of time after it is recorded, for example 30 years, unless during that
period a notice of intent to preserve the interest is recorded. The virtues of this model are that it
enables clearing of title on the basis of facts in the record and without resort to judicial action,
and it keeps the record mineral ownership current. Its major disadvantages are that it permits an
inactive owner to preserve the mineral rights on a purely speculative basis and to hold out for
nuisance money indefinitely, and it creates the possibility that actively producing mineral rights
will be lost through inadvertent failure to record a notice of intent to preserve the mineral rights.
The recording concept is useful, however, and should be a key element in any dormant mineral
legislation.

1'nust for unknown mineral owners. A quite different approach to protecting the right.s of
mineral owners is found in a number of jurisdictions, based on the concept of a trust fund created
for unknown mineral owners. The basic purpose of such statutes is to permit development of the
minerals even though not all mineral owners can be located, paying into a trust the share of the
proceeds allocable to the absent owners. The usefulness of this scheme is limited in one of the
main situations we are concerned with, which is to enable surface development where there is no
substantial mineral value. The committee has concluded that this concept is beyond the scope of
the dormant mineral statute, although it could be the subject of a subsequent act.

Escheat. A few states have treated dormant minerals as abandoned property subject to
escheat. This concept is similar to the treatment given personal property in the Uniform
Unclaimed Property Act. This approach has the same shortcomings as the trust for unknown
mineral owners.

Constitutionality. Constitutional issues have been raised concerning retroactive
application of a dormant mineral statute to existing mineral interests. The leading case, Texaco
v. Short, 454 U.S. 516 (1982), held the Indiana dormant mineral statute constitutional by a
narrow 5-4 margin. The Indiana statute provides that a mineral right lapses if it is not used for a
period of 20 years and no reservation of rights is recorded during that time. No prior notice to
the mineral owner is required. The statute includes a two-year grace period after enactment
during which notices of preservation of the mineral interest may be recorded.

A combination nonuse/recording scheme thus satisfies federal due process requirements.
Whether such a scheme would satisfy the due process requirements of the various states is not

3
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clear. Comparable dormant mineral legislation has been voided by several state courts for failure
to satisfy state due process requirements. Uniform legislation, if it is to succeed in all states
where it is enacted, will need to be clearly constitutional under various state standards. This
means that some sort of prior notice to the mineral owner is most likely necessary.

Draft Statute

A combination of approaches appears to be best for uniform legislation. The politics of
this area of the law are quite intense in the mineral producing states, and the positions and
interests of the various pressure groups differ from state to state. It should be remembered that
the dormant mineral portion of USLTA was felt to be the most controversial aspect of that act.

A statute that combines a number of different protections for the mineral owner, but that
still enables termination of dormant mineral rights, is likely to be the most successful.. Such a
combination may also help ensure the constitutionality of the act from state to state. For these
reasons, the draft statute developed by the committee consists of a workable combination of the
most widely accepted approaches found in jurisdictions with existing dormant mineral
legislation, together with prior notice protection for the mineral owner.

Under the draft statute, the surface owner may bring an action to terminate a mineral
interest that has been dormant for 20 years, provided the record also evidences no activity
involving the mineral interest during that period, the ow-ner of the mineral interest fails to record
a notice of intent to preserve the mineral interest within that period, and no taxes are paid on the
mineral interest within that period. To protect the rights of a dormant mineral owner who
through inadvertence fails to record, the statute enables late recording upon payment of the
litigation expenses incurred by the surface owner; this remedy is not available to the mineral
owner, however, if the mineral ititerest has been dormant for more than 40 years (i.e., there has
been no use, taxation, or recording of any kind affecting the minerals for that period). The
statute provides a two-year grace period for owners of mineral interests to record a notice of
intent to preserve interests that would be immediately or within a short period affected by
enactment of the statute.

This procedure will assure that active or valuable mineral interests are protected, but will
not place an undue burden on marketability. The combination of protections will help ensure the
fairness, as well as the constitutionality, of the statute,

The committee believes that clearing title to real. property should not be an end in itself
and should not be achieved at the expense of a mineral owner who wishes to retain the mineral
interest. In many cases the interest was negotiated and bargained for and represents a substantial
investment. The objective is to clear title of worthless mineral interests and mineral interests
about which no one cares. The draft statute embodies this philosophy.

4
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UNIFORM DORMANT MINERAL INTERESTS ACT

SECTION 1. STATEMENT OF POLICY.

(a) The public policy of this State is to enable and encourage marketability of real

property and to mitigate the adverse effect of dormant mineral interests on the full use and

development of both surface estate and mineral interests in real property.

(b) This [Act] shall be construed to effectuate its purpose to provide a means for

termination of dormant mineral interests that impair marketability of real property.

Comment

This section is a legislative finding and declaration of the substantial interest of the state
in dormant mineral legislation.

SECTION 2. DEFINITIONS.

As used in this [Act]:

(1) "Mineral interest" means an interest in a mineral estate, however created and

regardless of form, whether absolute or fractional, divided or undivided, corporeal or

incorporeal, including a fee simple or any lesser interest or any kind of royalty, production

payment, executive right, nonexecutive right, leasehold, or lien, in minerals, regardless of

character.

(2) "Minerals" includes gas, oil, coal, other gaseous, liquid, and solid

hydrocarbons, oil shale, cement material, sand and gravel, road material, building stone,

chemical substance, gemstone, metallic, fissionable, and nonfissionable ores, colloidal and other

clay, steam and other geothermal resource, and any other substance defined as a mineral by the

law of this State.
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Comment

The dcfinitions in this section are broadly drafted to include all the various forms of
minerals and mineral interests. This includes both fugacious and nonfizgacious, as well as
organic and inorganic, minerals. The Act does not distinguish among minerals based on their
character, but treats all minerals the same.

The reference to liens in paragraph (1) includes both contractual and noncontractual,
voluntary and involuntary, liens on minerals and mineral interests. It should be noted that the
duration of a lien may be subject to general laws governing liens. For exanlple, a lien that by
state law has a duration of 10 years may not be given a life of 20 years simply by recording a
notice of intent to preserve the lien pursuant to Section 5 (preservation of mineral inte.rest by
notice), just as a mineral lease which by its own temis has a duration of five years is not
extended by recordation of a notice of intent to preserve the lease. Likewise, if state law requires
specific filings, recordings, or other acts for enforceability of a lien, those acts must be complied
with even though the lien is not dormant within the meaning of this Act. Conversely, an
instrument that creates a security interest which, by its terms, endures more than 20 years, cannot
avoid the effect of the 20-year statute. See Section 4(c) (termination of dormant mineral
interest).

The definition of "minerals" in paragraph (2) is inclusive and not exclusive. "Coal" and
other solid hydrocarbons within the meaning of paragraph (2) includes lignite, leonhardite, and
other grades of coal. This Act is not intended to affect water law but is intended to affect
minerals dissolved or suspended in water. See Section 3 (exclusions).

W'hile Section 2 defines the term "minerals" and "mineral interest" broadly, the
definitions serve the limited function of determining mineral interests that are terminated
pursuant to this Act. They are not intended to redefine minerals and mineral interests for
purposes of state law other than this Act.

SECTION 3. EXCLUSIONS.

(a) 'This [Act] does not apply to:

(1) a mineral interest of the United States or an Indian tribe, except to the

extent permitted by federal law; or

(2) a mineral interest of this State or an agency or political subdivision of

this State, except to the extent permitted by state law other than this [Act].

(b) This [Act] does not affect water rights.

6

APPENDIX PAGE 83



Comment

Public entities are excepted by this section because they have perpetual existence and can
be located if it becomes necessaiy to tenninate by negotiation a mineral interest held by the
public entity. A jurisdiction enacting this statute should also exclude from its operation interests
protected by statute, such as environmental or natural resource conservation or preservation
statutes.

This Act does not affect mineral interests of Indian tribes, groups, or individuals
(including corporations formed under the Alaska Native Claims Settlement Act, 43 U.S.C.
§ 1600 et seq.) to the extent that the interests are protected against divestiture by superseding
federal treaties or statutes.

Although this Act affects minerals dissolved or suspended in water, it is not intended to
affect water law. See Comment to Section 2 (definitions).

While Section 2 (definitions) defines the terms "minerals" and "mineral interest" broadly,
the definitions serve the limited function of determining mineral interests that are terminated
pursuant to this Act. They are not intended to redefine minerals and mineral interests for
purposes of state law other than this Act.

SECTION 4. TERMINATION OF DORMANT MINERAL INTEREST.

(a) The surface owner of real property subject to a mineral interest may maintain

an action to terminate a dormant mineral interest. A mineral interest is dormant for the purpose

of this [Act] if the interest is unused within the meaning of subsection (b) for a period of 20 or

more years next preceding commencement of the action and has not been preserved pursuant to

Sectiori 5. The action must be in the nature of and requires the same notice as is required in an

action to quiet title. The action may be maintained whether or not the owner of the mineral

interest or the owner's whereabouts is known or unknown. Disability or lack of knowledge of

any kind on the part of any person does not suspend the running of the 20-year period.

(b) For the purpose of this section, any of the following actions taken by or under

authority of the owner of a mineral interest in relation to any mineral that is part of the mineral

interest constitutes use of the entire mineral interest:
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(1) Active mineral operations on or below the surface of the real property

or other property unitized or pooled with the real property, including production, geophysical

exploration, exploratory or developmental drilling, mining, exploitation, and development, but

not including injection of substances for purposes of disposal or storage. Active mineral

operations constitute use of any mineral interest owned by any person in any mineral that is the

object of the operations.

(2) Payment of taxes on a separate assessment of the mineral interest or of

a transfer or severance tax relating to the mineral interest.

(3) Recordation of an instrument that creates, reserves, or otherwise

evidences a claim to or the continued existence of the mineral. interest, including an instrument

that transfers, leases, or divides the interest. Recordation of an instrument constitutes use of (i)

any recorded interest owned by any person in any mineral that is the subject of the instrument,

and (ii) any recorded. mineral interest in the property owned by any party to the instrument.

(4) Recordation of a judgment or decree that makes specific reference to

the mineral interest.

(c) This section applies notwithstanding any provision to the contrary in the

instrument that creates, reserves, transfers, leases, divides, or otherwise evidences the claim to or

the continued existence of the mineral interest or in another recorded document unless the

instrument or other recorded document provides an earlier termination date.

Comment

This section defines dortnancy for the purpose of termination of a mineral interest
pursuant to this Act. The dormancy period selected is 20 years -- a not uncommon period among
the various jurisdiction.s.

Subsection (a) provides for a court proceeding in the nature of a quiet title action to

8
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terminate a dormant mineral interest. The device of a court proceeding ensures notice to the
mineral owner personally or by publication as may be appropriate to the circumstances and a
reliable determination of dormancy.

Subsection (b) ties the determination of dorinancy to nonuse. Each paragraph of
subsection (b) describes an activity that constitutes use of a mineral interest for purposes of the
dormancy determination. In addition, a mineral interest is not dormant if a notice of intent to
preserve the interest is recorded pursuant to Section 5 (preservation of mineral interest).

Paragraph (b)(l) provides for preservation of a mineral interest by active mineral
operations. Repressuring may be considered an active mineral operation if made for the purpose
of secondary recovery operations. A shut-in well is not an active mineral operation and therefore
would not suffice to save the mineral interest from dormancy.

Paragraph (b)(l) is intended to preserve in its entirety a mineral interest where there are
active operations directed toward any mineral that is included within the interest. Thus, if there
are fractional owners of a mineral interest, activity by one owner is considered activity by all
owners. Other interests owned by other persons in the minerals that are the object of the
operations are also preserved by the operations. For example, oil and gas operations by a
fractional oil, gas, and coal owner would save not only the interests of other fractional oil and
gas owners but also the interests of oil and gas lessees and royalty owners holding under either
the oil and gas owner or any fractional owner, as well as the interests of holders of any other
mineral interest in the oil and gas that is the object of the operations. The oil and gas operations
suffice to save the coal interest of the oil, gas, and coal owner, as well as other minerals included
in any of the affected mineral interests, not just the interest in oil and gas that is the subject of the
particular operations. This is the case regardless whether the mineral interest was acquired in
one instrument or by several instruments. However, oil and gas operations by a fractional oil,
gas, and coal owner would not save the mineral interest of a fractional coal owner if the interest
does not include oil and gas.

Under paragraph (b)(2), taxes must be actually paid within the preceding 20 years to
suffice as a qualifying use of the mineral interest.

Paragraph (b)(3) is intended to cover any recorded instrument evidencing an intention to
own or affect an interest in the minerals, including a recorded oil, gas, or mineral lease,
regardless whether such a lease is recognized as an interest in land in the particular jurisdiction.

Under paragraph (b)(3), recordation has the effect of preserving not only the interests of
the parties to the instrument in the minerals that are the subject of the instrument, but also the
recorded interests of nonparties in the subject minerals, as well as other recorded interests of the
parties in other nlinerals in the same property. Thus, recordation of an oil and gas lease between
a fractional owner and lessee preserves the interest in oil and gas not only of the fractional owner
but also of the co-owners; moreover, the recordation preserves the interest of the fractional
owner in other minerals that are not the subject of the lease, whether the other minerals were
acquired by the same instrument by which the oil and gas interest was acquired or by a separate
instrument.

9
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Recordation of a judgment or decree under paragraph (b)(4) includes entry or recordation
in a judgment book in a jurisdiction where such an entiy or recordation becomes part of the
property records. The judgment or decree rnust make specific reference to the mineral interest in
order to preserve it. Thus, a general judgment lien or other recordation of civil process such as
an attachment or sheriffs deed of a nonspecific nature would not constitute use of the mineral
interest within the meaning of paragraph (b)(4).

Subsection (c) is intended to preclude a mineral owner from evading the purpose of this
Act by contracting for a very long or indefinite duration of the mineral interest. A lien on
minerals having a 30-year duration, for example, would be subject to termination after 20 years
under this Act if there were no further activities involving the minerals or mineral interest. A
person seeking to keep the lien for its full 30-year duration could do so by recording a notice of
intent to preserve the lien pursuant to Section 5 (preservation of mineral interest by notice). It
should be noted that recordation of a notice of intent to preserve the lien would not extend the
lien beyond the date upon which it terminates by its own terms.

SECTION 5. PRESERVATION OF MINERAI. INTEREST BY NOTICE.

(a) An owner of a mineral interest may record at any time a notice of intent to

preserve the mineral interest or a part thereof. The mineral interest is preserved in each county in

which the notice is recorded. A mineral interest is not dormant if the notice is recorded within

20 years next preceding cominencement of the action to terminate the mineral interest or

pursuant to Section 6 after commencement of tl-ie action.

(b) The notice may be executed by an owner of the mineral interest or by another

person acting on behalf of the owner, including an owner who is under a disability or unable to

assert a claim on the owner's own behalf or whose identity camiot be established or is uncertain

at the time of execution of the notice. The notice may be executed by or on behalf of a co-owner

for the benefit of any or all co-owners or by or on behalf of an owner for the benefit of any or all

persons claiming under the owner or persons under whom the owner claims.

(c) The notice must contain the name of the owner of the mineral interest or the

co-owners or other persons for whom the mineral interest is to be preserved or, if the identity of

the owner cannot be established or is uncertain, the name of the class of which the owner is a
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member, and must identify the mineral interest or part thereof to be preserved by one of the

following means:

(1) A reference to the location in the records of the instrument that

creates, reserves, or otherwise evidences the interest or of the judgment or decree that confirms

the interest.

(2) A legal description of the mineral interest. [If the owner of a mineral

interest claims the mineral interest under an instrument that is not of record or claims under a

recorded instrument that does not specifically identify that owner, a legal description is not

effective to preserve a mineral interest unless accompanied by a reference to the name of the

record owner under whom the owner of the mineral interest claims. In such a case, the record of

the notice of intent to preserve the mineral interest must be indexed under the name of the record

owner as well as under the name of the owner of the mineral interest.]

(3) A reference generally and without specificity to any or all mineral

interests of the owner in any real property situated in the county. The reference is not effective

to preserve a particular mineral interest unless there is, in the county, in the name of the person

claiming to be the owner of the interest, (i) a previously recorded instrument that creates,

reserves, or otherwise evidences that interest or (ii) a judgment or decree that confirms that

interest.

Comment

This section is broadly drawn to permit a mineral owner to preserve not only his or her
own interest but also any or all related interests. For exainple, the mineral owner may share
ownership with one or more other persons. This section permits but does not require the mineral
owner to preserve the interests of any or all of the co-owners by specifying the interests to be
preserved. Likewise, the mineral interest being preserved may be subject to an overriding
royalty or sublease or executive interest. In this situation, the mineral owner may elect also to
preserve any or all of the interests subject to it, by specifying the interests in the notice of intent

11

APPENDIX PAGE 88



to preserve. The mineral owner may also elect to preserve the interest as to some or all of the
minerals included in the interesL

Where the mineral interest being preserved is of limited duration, reeordation of a notice
under this section does not extend the interest beyond the time the interest expires by its own
terms. Where the mineral interest being preserved is a lien, recordation of the notice does not
excuse compliance with any other applicable conditions or requirements for preseivation of the
lien.

The bracketed language in paragraph (c)(2) is for use in a jurisdiction that does not have a.
tract index system. It is intended to assist in indexing a notice of intent to preserve an interest
despite a gap in the recorded mineral chain of title.

Paragraph (c)(3) permits a blanket recording as to all interests in the county, provided
that there is a prior recorded instrument, or a judgment whether or not recorded, that establishes
the name of the mineral owner in the county records. The blanket recording provision is a
practical necessity for large mineral owners. Where a county does not have a general index of
grantors and grantees, it will be necessary to establish a separate index of notices of intent to
preserve mineral interests for purposes of the blanket recording.

SECTION 6. LATE RECORDING BY MINERAL OWNER.

(a) In this section, "litigation expenses" meaias costs and expenses that the court

determines are reasonably and necessarily incurred in preparing for and prosecuting an action,

including reasonable attorney's fees.

(b) In an action to terminate a mineral interest pursuant to this [Act], the court

shall permit the owner of the mineral interest to record a late notice of intent to preserve the

mineral interest as a condition of dismissal of the action, upon payment into court for the benefit

of the surface owner of the real property the litigation expenses attributable to the mineral

interest or portion thereof as to which the notice is recorded.

(c) This section does not apply in an action in which a mineral interest has been

unused within the meaning of Section 4(b) for a period of 40 or more years next preceding

commencement of the action.
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Comment

This section applies only where the mineral owner seeks to make a late recording in order
to obtain dismissal of the, action. The section is not intended to require payment of litigation
expenses as a condition of dismissal where the mineral owner secures dismissal upon proof that
the mineral interest is not dormant by virtue of recordation or use of the property within the
previous 20 years, as prescribed in Section 4 (termination of dormant mineral interest).
Moreover, the remedy provided by this section is available only if there has been some
recordation or use of the property within the previous 40 years.

SECTION 7. EFFECT OF TERMINATION.

A court order tenninating a mineral interest [, when recorded,] merges the terininated

mineral interest, including express and implied appurtenant surface rights and obligations, with

the surface estate in shares proportionate to the ownership of the surface estate, subject to

existing liens for taxes or assessments.

Comment

In some states it is standard practice for judgments such as this to be recorded. In other
states entry of judgment alone may suffice to make the judgment part of the land records.

Merger of a terminated mineral interest with the surface is subject not only to existing tax
liens and assessments, but also to other outstanding liens on the mineral interest. However, an
outstanding lien on a mineral interest is itself a mineral interest that may be subject to
termination under this Act. It should be noted that termination of a mineral interest under this
Act that has been tax-deeded to the state or other public entity is subject to compliance with
relevant requirements for release of tax-deeded property.

The appurtenant surface rights and obligations referred to in Section 7 include the right of
entry on the surface and the obligation of support of the surface. However, termination of the
support obligation of the surface under this Act does not terminate any support obligations owed
to adjacent surface owners.

It is possible under this section for a surface owner to acquire greater niineral interests
than the surface owner started with. Assume, for example, there are equal co-owners of the
surface, one of whom conveys his or her undivided 50% share of minerals. Upon termination of
the conveyed mineral interest under this Act, the interest would merge with the surface estate in
proportion to the ownership of the surface estate, so that each owner would acquire one-half of
the mineral interest. The end result is that the conveying surface owner would hold an undivided
one-fourth of the minerals and the nonconveying surface owner surface owner would hold an
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undivided three-fourths of the minerals. This result is proper since the reversion represents a
windfall to the surface estate in general and to the conveying owner in particular, who has
previously received the value of the mineral interest.

In the example above, assume that the conveyed mineral interest is not terminated, but
instead the owner of the mineral interest executes a 30-year mineral lease. If the lease is
terminated under this Act after 20 years have run, the interest in the remaining 10 years of the
lease would merge with the surface estate in proportionate shares, at the end of which time it
would expire, leaving the interest of the mineral owner unencumbered.

SECTION 8. SAVINGS AND TRANSITIONAL PROVISIONS.

(a) Except as otherwise provided in this section, this [Act] applies to all mineral

interests, whether created before, on, or after its effective date.

(b) An action may not be maintained to terminate a mineral interest pursuant to

this [Act] until [two] years after the effective date of the [Act].

(e) This [Act] does not limit or affect any other procedure provided by law for

clearing an abandoned mineral interest from title to real property.

(d) This [Act] does not affect the validity of the termination of any mineral

interest made pursuant to any predecessor statute on dormant mineral interests. Tlie repeal by

this [Act] of any statute on dormant mineral interests takes effect [two] years after the effective

date of this [Act].

Comment

The [two]-year grace period provided by this section is to enable a mineral owner to take
steps to record a notice of intent to preserve an interest that would otherwise be subject to
termination immediately upon the effective date because of the application of the Act to existing
mineral interests. Thus, a mineral owner may record a notice of intent to preserve an interest
during the [two]-year period even though no action may be brought during the [two]-year period.
Subsection (d) is intended for those states that repeal an existing dormant mineral statute upon
enactment of this Act.
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SECTION 9. UNIFORMITY OF APPLICATION AND CONSTRUCTION.

This [Act] shall be applied and construed to effectuate its general piirpose to make

uniform the law with respect to the subject of this [Act] among states enacting it.

SECTION 10. SHORT TITLE.

This [Act] may be cited as the Uniform Dormant Mineral Interests Act.

SECTION 11. SEVERABILITY CLAUSE.

If any provision of this [Act] or its application to any person or circumstance is held

invalid, the invalidity does not affect any other provision or application of this [Act] that can be

given effect without the invalid provision or application, and to this end the provisions of this

[Act] are severable.

SECTION 12. EFFECTIVE DATE.

This [Act] takes effect

SECTION 13. REPEALS.

The following acts and parts of acts are repealed:

(1)

(2)

(3)
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Reps. Wagoner, Combs, Cassell, Latta, Stewart, J., Hartnett, Garrison, Coley, Collier, DeGeeter, Distel, Dolan,

Domenick, Flowers, Gibbs, Hood, Hughes, Martin, McGregor J., Reidelbach, Seitz, Willaanowski

Sens. Schuler, Niehaus, Mumper

Effective date: [FNal]

ACT SUMMARY
• Defines "mineral" and "mineral interest" for purposes of the mineral interests law, which specifies circumstances under

which a mineral interest cannot be deemed abandoned, thereby precluding such an interest being vested in the owner of

the surface land.

• Requires that, for any allowable vesting to occur, the landowner must notify the holder of the mineral interest and file

an affidavit of abandonment as specified in the act.

• Authorizes the vesting of noncoal mineral interests where a mineral interest includes both coal and noncoal minerals.

• Adds to the circumstances under whicb vesting of a mineral interest in the landowner is prohibited because production

activity has occurred on specified land pursuant to the mineral interest within the prior 20 years, by prohibiting the vest-

ing of a mine, any portion of which is located beneath lands subject to a mineral interest or covered by a lease to which

the mineral interest is subject.

• Defines the length of any such 20-year period as ending on the service or publication date of requisite surface landown-

er notification to the holder of a mineral interest that the landowner is acting to declare the interest abandoned.

• Specifies additional recording requirements for any claim to preserve a rnineral interest.

• Requires the abandonment to be memorialized on a specified county record and provides that the mineral interest then

becomes vested in the landowner, and the record of the mineral interest ceases to be public notice of the mineral interest.

• Applies the county recorder fee schedule to filings under the mineral interests law and requires affidavits of abandon-

ment to be filed in the record of deeds.

• Separately, allows the chairperson of the Oil and Gas Commission to appoint temporary members to the Commission

from the Technical Advisory Council on Oil and Gas if a Commission quorum cannot be obtained otherwise.

CONTENT AND OPERATION

Vesting of abandoned mineral interests

(R.C. 5301.56)

O 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Ongoing law specifies that any mineral interest held by any person can be deemed abandoned and vested in the owner of
the surface of the lands subject to that mineral interest except under certain circumstances. The act revises some of those
circumstances and adds new, specified notification and affidavit requirements for allowable vesting to occur.

The act also adds definitions for "mineral" and "mineral interest." A "mineral interest" is any fee interest in at least one

mineral regardless of how the interest is created and of the form of the interest, which may be absolute or fractional or di-

vided or undivided. "Mineral" means gas, oil, coal, coalbed methane gas, other gaseous, liquid, and solid hydrocarbons,

sand, gravel, clay, shale, gypsum, halite, limestone, dolomite, sandstone, other stone, metalliferous or nonmetalliferous

ore, or another material or substance of commercial value that is excavated in a solid state from natural deposits on or in

the earth. Under the act, "owner" includes the owner's successors and assignees. (R.C. 5301.56(A).)

Circumstances that prohibit vesting

Unchanged by the act is a prohibition against such vesting in a landowner if the United States, the State of Ohio, or any
political subdivision, body politic, or U.S. or Ohio agency holds the mineral interest.

Modified by the act is a prohibition against vesting if the mineral interest consists of any right, title, estate, or interest in
coal, or in any mining or other rights pertinent to or exercisable in connection with any right, title, estate, or interest in
coal. Specifically, the act authorizes vesting of noncoal mineral interests where a mineral interest includes both coal and
noncoal minerals. The act also removes a related provision of prior law that, by its terms, was rendered obsolete as out-

dated. (R.C. 5301.56(B)(1) and former (B)(2); and 5301.53, not in the act.)

Six additional circumstances that prohibit vesting under continuing law are contingent on them having happened within

the preceding 20 years. The act specifies that this 20-year period is the 20 years immediately preceding the date on which

the new holder notification is served or published as required by the act (see below) (R.C. 5301.56(B)(3)).

Of those six circumstances contingent on happening within the 20-year period, the act further changes only one. [FN1]
Under ongoing law, vesting is prohibited if the holder [FN2] of the mineral interest has produced or withdrawn any min-
erals from (1) the lands subject to the mineral interest, (2) lands covered by a lease to which the mineral interest is sub-
ject, or (3) in the case of oil or gas, lands voluntarily or otherwise pooled, unitized, or included in oil or gas unit opera-
tions pursuant to continuing law, in which the mineral interest is participating and for which the pooling or unitizing in-
strument or order has been filed or recorded in the Office of the County Recorder of the county in which those lands are
located. The act expands this prohibition by additionally prohibiting vesting in the case of a mine any portion of which is
located beneath lands subject to the mineral interest or covered by a lease to which the mineral interest is subject and
from which the holder of the mineral interest produced or withdrew minerals within the 20-year period (R.C.
5301.56(B)(3)(b)).

Holder notiflcation and a zdayit of abandonment

The act provides that, before a mineral interest can become vested in the owner of the surface of the lands subject to that
interesl:, the owner must do two things: (a) notify the holder, or the holder's successors or assignees, of the owner's intent
to declare the mineral interest abandoned and (2) file an affidavit of abandonment at least 30, but not later than 60, days
after the date such notice is served or published.

Holder notification. The owner must serve the notice by certified mail, return receipt requested, to the last known ad-
dress of each holder or holder's successors or assignees. If such service cannot be completed, the owner must publish no-
tice of the owner's intent to declare the mineral interest abandoned at least once in a newspaper of general circulation in
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each county in which the land is located. (R.C. 5301.56(E)(1).)

The notification must contain all of the following: (1) the name of each holder or the holder's successors and assignees,

as applicable, (2) a description of the surface of the land that is subject to the mineral interest, including the volume and

page nutnber of the recorded deed or of another recorded instrument that contains an accurate and full, specific descrip-

tion of all land affected by the notice, in which case the description in the notice may be the same as that contained in the

recorded instrument, (3) a description of the mineral interest to be abandoned, including the volume and page number of

the recorded instrument on which the mineral interest is based, (4) a statement attesting that none of the six circum-

stances that prohibit vesting has occurred within the 20 years immediately preceding the date on which the notice is

served or published, (5) a statenient of the intent of the owner of the surface of the lands subject to the mineral interest to

file an affidavit of abandonment at least 30, but not later than 60, days after the date on which holder notification is

served or published, as applicable (R.C. 5301.56(F); and R.C. 5301.52(A)(3), not in the act).

AiEtdavit of abandonment. The affidavit of abandonment must be filed in the Office of the County Recorder of each
county in which the surface of the land that is subject to the interest is located, and must contain all of the following: (1)
a statement that the person filing the affidavit is the owner of the surface of the lands subject to the mineral interest, (2)

the volume and page number of the recorded instrument on which the mineral interest is based, (3) a statement that the
mineral interest has been abandoned pursuant to the act, (4) a recitation of the facts constituting the abandonment, and
(5) a statement that holder notification was served or published as required by the act (R.C. 5301.56(E)(2) and (G)).

Claim to preclzide abandonment

Continuing law details the authority of a holder to file a claim to preserve from abandonment a mineral interest for which

holder notification is required. An appropriately filed claim itself preserves the holder's interest. The act specifies that the
claim must be filed in the Office of the County Recorder of each county where the land that is subject to the mineral in-

terest is located, and that it be filed not later than 60 days after the date on which holder notification was served or pub-
lished. Alternatively, where applicable, the holder or the holder's successors or assignees must so file an affidavit identi-
fying one of the six circumstances that prohibit vesting has occurred within the act's prescribed 20-year period. The hold-
er or the holder's successors or assignees must provide notice of the filing of such a claim or affidavit to the person who
served or published the holder notice required under the act. (R.C. 5301.56(C), (D), and (H)(1).)

Vesting process

The act ftirther provides that, if a holder or a holder's successor or assignee fails to file such a claim or affidavit to pre-
serve a mineral interest, or files the claim or affidavit more than 60 days after the holder notification is served or pub-

lished, the landowner seeking abandonment and vesting must cause the county recorder of each applicable county to in-

clude the following memorial on the record on which the severed mineral interest is based: "This mineral interest aban-
doned pursuant to affidavit of abandonment recorded in volurne ...., page ....." (R.C. 5301.56(H)(2).) The act allows a

county recorder who uses microfilm as provided under continuing law (R.C. 9.01, not in the act) to place the statement
on the affidavit of abandonment instead of on the record on which the severed mineral interest is based, and to record the
affidavit as provided under continuing county recorder record-keeping law (R.C. 317.08). (R.C. 5301.56(I).)

The act then provides that, immediately after the memorialization, the mineral interest becomes vested in the owner, and

the record of the mineral interest expressly ceases to be notice to the public of the mineral interest or any rights under it.

In addition under the act, the record cannot be received as evidence against the owner in any Ohio court on behalf of the
former holder or the former holder's successors or assignees. The abandonment. and vesting of a mineral interest under

the act is effective only as to the property of the owner that filed the affidavit of abandonment required by the act. (R.C.
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5301.56(H).)

Count't recorder authority

The act expressly authorizes a county recorder to apply the county recorder fee schedule (in R.C. 317.32, unchanged by

the act) to filings under the act (R.C. 5301.56(I)). Further, it provides that affidavits filed under the mineral interests law

must be filed. in a county recorder's record of deeds (R.C. 317.08).

Oil and Gas Commission quorum

(R.C. 1509.35 and 1509.38)

'I'he Oil and Gas Comniission is a five-member commission appointed by the Governor and responsible for deciding ap-
peals of orders issued by the Chief of the Division of Mineral Resources Management in the Department of Natural Re-
sources. By statute, the appointees must meet certain qualifications: each must qualify, respectively, as a representative

of a major petroleum company, a representative of the public, a representative of independent petroleum operators, a per-

son learned and experienced in oil and gas law, and a person learned and experienced in geology. Not rnore than three
members can be of the same political party. The Commission members select the chairperson.

Under continuing law, three Commission members constitute a quorum. Formerly, no Commission action was valid un-

less it had the concurrence of at least three members. The act instead requires concurrence of a majority of the members
voting on a particular action.

Additionally under the act, when the Commission chairperson determines that a quorum cannot be obtained to consider a
matter because of vacancies or recusal of its members, he or she is authorized to contact the Technical Advisory Council
on Oil and Gas and request a list of Council members who may serve as teniporary Commission members. The Council

must prepare the list immediately upon receiving the request. Using that list, the Commission chairperson may appoint

temporary members, but only for the matter for which a quorum cannot be obtained. The number of temporary members
cannot exceed that necessary to obtain the quorum. The professional qualifications and political party restrictions spe-

cified for Commission members do not apply to a temporary member. A temporarv member is granted the same author-
ity, rights, and obligations as a Commission member, including the right to compensation and other expenses, [FN3] but
those authority, rights, and obligations cease when the temporary member's service on the Commission ends.

Under continuing law, the Technical Advisory Council on Oil and Gas advises the Chief of the Division of Mineral Re-
sources Managernent, The Council consists of eight members appointed by the Governor with the advice and consent of

the Senate. Three members must be independent oil or gas producers, operators, or their representatives, operating and

producing primarily in Ohio. Three other members must be oil or gas producers, operators, or their representatives hav-
ing substantial oil and gas producing operations in Ohio and at least one other state. One member must represent the pub-

lic, and one member must represent persons having lan(lowners' royalty interests in oil and gas production. All members

must be Ohio residents, and all members, except the members representing the public and persons having landowners'
royalty interests, must have at least five years of practical or technical experience in oil or gas drilling and production.
Not more than one member may represent any one company, producer, or operator.

HISTORY

ACTION

Introduced

DATE

06-01-05
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Reported, H. Public Utilities and Energy 12-08-05

Passed House (92-1) 01-11-06

Reported, S. Energy & Public Utilities 02-22-06

Passed Senate (32-0) 03-01-06

[FNal]. The Legislative Service Commission had not received formal notification of the effective date at the time this

analysis was prepared. Additionally, the analysis ntay not reflect action taken by the Governor.

[FN1]. The five othey; 20-year circumstances thatprohibit vesting are as follows: (1) the mineral interest has been the

subject of a title transaction filed or recorded in the Office of the County Recorder of the county in which the lands are

located, (2) the mineral interest has been used in underground gas storage operations by the holder, (3) a drilling or

mining permit has been issued to the holder and an affidavit that states the name of the pernait holder, the permit num-

ber, the type qf permit, and a legal description of the lands affected by the permit has been filed or recorded in the Of=

fice of the County Recorder of the county in which the lands are located, (4) a claim to preserve the mineral interest

has been filed in accordance with the mineral interests law, and (5) in the case of a separated mineral interest, a sep-

aratelv listed tax parcel number has been created for the mineral interest in the County Auditor's tax list and the

County Treasurer's duplicate tax list in the county in which the lands are located (R.C. 5301.56(B)(3)(a) to (f)).

[FN2]. Under continuing law, a"holder•" is the record holder of a mineral interest, and any person who derives rights

from, or has a common source with, the record holder and whose claim does not indicate, expressly or hy clear implic-

ation, that it is adverse to the interest of the record holder (R.C. 5301,56(A)).

[FN3]. Each Commission member is paid a per diem determined by the Director of Administrative Services when actu-

ally engaged in the performance of work or necessary travel as a member. Additionally, each member is reirnbursed

for all travel, hotel, and other expenses necessarily incurred in the member's work.

OH B. An., 2006 H.B. 288

END OF DOCUMENT
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Chapter 554 Real And Personal Property
Act 42 of 1963 Termination of Oil Or Gas Interests In Land
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ivICLS § 554.291 (2014)

§ 554.291. Oil or gas interest in land; abandonment; claim of interest; vesting in surface owner; preservation
from disclosure.

Sec. 1. (1) Any interest in oil or gas in any land owned by any person other than the owner of the surface, which has
not been sold, leased, mortgaged, or transferred by instrument recorded in the register of deeds office for the county
where that interest in oil or gas is located for a period of 20 years shall, in the abscnee of the issuance of a peimit to drill
an oil or gas well issued by the department of environmental quality, or its predecessor or successor, as to that interest
in oil or gas or the actual production or withdrawal of oil or gas from said lands, or from lands covered by a lease to
which that interest in oil or gas is subject, or from lands pooled, unitized, or included in unit operations therewith, or the
use of that interest in underground gas storage operations, during such period of 20 years, be deemed abandoned, unless
the owner thereof shall, within 3 years after September 6, 1963 or within 20 years after the last sale, lease, mortgage, or
transfer of record of that interest in oil or gas or within 20 years after the last issuance of a drilling pennit as to that in-
terest in oil or gas or actual production or withdrawal of oil or gas, from said lands, or from lands covered by a lease to
which that interest in oil or gas is subject, or from lands pooled, unitized, or included in unit operations therewith, or the
use of that interestin oil or gas in underground gas storage operations, whichever is later, record a claim of interest as
provided in section 2.

(2) Any interest in oil or gas deemed abandoned as provided in subsection (1) shall vest as of the date of such
abandonment in the owner or owners of the surface in keeping with the character of the surface ownersh'rp.

(3) Notwithstanding any other provision of this act to the contrary, if ajudgment of foreclosure is entered under
section 78k of the general property tax act, 1893 PA 206, MCL 211.78k, for the nonpayment of delinquent taxes levied
on property, an oil or gas interest in the property owned by a person other than the owner of the surface shall not be
preserved from foreclosure under section 78k of the general property tax act, 1893 PA 206, MCL 211.78k, unless that
interest is sold, leased, mortgaged, transferred, reserved, or subject to a claim of interest under section 2 and an instru-
ment evidencing the sale, lease, mortgage, transfer, reservation, or claim of interest is recorded in the office of the reg-
ister of deeds in the county in which the property is located during the 20-year period immediately preceding the date of
filing a petition for foreclosure under section 78h of the general property tax act, 1893 PA 206, MCL 211.78h.

HISTORY: Pub Acts 1963, No. 42, § 1, eff September 6, 1963; amended by Pub Acts 2006, No. 519, imd eff Decem-
ber 29, 2006.
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CHAPTER 5301. CONVEYANCES; ENCUNIBRANCES
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ORC Ami. 5301.01 (2014)

§ 5301.01. Acknowledgment of deed, mortgage, land contract, lease or meinorandum of trust

(A) A deed, mortgage, land contract as referred to in division (A)(21) of section 317.08 of the Revised Code, or
lease of any interest in real property and a memorandum of trust as described in division (A) of section 5301.255 of the
Revised Code shall be signed by the grantor, mortgagor, vendor, or lessor in the case of a deed, mortgage, land contract,
or lease or shall be signed by the trustee in the case of a memorandum of trust. The signing shall be acknowledged by
the grantor, mortgagor, vendor, or lessor, or by the trustee, before a judge or clerk of a court of record in this state, or a
county auditor, county engineer, notary public, or mayor, who shall certify the acknowledgement and subscribe the of-
ficial's name to the certificate of the acknowledgement.

(B) (1) If a deed, mortgage, land contract as referred to in division (A)(21) of section 317.08 of the Revised Code,
lease of any interest in real property, or a memorandum of trust as described in division (A) of section 5301.255 of the
Revised Code was executed prior to February 1, 2002, and was not acknowledged in the presence of, or was not attested
by, two witnesses as required by this section prior to that date, both of the following apply:

(a) The instrument is deemed properly executed and is presumed to be valid unless the signature of the
grantor, mortgagor, vendor, or lessor in the case of a deed, mortgage, land contract, or lease or of the settlor and trustee
in the case of a meniorandum of trust was obtained by fraud.

(b) The recording of the instrument in the office of the county recorder of the county in which the subject
property is situated is constructive notice of the instrument to all persons, including without limitation, a subsequent
purchaser in good faith or any other subsequent holder of an interest in the property, regardless of whether the instru-
ment was recorded prior to, on, or after February 1, 2002.

(2) Division (B)(1) of this section does not affect any accrued substantive rights or vested rights that came into
existence prior to February 1, 2002.

HISTORY:

RS § 4106; S&C 458, 694; 29 v 346; 32 v 10; 80 v 79; 84 v 132; GC § 8510; 120 v 229; Bureau of Code R.evision,
10-1-53; 127 v 1039 (1108) (Eff 1-1-58); 129 v 999 (Eff 8-11-61); 145 v S 114 (Eff 8-10-94); 149 v H 279. Eff
2-1-2002; 150 v H 135, § 1, eff. 7-20-04; 152 v S 134, § 1, eff. 1-17-08; 2013 HB 72, § 1, eff. Jan. 30, 2014.
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ORC Ann. 5301.07 (2014)

§ 5301.07. Validating certain deeds; limitations

When any instrument conveying real estate, or any interest therein, is of record for more than twenty-one years in
the office of the county recorder of the county within this state in which such real estate is situated, and the record
shows that there is a defect in such instrument, such instrument and the record thereof shall be cured of such defect and
be effective in all respects as if such instrument had been legally made, executed, and acknowledged, if such defect is
due to any one or more of the following:

(A) Such instrument was not properly witnessed.

(B) Such instrument contained no certificate of acknowledgnient.

(C) The certificate of acknowledgment was defective in any respect.

Any person claiming adversely to such instrument, if not already barred by limitation or otherwise, may, at any
time within twenty-one years after the time of recording such instrument, bring proceedings to contest the effect of such
instrument.

This section does not affect any suit brought prior to November 9, 1959 in which the validity of the acknowl-
edgment of any such instrument is drawn in question.

HISTORY:

I11 v 41; GC § 8516-1; Bureau of Code Revision, 10-1-53; 128 v 120 (Eff 11-9-59); 129 v 582 (941), Eff 1-10-61.
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ORC Ann. 5301.071 (2014)

§ 5301.071. Validity of instruments

No instrument conveying real property, or any interest in real property, and of record in the office of the county re-
corder of the county within this state in which that real property is situated shall be considered defective nor shall the
validity of that conveyance be affected because of any of the following:

(A) The dower interest of the spouse of any grantor was not specifically released, but that spouse executed the
instrutnent in the manner provided in section 5301.01 of the Revised Code.

(B) The officer taking the acknowledgment of the instrument having an official seal did not affix that seal to the
certificate of acknowledgment.

(C) The certificate of acknowledgment is not on the same sheet of paper as the instrument.

(D) The executor, administrator, guardian, assignee, or trustee making the instrument signed or acknowledged
the same individually instead of in a representative or official capacity.

(E) (1) The grantor or grantee of the instrument is a trust rather than the trustee or trustees of the trust if the trust
named as grantor or grantee has been duly created under the laws of the state of its existence at the time of the convey-
ance and a memorandum of trust that complies with section 5301.255 of the Revised Code and contains a description of
the real property conveyed by that instrument is recorded in the office of the county recorder in which the instrument of
conveyance is recorded. Upon compliance with division (E)(1) of this section, a conveyance to a trust shall be consid-
ered to be a conveyance to the trustee or trustees of the trust in furtherance of the manifest intention of the parties.

(2) Except as otherwise provided in division (E)(2) of this section, division (E)(1) of this section shall be
given retroactive effect to the fullest extent permitted under section 28 of Article II, Ohio Constitution. Division (E) of
this section shall not be given retroactive or curative effect if to do so would invalidate or supersede any instrument that
conveys real property, or any interest in the real property, recorded in the office of the county recorder in which that real
property is situated prior to the date of recording of a curative memorandum of trust or the effective date of this section,
whichever event occurs later.

IIISTORI':

128 v 120. Eff 11-9-59; 2011 SB 117, § 1, eff. Mar. 22, 2012.
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Go to the Ohio Code Archive Directory

ORC Ann. 5301.47 (2014)

§ 5301.47. Definitions

As used in sections 5301.47 to 5301.56, inclusive, of the Revised Code:

(A) °Ivfarketable record title" means a title of record, as indicated in section 5301.48 of the Revised Code,
which operates to extinguish such interests and claims, existing prior to the effective date of the root of title, as are stat-
ed in section 5301.50 of the Revised Code.

(B) "Records" includes probate and other official public records, as well as records in the office of the recorder
of the county in which all or part of the land is situate.

(C) "Recording," when applied to the official public records of the probate or other court, includes filing.

(D) "Person dealing with land" includes a purchaser of any estate or interest therein, a mortgagee, a levying or
attaching creditor, a land contract vendee, or any other person seeking to acquire an estate or interest therein, or impose
a lien thereon.

(E) "Root of title" means that conveyance or other title transaction in the chain of title of a person, purporting to
create the interest claimed by such person, upon which he relies as a basis for the marketability of his title, and which
was the most recent to be recorded as of a date forty years prior to the time when marketability is being detennined. The
effective date of the "root of title" is the date on which it is recorded.

(F) "Title transaction" means any transaction affecting title to any interest in land, including title by will or de-
scent, title by tax deed, or by trustee's, assignee's, guardian's, executor's, administrator's, or sheriffs deed, or decree of
any court, as well as warranty deed, quit claim deed, or mortgage.

HISTORY:

129 v 1040. Eff 9-29-61.
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ORC Ann. 5301.09 (2014)

§ 5301.09. Leases of natural gas and oil lands to be recorded; address of lessor and lessee; release

All leases, licenses, and assignments thereof, or of any interest therein, given or made concerning lands or tene-
ments in this state, by which any right is granted to operate or to sink or drill wells thereon for natural gas and petrole-
um or either, or pertaining thereto, shall be filed for record and recorded in such lease record without delay, and shall
not be removed until recorded. No such lease or assignrnent thereof shall be accepted for record after September 24,
1963 unless it contains the mailing address of both the lessor and lessee or assignee. If the county in which the land
subject to any such lease is located maintains petmanent parcel numbers or sectional indexes pursuant to section 317.20
of the Revised Code, no such lease shall be accepted for record after December 31, 1984, unless it contains the applica-
ble permanent parcel mmiber and the information required by section 317.20 of the Revised Code to index such lease in
the sectional indexes; and, in the event arry such lease recorded after December 31, 1984, is subsequently assigned in
whole or in part, and the county in which the land subject thereto is located maintains records by microfilm or other
rnicrophotographic process, the assignment shall contain the same descriptive information required to be included in the
original lease by this sentence, but the omission of the information required by this section does not affect the validity
of any lease. Whenever any such lease is forfeited for failure of the lessee, his successors or assigns to abide by specifi-
cally described covenants provided for in the lease, or because the term of the lease has expired, the lessee, his succes-
sors or assigns, shall have such lease released of record in the county where such land is situated without cost to the
owner thereof.

No such lease or license is valid until it is filed for record, except as between the parties thereto, unless the person
claiming thereunder is in actual and open possession.

HISTORY:

RS § 4112a; 85 v 179; GC §§ 8518, 8519; Bureau of Code Revision, 10-1-53; 125 v 903 (Eff 10-1-53); 130 v 1241
(Eff 9-24-63); 130 v Pt2, 258 (Eff 12-16-64); 140 v H 186. Eff 9-20-84.
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