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INTRODUCTION

In 2010, a Cuyahoga County jury convicted Appellee C.K. for murdering Andre Coleman
in C.K.’s own home. C.K. v. State, 8" Dist. Cuyahoga No. 100193, 2014-Ohio-1243, 9 3 (“Ap.
Op.). On appeal in August 2010, the Eighth District reversed C.K.’s conviction on the grounds
that C.K.’s conviction was against the manifest weight of the evidence and remanded C.K.’s case
for a new trial. On remand, the Cuyahoga County Prosecutor’s office elected to dismiss C.K.’s
criminal case, ‘without prejudice to re-filing. Id. In June 2012, CK. filed a w;rgngful
imprisonment action under R.C. 27‘43.48(A). Ap. Op. at § 15. In July 2013, the trial court
granted the State’s motion for summary judgment and denied C.K.’s motion for summary
judgment. C.K. appealed the trial court’s decision to the Eighth District. On March 27, 2014,
the Eighth District reversed the trial court’s decision on the grounds that trial court’s application
of R.C. 2743.48(A) was “too narrow.” Ap. Op. at §25. Specifically, the Eighth District found
that the trial court erred in dismissing C.K.’s motion for summary judgment because the State
failed to produce evidence that future criminal proceedings were “factually supportable.” Ap.
Op. at §30. This Court accepted the State’s discretionary appeal.

STATEMENT OF FACTS

C.K. executed a man in his house and was accordingly convicted of murder. State v.

[C.K.], 195 Ohio App._3'd, 343, 959 N.E.2d 1097 (8™ Dist. 2011). (hereinafter “State v. CK™ It

is undisputed that on or aboﬁt September 20, 2009, C.K. purposely shot and killed the decedent,

Andre Coleman. According to the testimony contained within the criminal trial transcript,

Valerie McNaughton (the eyewitness to the crime and girlfriend of the decedent, Andre

~Coleman) left the C.K.’s home located at 19101 Cherokee Avenue, Cleveland, Ohio (where she
allegedly resided as a tenant) between 4:30 A.M. and 5:00 A.M. with the decedent and two other

individuals, a male and a female. After leaving C.K.’s residence the four people obtained money
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and purchased crack cocaine before heading to the American Hotel. At some point in time,
MecNaughten, the decedent and the male individual left the hotel to obtain more crack. After the
second round of crack was smoked, at approximately 8:00 AM., McNaughten was ready to
return to the Cherokee address. According to McNaughten, she pretended to know where to
obtain more crdck, as she believed the other male and the decedent did not want to stop partying.
Statev. C.K. at § 6.

McNaughten ,cpnvincg:d the decedent and the male individual to drop her off close to
C.K.’s home on Cherokee and then, once McNaughton got out of the vehicle and away from the
two men, she returned to C.K.’s house. State v. C.K. at § 7. Realizing McNaughten was not
going to return with more crack cocaine, the decedent and male individual went looking for her
at the Cherokee address. The decedent began banging on the back door, kicked the bottom panel
in and began to crawl through the bottom portion of the door. State v. C.K. at 9 14. When the
decedent realized his ride was leaving, he backed out of the bottom part of the door and left.

After the decedent left, McNaugten went outside and locked herself in the garage. At
some uncertain time after that, the decedent returned and confronted C.K. as to the whereabouts
of McNaughten. Discovering that McNaughten was not there, the decedent left C.K.’s house and
went to look for McNaughten at the neighbor’s house. Still unable to locate McNaughten, the
decedent returned to C.K.’s house. State v. C.K. at § 16. Unable to find McNaughten, decedent
was in the process of walking out of C.K.’s house when McNaughen appeared at the doorway.
The decedent then turned and followed McNaughen from the kitchen area to the living room,
yelling at her to give him money. Once in the living room, the decedent grabbed McNaugten’s
hair and threw her onto the ground. While the decedent was leaning over McNaughten she saw

the decedent raise both his empty hands and heard him utter either, “Carl or Carl wait.”



Immediately after observing this, McNaughten heard two shots fired.  After hearing the two
shots, McNaughten observed the decedent spin around and fall face first onto the ground.
McNuaghten jumped up and yelled, “Carl, stop” Id. at § 28. McNaughten then witnessed C.K.
run over to the decedent (who remained motionless on the ground) and shoot him four more
times into the back. Id.

Thereafter a 911 call was placed and the decedent was transported to Huron Hospital
where he was pronounced dead at 10:23 A.M. During the Deputy Coroner’s examination, Dr.
MecCollum corroborated McNaughten’s testimony that the deéedent’s left arm was raised at the
time he was shot, as the trajectory path of the bullet demonstrated that the left scapula was
rotated laterally. In addition, Dr. McCollum determined that gunshot wound number six to the
left middle finger and the defect to the right fourth finger were most likely defensive wounds.

This evidence establishes that the decedent, Andre Coleman did not have a gun in his
hands when he was shot anteriorly in the chest twice and in the back at minimum, four (4) times.
During the course of the criminal investigation, a warrant, based on probable cause, was issued
on September 21, 2009 by the Cuyahoga County Court of Common Pleas, authorizing law
enforcement to search the premises for evidence of violations of the laws of the State of Ohio as
it may relate to R.C. 2903 - Homicide and Assault. During the search of C.K.’s premises of
19101 Cherokee, digital irriages were taken of the interior of C.K.’s bedroom and of evidencg-ﬂ_in
his bedroom that included a crack-pipe and four (4) National City Bank receipts depicting largé
withdrawals from his bank account in excess of $10,000.00 between the dates of August 27,
2009 and September 4, 2009. On or about October 13, 2009, C.K. was indicted with one count of
murder along with two counts of firearm specifications, in violation of R.C. §§ 2903.02(A);

2941.141(A), and; 2941.145(A) respectively. On August 23, 2010 a duly impaneled jury



returned a verdict of guilty of murder with a 1 year and 3 year firearm specification. On
September 23, 2010, C.K. was sentenced to eighteen years to life.

On September 22, 2011, the Eighth District Court of Appeals reversed and remanded
C.K.’s criminal case for a new trial, finding that the convictions were against the manifest weight
of the evidence, State v. C.K,, 195 Ohio App. 3d 343; 2011-Ohio-4814. This Court denied the
Cuyahoga County Prosecutor’s Office leave to appeal, State v. [C.K], 131 Oho St. 3d 1439,
2012-Ohio-331, (Feb. 1, 2012). The Cuyahoga County Prosecutor’s Office dismissed C.K.’s

criminal case, without prejudice, to re-filing/re-indicting given the lack of a statute of limitations

under R.C. 2901.13(A)(2). Currently, the criminal case of State v. C.K., Case No CR-09-
529206, Cuyahoga County, remains open for re-filing/re-indictment.

To obtain compensation for wrongful imprisonment, a claimant must prove that he meets
the criteria outlined in R.C. 2743.48(A). The plain language of (A)(4) makes clear that a
“wrongfully imprisoned individual” must prove all of the following requirements: 1) his or her
conviction must be vacated, dismissed, or reversed on appeal; 2) a prosecuting attorney cannot or
will not seek further appeals either by right or by leave of court; and 3) no ériminal proceeding is
pending, can be brought, or will be brought for any act associated with the conviction. R.C.
2743.48(A)(4). At issue here is the “no criminal proceeding is pending, can be brought, or will
be brought” requirement contained in subparagraph (A)(4). To survive a motion for summary
judgment, C.K.’s complaint must allege that, among other things, no criminal proceeding is
pending, can be brought, or will be brought and meet the above stated standard by a
preponderance of the evidence. Dunbar v. State, 136 Ohio St.3d 181, 2013-Ohio-2163, 911,

citing Doss v. State, 135 Ohio St.3d 211, 2012-Ohio-5678 at paragraph one of the syllabus.



In August, 2010, C.K. was convicted of murder. “[He] admitted shooting Andre Coleman
in self-defense.” State v. [C.K.], 195 Ohio App.3d 343 at § 2. The jury weighed the evidence,
but still convicted him. A year later, the Eighth District reversed C.K.’s conviction on grounds
that the conviction was against the manifest weight of the evidence and “reluctantly remanded
the case for a new trial.” State v. [C.K.], 195 Ohio App.3d 343 at 9 13. The State appealed the
Eighth District’s reversal to this Court. After this Court denied reView, the State elected to
dismiss C.K.’s criminal case, without prejudice to re-filing.

STATEMENT OF THE CASE: C.K. FILES A SUBSEQUENT
CIVIL CASE FOR WRONGFUL IMPRISONMENT

On June 1, 2012, C.K. commenced a wrongful imprisonment action pursuant to R.C.
2743.48. In February 2013, both parties filed simultaneous motions for summary judgment and
an oral hearing was conducted. After a thorough review, the trial court granted the State’s
motion for summary judgment and denied C.K.’s motion for summary judgment. Id. at 9 15.
The trial court correctly held that R.C. 2743.48(A)(4) may only be satisfied if the claimant
proves, by a preponderance of the evidence, that “no criminal proceeding is pending, can be
brought or will be brought by any prosecuting attorney...for any act associated with that
conviction.”  Accordingly, the trial court determined that C.K. failed to satisfy R.C.
2743.48(A)(4) because, “there was no statute of limifations for a charge of murder and it is
therefore, within the State’s right to retry [CK.] at any time.” Tr. Ct. Op., Appx. 28.
Furthermore, the trial court reasoned that the state reserved the opportunity to re-indict and retry
CK. by electing to dismiss CK.’s criminal case without prejudice. Id. The trial court
determined »that C.K. was ineligible to recover from the wrongful imprisonment statute as a
matter of law because the Cuyahoga County Prosecutor possessed the ability to bring another

criminal proceeding against the C.K.



C.K. appealed, once again, to the Eighth District Court of Appeals. Not only did the
Eighth District reverse the trial court’s decision, it concluded that the “no criminal proceeding
can...be brought” ihquiry of R.C. 2743.48(A)(4) “contemplates not just whether another criminal
proceeding associated with the prior conviction is legally permissible, but also whether such a
criminal proceeding is factually supportable.” See Ap. Op. at ¥ 28 (emphasis in original). The
State of Ohio appealed to this Court to address the Eighth District’s departure from the statutory
text of R.C. 2743.48(A)(4). This Court accepted the State’s discretionary appeal, to which the
State now files this merit brief.

LAW AND ARGUMENT

The State of Ohio’s Proposition of Law No. I: A claimant whose criminal case
remains open, under investigation, and in which the state is capable of bringing
charges against the claimant, is unable to satisfy the R.C. 2743.48(4)(4)
requirement of a civil proceeding for wrongful imprisonment.

The current version of R.C. 2743.48 reads as follows:

(A) As used in this section and section 2743.49 of the Revised Code, a
“wrongfully imprisoned individual” means an individual who satisfies each of the
following:

(1) The individual was charged with a violation of a section of the Revised Code
by an indictment or information, and the violation charged was an aggravated
felony or felony.

(2) The individual was found guilty of, but did not plead guilty to, the particular
charge or a lesser-included offense by the court or jury involved, and the offense
of which the individual was found guilty was an aggravated felony or felony.

(3) The individual was sentenced to an indefinite or definite term of imprisonment
in a state correctional institution for the offense of which the individual was found
guilty.

(4) The individual's conviction was vacated, dismissed, or reversed on appeal, the
prosecuting attorney in the case cannot or will not seek any further appeal of right
or upon leave of court, and no criminal proceeding is pending, can be brought,
or will be brought by any prosecuting attorney, city director of law, village
solicitor, or other chief legal officer of a municipal corporation against the
individual for any act associated with that conviction.



(5) Subsequent to sentencing and during or subsequent to imprisonment, an error

in procedure resulted in the individual's release, or it was determined by the court

of common pleas in the county where the underlying criminal action was initiated

that the charged offense, including all lesser-included offenses, either was not

committed by the individual or was not committed by any person.
(Emphasis added, HB 59, § 101. 01, eff 9/29/2013).!

The Eighth District reasoned that the trial court erred when the it interpreted the language
of R.C. 2743.48(A)(4) to mean that the “mere possibility” of future prosecution precluded a
claimant from recovering in a wrongful imprisonment action. See Ap. Op. at § 25. F inding the
trial court’s interpretation “too narrow,” the Eighth District determined that, “[t]he use of the
phrase ‘no criminal proceedings can or will be brought” was clearly intended by the Generally
Assembly to bar recovery to a claimant against whom criminal proceédings are still factually
supportable and legally permissible following reversal.” See Ap. Op. at Y 28 (emphasis in
original). By adopting this interpretation, the Eighth District ignored the plain meaning of R.C.

2743.48(A)(4) and the judgment bf the Eighth District should be reversed.

A. The General Assembly has created a comprehensive framework providing
compensation for wrongful imprisonment.

In 1986, the General Assembly enacted R.C. 2743.48, creating a cause of action against the
State for wrongful imprisonment. This statutory scheme “replacfed] the former practice of
compensating wrongfully imprisoned persons by ad hoc moral claims legislation.” Walden v.

State, 47 OhioSt. 3d 47, 49 (1989). Each such claim is a two-step process. First, the claimant

'R.C. 2743.48(A)(4)’s version in effect when C.K. commenced his case is slightly different than
the current version. It provided, “(4) The individual's conviction was vacated or was dismissed,
or reversed on appeal, the prosecuting attorney in the case cannot or will not seek any further
appeal of right or upon leave of court, and no criminal proceeding is pending, can be brought, or
will be brought by any prosecuting attorney, city director of law, village solicitor, or other chief
legal officer of a municipal corporation against the individual for any act associated with that
conviction.” 128th General Assembly File No.52, HB 338, §1, eff. 9/17/2010. The bolded words
found in this prior version were replaced with a comma in 2012. 2012 H 487, eff. 9/10/12.



must obtain a declaration from a common pleas court that he is a wrongfully imprisoned person
as that term is defined in R.C. 2743.48(A). Second, upon securing this declaration, the claimant
may file a cﬁvil action in the Court of Claims to recover damages. Griffith v. City of Cleveland,
120 Ohio St. 3d 35, 2010-Ohio-4905 9 30; see also Walden, 47 Ohio St. 3d at 49-50. Intended
to address “a narrow legal problem by providing compensation to innocent persons who have
been WTongfully convicted and incarcerated for a felony, *** [tlhe enactment of R.C. 2743.48
was necessary to authorize compensation because the state, even after the waiver of sovereign
immunity in R.C. 2743.01, remained generally immune from lawsuits by persons who were
wrongfully convicted and incarcerated.” Bennett v. Ohio Dept. of Rehab. and Corr., 60 Ohio
St.3d 107, 110 (1991).

To that end, R.C. 2743.48(A), as originally enacted in 1986 in Sub. H.B. 609, provided as
follows:

(A) As used in this section, a “wrongfully imprisoned individual” means an
individual who satisfies each of the following:

(1) He was charged with a violation of a section of the Revised Code by an
indictment or information prior to, or on or after, the effective date of this
section, and the violation charged was an aggravated felony or felony.

(2) He was found guilty of the particular charge or a lesser-included offense by
the court or jury involved, and the offense of which he was found guilty was an
aggravated felony or felony.

(3) He was sentenced to an indefinite or definite term of imprisonment in a state
penal or reformatory institution for the offense of which he was found guilty.

(4) Subsequent to his sentencing and during or subsequent to his imprisonment, it
was determined by a court of common pleas that the offense of which he was
found guilty, including all lesser-included offenses, either was not committed by
him or was not committed by any person.

141 Ohio Laws, Part III, 5351, 5351-52.



Reviewing that law as originally enacted, the Ohio Supreme Court explained that the
General Assembly intended to require proof that the claimant was innocent so that the court of
common pleas could “actively separate those who were wrongfully imprisoned from those who
have merely avoided criminalyliability.” Walden v. State, supra, 47 Ohio St.3d at 52. Indeed,
even “a previous finding of not guilty is not sufficient to establish innocence. The petitioner
seeking to establish a claim for wrongful imprisonment must produce more evidence than a
judgment of acquittal, which is merely a judicial finding that the state did not prove its case
beyond a reasonable doubt.” Ellis v. State, 64 Ohio St.3d 391, 393 (1992); State ex rel. Tubbs
Jones v. Suster, 84 Ohio St.3d 70, 72 (1998) (emphasis sic.). Additionally, this Court held in
Gover v. State, 67 Ohio St.3d 93 (1993), that a claimant seeking compensation for wrongful
imprisonment must prove that at the time of the incident for which he was initially charged, he
was not engaging in any other criminal conduct arising out of that incident. Id. at syllabus.

In 1989, R.C. 2743.48(A) was amended by Am. H.B. 623 which, following its adoption,
provided as follows:

(A) As used in this section, a “wrongfully imprisoned individual” means an
individual who satisfies each of the following:

(1) He was charged with a violation of a section of the Revised Code by an
indictment or information prior to, or on or after September 24, 1986, and the
violation charged was an aggravated felony or felony.

(2) He was found guilty of, but did not plead guilty to, the particular charge or a
lesser-included offense by the court or jury involved, and the offense of which he
was found guilty was an aggravated felony or felony.

(3) He was sentenced to an indefinite or definite term of imprisonment in a state
penal or reformatory institution for the offense of which he was found guilty.

(4) The individual’s conviction was vacated or was dismissed, or reversed on
appeal, the prosecuting attorney in the case cannot or will not seek any
further appeal of right or upon leave of court, and no criminal proceeding is
pending, can be brought, or will be brought by any prosecuting attorney,



city director of law, village solicitor, or other chief legal officer of a

municipal corporation against the individual for any act associated with that

conviction.

(5) Subsequent to his sentencing and during or subsequent to his imprisonment, it

was determined by a court of common pleas that the offense of which he was

found guilty, including all lesser-included offenses, either was not committed by

him or was not committed by any person.
142 Ohio Laws 4675, 4675-76 (emphasis added to reflect statutory amendments).
The enactment of this additional, bolded, statutory language contained in 1989 required any
individual seeking to be declared wrongfully imprisoned to prove, by a preponderance of the
evidence that, “no criminal proceeding is pending, can be brought, or will be brought by any
prosecuting attorney...for any act associated with that conviction.” Id. (emphasis added). Since
| the addition of R.C. 2743.48(A)(4) in 1989, various parts of R.C. 2743.48(A) have been altered,
but subsection (A)(4) has remained essentially untouched. For instance, the General Assembly
amended R.C.2743.48(A) in 1994 through Am. Sub. H.B. 571. However, those 1994
modifications only substituted the word “correctional” in place of the former expression, “penal
or reformatory” in subsection (3). 145 Ohio Laws, Part IV, 6342, 6389. The language in
subsection (4) was not altered. In 2003, Substitute Senate Bill 149 amended R.C. 2743.48(A) to
modify subsection (A)(5). Again, the language of R.C. 2743.48(A)(4) remained untouched. 149
Ohio Laws, Part II, 3545, 3545-46. Despite several opportunities to do so, the General Assembly
left the language of R.C. 2743.48(A)(4)* substantively unchanged since its enactment in 1989.

With that historic background as to the law in question, it is appropriate now to explore

more fully the issue presented in the proceedings below.

? All uncategorized references to any subsection of R.C. 2743.48 in this brief refer to 128th
General Assembly File No.52, HB 338, §1, eff. 9/17/2010, which was in effect the day C.K. filed
his Complaint seeking to be declared a wrongfully imprisoned person on June 1, 2012.
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B. The Eighth District’s interpretation of R.C. 2743.48(A)(4)
departed from a plain reading of the statutory language.

In the proceedings below, the Eighth District improperly construcfed R.C. 2743.48(A)4)
without ever declaring it ambiguous. Its review of the trial court’s decision, the Eighth District
determined that the trial court’s application of R.C. 2743.48(A)(4) was “too narrow.” See Ap.
Op. at § 25. Accordingly, the Eighth District determined that the trial court erred because the
State failed to show that criminal proceedings against C.K. were “factually supportable.” By
reversing the trial éourt’s correct interpretatioh of R.C. 2743.48(A)(4), thé Eighth District v.
effectively disregarded the plain language of the statute. For this reason, the State respecttully
urges this Court reverse the Eighth District’s decision.

1. A plain reading of R.C. 2743.48(A)(4) fails to show ambiguity
in the text of the wrongful imprisonment statute.

Reviewing the text of R.C. 2743.48(A)4) again as it is written, it sfates that “the
prosecuting attorney in the case cannot or will not seek any further appeal of right or upon leave
of court, and no criminal proceeding is pending, can be brought, or will be brought by any
prosecuting attorney.” R.C. 2743.48(A)(4) (emphasis added). Contrary to the Eighth District’s
decision, even if an individual is granted a new trial after his murder conviction was vacated, that
individual would still be ineligible for wrongful conviction compensation if a new criminal
proceeding “can be brought” by the State. In the instant case, a plain reading of R.C.
2743.48(A)(4) clearly shows that C.K. is not an eligible claimant for wrongful imprisonment
compensation as a matter of law. |

2. “Can,” as used in R.C. 2743.48(A)(4), is used to indicate “possession
of a specified power, right or privilege” or “possibility or probability.”

Pursuant to R.C. 1.42, addressing rules of statutory construction, "words and phrases

shall be read in context and construed according to the rules of grammar and common usage.”

11



R.C. 1.42. The word “can” is defined in the Oxford American Dictionary as to “be able to” or to
“have the opportunity or possibility to.” “Can”, Oxford Dictionaries, Oxford University Press,
http http://www.oxforddictionaries.com/us/definition/american_english/can (accessed October 3,
2014). The word “cah” is commonly used to indicate “possession of a specified power, right or
privilege” or to indicate “possibility or probability.” “Can”, The Free Dictionary,
http://www.thefreedictionary.com/can (accessed October 3, 2014). If the State is “able to” or
“has the opportunity or possibility to” to bring a criminal proceeding against an individual, the. ‘
State “can” bring a criminal proceeding against that individual. Black’s Law Dictionary 9" Ed.,
2009, defines the word as follows:
Can: 1. To be able to do something (you can lift 500 pounds).
2. To have permission (as often interpreted by courts); MAY (no appeal
can be filed until the filing fee is paid).

The Eighth District disregarded the common usage of the word “can” for its own extreme
interpretation, and without declaring R.C. 2743.48(A)(4) ambiguous. In R.C. 2743.48(A)(4), the
word “can” is used in the phrase, “no criminal proceeding...can be brought” to describe the
requirements an individual must meet in order to qualify as a wrongfully imprisoned individual.
Applying the plain meaning of “can™ to the statutory language, it is clear that if the State is able
to, or has the opportunity to, bring criminal pro_ceediﬂgs against the claimant; he is not eligible
for compensation. A claimant must show that the state is “not able to” or “does not have the
permission” to bring criminal proceedings against him in order to satisfy the “no criminal
proceeding...can be brought” requirement. Accordingly, in order to satisfy R.C. 2743.48’(A)(4),
an individual must show that the State is not “able” to bring criminal proceedings against the

claimant.
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3. When a statute is clear and definite, a reviewing court must
apply the statute according to its terms.

It is well established that, if the meaning of the statute is unambiguous and definite,
courts must apply the statute as written. State ex rel. Savarese v. Buckeye Local School Dist. Bd.
Of Ed., 74 Ohio 8t. 3d 543, 545 (1996). In considering the statutory language, it is the duty of
the court to give effect to the words used in a statute, not to delete words used or to insert words
not used. See Baily v. Republic Engmeel ed Steels, Inc., 91 Ohio St. 3d 38, 40 (2001); Cleveland
Elec. lllum. Co. v. Cleveland, 37 Ohio St. 3d 50 (1988) Settled Ohio law establishes that when
the terms of a statute “convey a clear, unequivocal, and definite meaning, interpretation comes to
an end, and the statute must be applied according to its terms.” Columbia Gas Transm. Corp. v.
Levin, 117 Ohio St.3d 122, 2008-Ohio-511, 882 N.E.2d 400, 9 19. This Court has continuously
held that while the primary goal in statutory interpretation is to give effect to the intent of the
legislature, the Court must look first to the plain language of the statute. Christe v. GMS Mgt
Co., Inc., 88 Ohio St. 3d 376, 377 (2000); Provident Bank v. Wood, 36 Ohio St. 2d 101, 105
(1973). The rules of statutory construction provide additional guidance as to how courts are to
interpret statutory language. R.C. 1.42 states that, “[w]ords and phrases shall be read in context
and construed according to the rules of grammar and common usage. Words and phrases that
have acquired a technical or particular meaning, whether by legislative definition or otherwise,
shall be construed accéfdingly.” Furthefniore, “[t}hei preeminen't canon éf statutory
interpretation requires us to presume that [the] legislature says in a statute what it means and
means in a statute what it says there.” Miller v. Miller, 132 Ohio St.3d 424, 2012-Ohio-2928, 948
(Internal quotations omitted).  Specifically regarding R.C. 2743.48(A), this Court well
established that “we must apply the [wrongful imprisonment] statute as it is written.” Dunbar v.

State, 136 Ohio St.3d 181, 2013—Ohio-2163, § 17. The Tenth District has repeatedly determined

13



that, “[t]he plain Ianguagé of [R.C. 2743.48(A)(4)] contains no qualifications and permits no
exceptions.” Kern v. State, 10" Dist. No. 12AP-1018, 2014-Ohio-1740, 9 11. See also, LeFever
v. State, 10" Dist. No. 12AP-1034, 2014-Ohio-4606, 91 26-27. (summary judgrﬁent in State’s
favor affirmed where “the statute of limitations has not yet run on the charge of attempted
aggravated murder and that the existing evidence supports such a charge. Thus, in the context of
this case, the State has conclusively demonstrated that appellant cannot prove a critical element
of her claim.”). Earlier this year, this Court declined Lefever’s request for discretionary review. -
LeFever v. State, 138 Ohio St.3d 1493, 2014-Ohio- 2021 (Jan. 24, 2014).

4. The Eighth District’s extreme departure from the requirements
in R.C. 2743.48(A)(4) impermissibly added words to the statute.

The crux of the Eighth District’s reasoning is two-fold. First, that the trial court erred
because its interpretation of R.C. 2743.48(A)(4) rendered subsection (A)(4) meaningless because
the “mere possibility of prosecution” could theoretically include improper or untimely charges.
Second, the trial court erred because its interpretation of R.C. 2743.48(A)(4) precluded claimants
from wrongful conviction compensation by the mere fact that there is no statute of limitaﬁons for
murder. The Eighth District’s reasoning is that a literal interpretation of the word “can” renders
the language in the statute virtually meaningless. See Ap. Op. at ] 27. (“Theoretically, the
prosecutor can always bring a charge, whether in good faith or not, even where the criminal
charge may be outside of the état‘utory time, in Vioiation éf é defendant’s speedy trial right, or
barred by double jeopardy.”).

Based on this extreme interpretation, the Eighth District determined that the trial court’s
plain language application of R.C. 2743.48(A)(4) was “too narrow” and reversed the trial court’s
decision. By doing so, the Eighth District effectively disregarded the statutory l;anguage of R.C.

2743.48(A)(4). In fact, the Eighth District added statutory language to R.C. 2743.48(A)4). It
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reasoned, “[tlhe ‘cannot/will not’ inquiry contemplates not just whether another criminal
proceeding associated with the prior conviction is legally permissible, but also whether such a
criminal proceeding is factually supportable.” See Ap. Op. at ¥ 28.

Judicial interpretation of statutory language does not require courts to interpret the
language of the statute to such extremes. Rather, as described above, R.C. 1.42 states that,
“[wlords and phrases shall be read in context and construed according to the rules of grammar
and common usage.” R.C. 1.42. The common usage of “can” means possession of a specified
power, right or privilege or the possibility or probability of a certain thing occurring. Given the
common usage of the word “can,” the Cuyahoga County Prosecutor can indict C.K. for
additional, future, charges associated with this case. Accordingly, the Eighth District’s decision
once again constitutes an impermissible re-write of the wrongful imprisonment statute.

Furthermore, courts have a duty to interpret statutory language plainly in the context of
the General Assembly’s intent of the statute. If the meaning of the statute is unambiguous and
definite, it must be applied as written. State ex rel. Savarese v. Buckeye Local School Dist. Bd
Of Ed., 74 Ohio St. 3d 543, 545 (1996). In considering the statutory language, it is the duty of
the court to give effect to the words used in a statute, not to delete words used or to insert words
not used. See Baily v. Republic Engineered Steels, Inc., 91 Ohio St. 3d 38, 40 (2001); Cleveland
Elec. llum. Co. v. Cleveland, 37 Ohio St. 3d 50 (1988). This Court has continuously held that
while the primary goal in statutory interpretation is to give effect to the intent of the legislature,
the Court must look first to the plain language of the statute. Christe v. GMS Mgt. Co., Inc., 88
Ohio St. 3d 376, 377 (2000); Provident Bank v. Wood, 36 Ohio St. 2d 101, 105 (1973). If the

statute conveys a clear, unequivocal, and definite meaning, interpretation comes to an end, and
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the statute must be applied according to its terms.” Columbia Gas Transm. Corp v. Levin, 117
Ohio St.3d 122, 2008-Ohio-511, 9 19.

Curiously, despite the duty of the court to refrain from inserting words when interpreting |
a statute, the Eighth District expressly admitted to doing just that. The appeals couﬁ added the
language “factually supportable” to R.C. 2743.48(A)(4) and departed from the plain language
drafted by the General Assembly. This Court routinely rejects this type of judicial interpretation
that disregards a statute’s plain language. Furthermore, this Court “previously ha[s] cautioned
against ‘judicial legislation’ by adding words to [the Revised Code] and we reiterate that caution
again.” Siate rex vel. Carna v. Teays Valley Loc. School Dist. Bd. Of Edn., 131 Ohio St.3d 478,
2012-Ohio-1484, 9 24 (internal citations omitted). There is no plausible reason to read additional
words into R.C. 2743.48(A)(4) when a plain reading and common usage of grammar reads the
meaning of R.C. 2743.48(A)(4) unambiguous. The Eighth District’s extreme interpretation of
the wrongful imprisonment statute’s clear statutory language must be rejected.

By determining “that the ‘cannot/will not’ inquiry contemplates...whether such a criminal
proceeding is factually supportable” the Eighth District’s ruling below ignored the plain
language of R.C. 2743.48(A)(4). Ap. Op. Y 30, (italics in original). In doing so, the Eighth
District failed to apply R.C. 2743.48(A)(4) by its ciear and definite terms. A plain reading of
R.C. 2743.48(A)(4) shows that, to be eligible for wrongful imprisonment compensation, a
claimant must show that “no criminal proceeding...can be brought” by the State. This requires a
claimant to demonstrate that‘the State is unable to bring a future criminal proceeding, a criminal
proceeding is not possible, or the State does not have the specified power to prosecute the
claimant. In the instant case, the State dismissed C.K.’s criminal case without prejudice, he

admits to killing a man, and remains a suspect in that case. Therefore, the State can bring
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criminal proceedings against C.K. Thus, C.K. was unable to satisfy R.C. 2743.48(A)4) as a
matter of law. |
Furthermore, although the statute of limitations is only six years for most criminal
violations, the statute of limitations for murder has no expiration date. R.C. 2901.13. In one of
the seminal cases interpreting Ohio’s wrongful imprisonment statute, this Court expressly
recognized the appropriateness of an unlimited statute of limitations for murder by stating, “[t]he
Marilyn Sheppard murder case remains open. *** there is no statute of limitations on murder.”
State ex rel. Jones v. Suster, 84 Ohio St.3d 70, 79 (1998). Oftentimes, additional evidence
- comes to light years later which reveals new information impacting a prosecutor’s decision to
pursue criminal charges previously dismissed without prejudice. State v. New, 9™ Dist. No
12CA010305, 2013-Ohio-3193, § 12. (35-year delay in bringing murder prosecution); Stare v.
Brown, 12" Dist. No. CA89-09-079 (1990) (two year delay). In the instant case, because there is
no statute of limitations for murder and the State reserved the right to prosecute C.K. should new
evidence come to light. In reversing the trial court’s decision, Eighth District improperly
included words in the statute that were not there and ignored the words that were there.
Moreover, a plain reading of R.C. 2743.48(A)(4) clearly shows that the central inquiry is
whether the State is capable of bringing charges against a claimant. Regardless of whether the
statute of limitations is six years or for unlimited amount of time, analysis of whether an
individual satisfies the language of R.C. 2743.48(A)(4) is the same. If the State is capable of
bringing charges against the claimant, the claimant is barred from receiving wrongful
imprisonment compensation. Accordingly, a straightforward reading of R.C. 2743.48(A)(4)
mandates that any individual seeking to be declared wrongfully imprisoned must prove, “no

criminal proceeding is pending, can be brought, or will be brought” against them for any action
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associated with his conviction. Until C.K. proves he is innocent, C.K. cannot claim he was
wrongfully imprisoned because he had may very well been rightfully imprisoned if he is later
found guilty. Therefore, the Eighth District erred in reversing the trial court’s decision and the
claimant is ineligible for wrongful imprisonment compensation because the state is not barred
from bringing future charges against C.K.
C. Should this Court find R.C. 2743.48(A)(4), is ambiguous, it may construe
the statute in accordance with the tools of statutory construction found in
R.C. 1.49. R
If, however, this Court rejects the trial court’s plain reading of 2743.48(A)(4), it is subject

to the tools of statutory construction pursuant to R.C. 1.49. R.C. 1.49 provides as follows:

If a statute is ambiguous, the court, in determining the intention of the
legislature, may consider among other matters:

(A) The object sought to be attained;
(B) The circumstances under which the statute was enacted;
(C) The legislative history;

(D) The common law or former statutory provisions, including laws upon
the same or similar subjects;

(D) The consequences of a particular construction;
(E) The administrative construction of the statute.

Upon construing the statute, it is evident that the State’s and trial court’s interpretation of
the language of R.C. 2743.48(A)(4) is the one that prevails. To begin, this Court may consider
legislative history to determine the General Assembly’s intent when a statute is ambiguous.
State v. Jordan, 89 Ohio St. 3d 488, 492 (2000).

1. The fact that the General Assembly has chosen not to re-write

subsection (A)(4) of the wrongful imprisonment statute further
demonstrates that the legislature sees no ambiguity therein and,
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thus, there is no need for the Eighth District to interpret the
wrongful imprisonment statute.

Initially, this Court should be very reluctant to declare R.C. 2743.48(A)(4) ambiguous.
By not redrafting R.C. 2743.48(A)(4), it is clear that the General Assembly did not find
ambiguity in the language of the wrongful imprisonment statute. Had the General Assembly
found such ambiguities, it would have modified the language of R.C. 2743.48(A)(4) to clarify its
legislative intent. Despite several opportunities to modify or add language to subsection (A)(4),
R.C. 2743.48(A)(4) has remained unchanged for 25 years since its enactment in 1989. Thus, it is |
clear that the General Assembly intends R.C. 2743.48(A)(4) to stand as it is written. As it
stands, the statutory language of R.C. 2743.48(A)(4) plainly contemplates that the eligibility of a
claimant’s for wrongful imprisonment compensation is contingent on the finality of the
proceedings against that claimant. A claimant must show that there is finality in the proceedings
against him to be eligible for wrongful imprisonment compensation. The language of subsection
(A)(4) breaks down this “finality aspect” into three parts: 1) a claimant’s conviction must be
vacated, dismissed, or reversed on appeal; 2) the prosecuting attorney cannot or will not seek
further appeals either by right or by leave of court in the claimant’s case; and 3) no criminal
proceeding is pending, can be brought, or will be brought for any act associated with the
conviction against the claimant.

The Iegis]ative intent behind that finality aspect is readily‘ apparent. If an individual was
truly innocent, the prosecution has discretion to determine whether that individual is entitled to
compensation. The only way to determine whether an individual was wrongfully imprisoned is
after it is clear that no further proceedings can be brought against him. This finality can manifest
as a merit-based finding of innocence, a dismissal with prejudice, or the inability for the

prosecution to bring future proceedings due to the statute of limitations. To hold that individuals
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can recover without finality in the proceedings against him would enable those individuals
whose factual innocence has yet been determined to recover monetary compensation from the
public. Simply put, without finality of proceedings, it is impossible to determine whether the
claimant was wrongfully imprisoned or rightfully imprisoned. ‘Accordingly, the General
Assembly wrote (A)(4) to exclude those whom a possible murder indictment can be brought. If
later evidence comes to light that proves that C.K. was in fact guilty of murdering Andre
Coleman, C.K.’s prior imprisonment cannot be characterized as anything but rightful
imprisonment. By entitling C.K. to compensation before a merit-based ﬁnding of innocence, the
Eighth District’s reasoning could compel the State to award C.K. for a crime that he committed.
The General Assembly did not intend to provide monetary compensation to those individuals
who may be factually guilty of the crimes of which they were charged, but the State has yet
proven that guilt. Such a finding would be inconsistent with this Court’s holding in Walden v.
State, which required proof of innocence so the common pleas court could “actively separate
those who were wrongfully imprisoned from those who have merely avoided criminal liability.”
Walden v. State, 47 Ohio St.3d at 52.

At bottom, C.K.’s complaint seeking to be declared a wrongfully imprisoned individual
was fatally flawed under R.C. 2743.48(A)(4) and thus properly dismissed by the trial court. The
record here establishes that C.K. cannot qualify for such a declaration under that provision of
R.C.2743.48(A)(4) as a matter of law. “It is presumed that the General Assembly is fully aware
of any prior judicial interpretation of an existing statute when enacting an amendment.” Clark v.
Scarpelli, 91 Ohio St.3d 271 (2001). By not re-drafting R.C. 2743.48(A)(4) since its enactment
in 1989, this Court should conclude that our legislature meant what it said. Accordingly, the

Eighth District’s “liberal construction™ analysis should be retooled to conform to the statute’s
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existing language and plain meaning. No construction, liberal or otherwise, can change that “an
unambiguous statute means what it says.” Hakim v. Kosydar, 49 Ohio St. 2d 161, 164 (1977).
Here, by choosing not to modify subsection (A)(4) for 25 years, the legislature emphatically
maintained that the plain language in (A)(4) means what it says.

2. An alternative reading deletes words from R.C. 2743.48(A)(4).

Moreover, to the extent the Eighth District’s interpretation of R.C 2743.48(A)(4) requires
the State to show future criminal proceedings are “factually supportable,” that interpretation
would effectively delete, or at least make utterly superfluous, the “no criminal proceeding...can
be brought;’ clause of R.C 2743.48(A)(4). The trial court found that, because C.K.’s criminal
case was dismissed without prejudice and there is no statute of limitations for murder, future -
criminal proceedings can be brought against C.K. By reversing the trial court’s decision, the
Eighth District effectively deleted the “no criminal proceeding...can be brought” clause from the
Ohio Revised Code.

But it is a cardinal rule of statutory interpretation that a court may not interpret a statute
in a mannef that effectively deletes words from the statute. In State ex rel. Citizens for Open,
Responsive, & Accountable Government v. Register, 116 Ohio St.3d 88, 2007-Ohio-5542, where
the court recognized that a township fiscal offer’s duty under R.C. 507.07 to incorporate the
annual township financial statement in the township board minutes and to post copies at polling
places arose “only ‘after the township officers have made their annual settlement of accounts,’”
this Court refused to read the statute so as “to delete the statutory prerequisite and impose an
unconditional duty” on township fiscal officers because that would have required the court to
delete words from the statute. Id. at §Y 40-42. See also, In re Foreclosure of Liens for

Delinquent Land Taxes v. Parcels of Land Encumbered with Delinquent Tax Liens, Slip Op. No.
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2014-Ohio-3656, § 14 (rejecting appellate court’s interpretation of R.C. 5721.25 that in effect
deleted the term “any person” and inserted the phrase, “property owner”); State ex rel. Asti v.
Ohio Dept. of Youth Servs., 107 Ohio St.3d 262, 2005-Ohio-6432, 9 29 (rejecting appeals court’s
interpretation ;)f R.C. 124.11(D) that would in effect delete statutory language that person
appointed to unclassified service “shall retain the right to resume the position and status held by
the person in the classified service immediately prior to the person’s appointment to the position
in the unclassified service”); State ex rel. Dispatch Printing v. Johnson, 106 Ohio St.3d 160,
2005-Ohio-4384, § 29 (court could not delete statutory prerequisite that document must be a
“record” under R.C. 149.011(G) before it can be subject to release as a public record); State ex
rel. Steele v. Morrissey, 103 Ohio St.3d 355, 2004-Ohio-4960, 9 30 (refusing to interpret R.C.
731.32 so as to delete the word “attesting” from definition of “certified copy™); Erb v. Erb, 91
Ohio St.3d 503, 506-507, 2001-Ohio-104, (rejecting appellate couﬁ’s interpretation of R.C.
742.47 that in effect deleted the term “person” and inserted the phrase, “member of the fund™).

The trial court’s interpretation of R.C. 2743.48(A)(4) is that an individual whose murder
conviction is vacated, subsequently dismissed without prejudice, is ineligible to recover
wrongful imprisonment compensation. This interpretation properly accounts for all of the text of
R.C. 2743.48(A)4). The Eighth District’s reversal, however, removes the “no criminal
proceeding...caﬁ be brought” clause of R.C. 2743.48(A)(4) from the analysis and allows
individuals whose innocence has yet been determined to recover monetary compensation.

3. An alternative reading sets up conflicts within the statute.

The Eighth District’s reversal of the trial court’s decision is fundamentally inconsistent

with the overall structure of the statutory scheme. In particular, ever since the 1989 amendment

to R.C. 2743.48(A) effectuated by Am. H.B. 623, a wrongful imprisonment claimant has had to
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prove, among other things, that “no criminal proceedings...can be brought” against him. R.C.
2743.48(A)(4). The mere fact that an individual’s criminal conviction was vacated, whose case
was remanded and dismissed without prejudice does not establish that the State can no longer
bring criminal proceedings against that individual. On the contrary, a conviction that was
vacated, remanded, and dismissed without prejudice establishes the exact opposite proposition to
the Eighth District’s findings: that the State can bring future criminal proceedings against that
individual.

Yet the Eighth District’s interpretation of R.C. 2743.48(A)(4) would effectively relieve a
wrongful imprisonment claimant from having to establish a critical element as required by the
statute. In establishing separate and discrete elements necessary to be declared a “wrongfully
imprisoned individual,” the Ohio General Assembly plainly sought to require claimants to prove
not just that their conviction “was vacated or was dismissed, or reversed on appeal” but also that
“no criminal proceeding...can be brought” by the State. R.C. 2743.48(A)(4). The mere fact that
there is no statute of limitations for the crime of murder does not automatically mean reviewing
courts are permitted to depart from the wrongful imprisonment statute’s plain language.

The Bighth District’s holding below effectively reads the “no criminal proceeding...can
be brought” requirement out of the definition of a “wrongfully imprisoned individual.” Such a
finding is inconsistent with this Court’s prior interpretation of the overarching purpose of the
wrongful imprisonment statute to “actively separate those who were wrongfully imprisoned from
those who have merely avoided criminal liability.” Walden v. State, 47 Ohio St.3d at 52. In
reading the “no criminal proceeding...can be brought” clause out of subsection (A)(4), the Eighth
District effectively rewrote that subsection of the wrongful imprisonment statute in a way that

contradicts the overall purpose of the statute.
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The General Assembly presumably enacted R.C. 2743.48(A)(4) to accomplish some
purpose. As stated above, the rules of statutory interpretation require that the statute be read as it
is written. State ex rel. Savarese v. Buckeye Local School Dist. Bd. Of Ed., 74 Ohio St. 3d 543,
545 ( 1996). Reading R.C. 2743.48(A)(4) as it is written, the trial court properly found that C.K.
failed to satisty R.C. 2743.48(A)4) and is ineligible to recover wrongful imprisonment
compensation as a matter of law. In reversing the trial court’s decision, the Eighth District’s
Opinion failed to honor the plain language of R.C. 2743.48(A)(4) and improperly construed the
statute without ever declaring it ambiguous. The Eighth District acknowledged the above
statutes but cast them aside. It is true that, because there is no statute of limitations of murder, an
individual is ineligible for wrongful imprisonment compensation when their criminal case is
dismissed without prejudice. Contrary to the Eighth District’s reasorﬁng, this is exactly how the
legislature intended the wrongful imprisonment statute to operate for the past 25 years. Instead
of applying the statute as it was written, the Eighth District impermissibly substituted its
judgment for that of the General Assembly when it declared that the state must show that future

| criminal proceedings are “factually supportable.” Ap. Op. § 30. Therefore, the Eighth District’s
judgment should be reversed.

D. The Eighth District is Already Straining to Distinguish the Instant Case.

Most notably, the Eighth District is itself already straining to distinguish its finding in the
case below with decisions in its own district. In Holloway v. State, 8" Dist. No. 100586, 2014-
Ohio-2971, the Eighth District held that a claimant was not eligible for wrongful imprisonment
compensation where “the prosecution can bring a criminal prosecution against Holloway for this
act until November 2015.” Id. at § 12. The facts in Holloway are strikingly similar to the instant

case. In Holloway, the claimant sought to be declared wrongfully imprisoned after his
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kidnapping and related convictions were reversed on appeal. State v. Holloway, 8" Dist. No.
95703, 2011-Ohio-3586. On remand, Holloway’s charges were dismissed without prejudice.

In January 2013, Holloway sought wrongful imprisonment compensation for the time
spent in prison awaiting his successful appeal. The trial court granted the State’s motion for
judgment on the pleadings, “[blecause the prosecutor may bring a criminal proceeding fqr acts
associated with the original kidnapping conviction, Plaintiff cannot, as a matter of law, satisfy
ORC 2743.48(A)(4).” Mere months after releasing the decision below in C.K., the Eighth
District affirmed judgment on the pleadings in Holloway. Utilizing the same logic as it does in

the case herein, the Eighth District reached the exact opposite result. In Holloway, the Court of

Appeals seemed to imply that Holloway should have waited to commence his wrongful
imprisonment case until after the six year statute of limitations had run.
Although Holloway’s conviction for kidnapping was reversed by this court in
Holloway, the trial court dismissed the charge without prejudice on remand.
Further, R.C. 2901.13(A)(1)(a) provides that the statute of limitations to
commence a felony prosecution is six years after an offense is committed.
Holloway committed the kidnapping offense in November 2009 and, therefore,
not even considering the tolling events of the appeal and other actions, the
prosecution can bring a criminal prosecution against Holloway for this act
until November 2015. Accordingly, Holloway cannot meet the fourth prong of
the statute and, as such, he can prove no set of facts entitling him to relief.
Id. at § 12 (Emphasis added).
The Holloway Court attempted to distinguish its prior opinion in C.K. by suggesting that
“the substance of Holloway’s convictions were not reversed.” 1d. at § 14. In doing so, the
Eighth District, now through the Holloway case, improperly added ever more language to the
statute. This additional language not only requires the State to produce evidence showing that

criminal proceedings are “factually supportable,” it now calls for an inquiry into the “substance”

of the crime(s). This language does not appear anywhere within the statutory text of R.C.
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2743.48(A)(4). The Holloway Court further distinguished the opinion below by reasoning that,
“unlike C.K., there is a [definite] statute of limitations period for Holloway, which will expire on
a date certain.” Id. at § 15, fn2. As discussed above, this distinction overlooks the central
reasoning of R.C. 2743.48(A)(4): whether the prosecution is capable of bringing criminal
proceedings against a claimant. As there is no statute of limitations for murder and C.K.’s
criminal case was dismissed without prejudice, the prosecutor can bring criminal proceedings
against C.K. Therefore, C.K. is ineligible for wrongful imprisonment compensation as a matter
of law. Because the Eighth District’s judgment failed to properly apply the plain statutory
language of R.C. 2743.48(A)(4) the decision below was an impermissible re-write of the statute
by the judiciary. Thus, the Court of Appeal’s decision should be reversed.

The State of Ohio’s Proposition of Law No. II: A claimant who engaged in

contemporaneous criminal conduct arising out of the offense for which the

claimant was originally charged is unable to satisfy the R.C. 2743.48(4)(4)
requirement of a civil proceeding for wrongful imprisonment.

C.K. also cannot satisfy the statute’s fourth element because his contemporaneous
criminal activity bars recovery. Gover v. State, 67 Ohio St.3d 93, 95 (1993). In 1986, R.C. §
2743.48 was enacted to authorize wrongfully imprisoned individuals to bring civil actions
against the state for specified monetary damages. The wrongful imprisonment statutes were
intended to compensate the innocent for wrongful imprisonment. Jones v. State of Ohio, 2011
Ohio 3075, 2011 Ohio App. LEXIS 2616, citing Walden v. State (1989), 47 Ohio St. 3d 47, 49. |
The statutes Weré never intended to compensate “those who have merely avoided criminal
liability.” Jones supra at **7, citing to Gover v. State of Ohio, (1993) 67 Ohio St. 3d 93, 95,
quoting Walden v. State, 47 Ohio St. 3d at 52.

On March 17, 1989, amendments to R.C. § 2743.48 were put into effect, pursuant to Am.

H.B. No. 623. The 1989 amendments inter alia, required claimants to prove by a preponderance
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of the evidence that “no criminal proceeding is pending, can be brought, or will be brought by
any prosecuting attorney, city director of law, village solicitor, or other chief legal officer of a
municipal corporation against the individual for any act associated with that conviction.” R.C. §
2743.48(A)4).

Consequently, during the same time-period that claimants were already required to prove
by a preponderance of the evidence that they were actually innocent of the crime of their
conviction, they (post this amendment) were then also required to prove they were not engaging
in any criminal conduct. This Court best explained the reasoning for not compensating
individuals who engaged in criminal activity in State ex rel. F erguson, v. Court of Claims, et al.,
98 Ohio St. 3d 399; 2003 Ohio 1631, 932 (2003). In Ferguson, this Court found:

The rationale to conserve governmental resources by generally excluding persons

associated with crime is apparent on the face of the law. Conserving scarce

resources is a legitimate purpose, and excluding persons convicted or otherwise

shown to have committed felonies promotes that purpose.

In Gover v. State, 67 Ohio St.3d 93, 95 (1993) this Court recognized that the
“requirement that ‘no criminal proceeding *** can be brought *** against the individual for any
act associated with that conviction’ is of critical importance.”

County common pleas and appellate courts routinely hold that:

[S]tatutes demand that “claimants seeking compensation for wrongful

imprisonment must prove that at the time of the incident for which they were

initially charged, they were not engaging in any criminal conduct arising out of

the incident for which they were initially charged”. Citing to Gover v. State

(1993), 67 Ohio St. 93.

Brown v. State, 6™ Dist. No. L-05-1050, 2006 Ohio 1393, 9 24; 2006 Ohio App. LEXIS 1260. In
Ramirez v. State, 2004 Ohio 480; 2004 Ohio App. LEXIS 418, Justice Lanzinger, then a Judge

on Sixth District Court of Appeals, wrote that “the trial court did what was required of it when

determining if the plaintiff met his burden of proof, it reviewed the evidence to see whether the
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plaintiff proved by a preponderance of the evidence that he was innocent of any criminal activity

during the incident that give rise to his original charges.” /d. at *8 (Emphasis supplied) .

In the instant matter, evidence of C.K.’s criminal conduct as it involves the use and
possession of crack cocaine and criminal tools was confirmed when he filed, in response to
receiving Crim. Rule 16 discovery (R., State’s Response to Request for Discovery Under Rule
16, attached as Exhibit A to State’s Mot. Sum. J.), a motion in limine in his criminal case,
seeking to prohibit the state from introducing “evidence during the trial ... that [C.K.] frequently
used crack cocaine and spent large sums of money on crack cocaine in the week leading up to the
death of Andre Coleman”, (R., Motion in Limine filed in State v. C.K., Case No. CR-09-529206,
attached as Exhibit B to State’s Mét. Sﬁm. J., and; Kirvel Affidavit, Exhibit C attached thereto,
99 6, 7, 14). When CK purchased and possessing crack cocaine and drug paraphernalia, and
evidence established that he intentionally shot Andre Coleman four more times, emptying his .38
revolver into his back, (despite the fact that Coleman was no longer a threat and lying motionless
on the ground) C.K. eradicated any hope of ever being declared wrongful imprisoned.

Thus, as evidence demonstrates C.K. engaged in criminal activity as prohibited under
Gover, and he is barred from being declared wrongfully imprisoned.

C.K.’s argument that he can circumvent his criminal conduct by implying the statute’s
fourth requirement can be satisfied as long as the criminal conduct a claimant is engaging in is
not related_. to the crime of conviction is sorely misplaced. Not only is C.K. unable to cite to any
supporting law, but his argument has no merit, especially at a time when this Court is
consistently holding that “not every person who is released from prison because of a successfil
appeal is entitled to compensation.” Doss v. State, 135 Ohio St.3d 211, 2012-Ohio-5768, 9 22.

Rather, it is only those individuals who prove all of the factors in R.C. 2743.48(A) by a
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preponderance of the evidence, who can rightfully be declared wrongfully imprisoned. Id. The
mere fact that a reviewing court reverses a criminal conviction does not alleviate a subsequent
civil trial court from its duty in determining whether or not a claimant has satisfied all five
requirements of R.C. § 2743.48(A), including whether or not he or she was engaging in any
criminal conduct at the time of the incident. Id. citing to Rodriguez v. Petro, 8% Dist. No. 87548,
2006-Ohio-5572, § 11 citing to Rarcliff v. Stare, 94 Ohio App.3d 179, 640 N.E. 560 (1994).

In Doss, this Court referenced Walden v. State, 47 Ohio St. 3d 47, 547 N.E.2d 962 (1989)
in asserting there are qualitative differences between criminal and civil actions which “militate
against giving criminal judgments preclusive effect in civil or quasi-civil litigation.” Id. at 52.
Health Adm’rs of Am., Inc. v. Am. Med. Sec., Inc., 2001 Ohio App. LEXIS 1469 (Ohio Ct. App.,
Delaware County Mar. 29, 2001).

The mere fact that the Eighth District reversed C.K.’s murder conviction under its
interpretation of Ohio’s new Castle Doctrine does not automatically mean C.K. can circumvent
the statutory mandate of proving all elements of Ohio’s wrongful imprisonment statute. In
Dunbar v. State, 136 Ohio St.3d 181, 2013-Ohio-2163, this Court determined that “a claimant in
a civil ‘case for wrongful imprisonment must satisfy all five factors by a preponderance of the
evidence before he or she cankbe declared a ‘wrongfully imprisoned individual.”” Id. at 11
citing Doss, 135 Ohio St.3d 211, 2012- Ohio-5678, 905 N.E.2d 1229, at paragraph one of
syllabus. The State maintains the statutory authority to re-indict and offer evidence in a retrial to
rebut the Castle Doctrine's presumption of self-defense by showing that neither C.K. nor
McNaughten were in any imminent danger after CK fired his two initial rounds into Andre

Coleman. See, e.g., State v. Darby, 10™ Dist. No. 10AP-416, 2011-Ohio-3816.
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In Darby, the Tenth District held that self-defense was not available to the convict, who
shot the victim in the stomach, leg, and back. I1d. at 9 42. The Tenth District noted that, even if
the victim initially posed a threat to the appellant, “at a minimum, any threat of imminent danger
had dissipated after appellant's initial shots hit Ms. Mankins in the leg and stomach.” Instead,
the appellant “continued to shoot Ms. Mankins as she attempted to run away.” Id. The court held
that the Vforce used there was disproportionate under the circumstances. Id. In fact, a purported
claim of self-defense necessarily fails when the accused continues “shooting in the back of a
victim moving away from the [accused].” State v. Butler (July 11, 1985), 10th Dist. No. 84AP-
60. Because R.C. 2743.48(A)(4) bars wrongful imprisonment compensation to those committing
other offenses, such as engaging in drﬁg possession or felonious assault, the Eighth District erred
by sidestepping this issue. The appellate court’s judgment should accordingly be reversed.

CONCLUSION

The Eighth District has had repeated difficulties in applying the plain language of Ohio’s
wrongful imprisonment statute which this Court has recently corrected. See Doss,> Dunbar,*
Mansaray.” In less than two years, this Court has rejected three different individuals certified as
“wrongfully imprisoned” by reversing the Eighth District Court of Appeals. This case is no
different. Ohio’s present statutory wrongful imprisonment system “is a waiver of the state’s
common-law sovereign immunity and has no parallel in the ancient dual system of law and
equity.” Walden, supra. at 53. In waiving that sovereign immunity, the legislature never
intended to compensate defendants fortunate enough to have their convictions vacated on appeal,

- but having not yet proved their innocence. R.C. 1.47(C) presumes that the legislature desired “a

3 Doss v. State, 135 Ohio St.3d 211, 2012-Ohio-5678 (Dec. 6, 2012).
Dunbar v. State, 136 Ohio St.3d 181, 2013-Ohio-2163 (May 30, 2013).
> Mansaray v. State, 138 Ohio St.3d 277, 2014-Ohio-750 (Mar. 5, 2014).
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just and reasonable result.” The General Assembly never intended to compensate murder
suspects, who admit they killed another human being and were convicted by a jury of their peérs.
Murder has no statute of limitations. Where the prosecutor maintains a claimant is still a
homicide suspect and that a future iﬁdictment may happen, wrongful imprisonment
compensation is barred. For these reasons, this Court should reverse.
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TIM McCORMACK, J..

{91} Plaintiff-appellant CKX. appeals from a decision of the Cuyahoga County
Court of Common Pleas granting summary judgment in favor of the state as to his
complaint for wrongful imprisonment brought pursuant to R.C. 2743.48.

{2} C.XK.’s murder conviction Waé overturned on appeal for being against the
manifest weight of the evidence. This court determined that the evidence showed he acted
in self defense, permiited by Ohio’s Castle Doctrine. The wrongful imprisonment statutc»:}
- requires clail"nants to prove that ﬁo criminal proceeding “can be brought, or will be

brought” by the prosecutor against them for any act associated with their conviction. In

this case, the state does not claim it intends to, or there is any new evidence, to retry C.K.
for murder. The trial court, however, held that, as a matter of law, C.K. is unable to
prove no criminal proceeding “can be brought, or will be brought” against him because the
offense of murder does not have a statute ‘of limitations. After a thorough and careful
review of the case law.and the record before us, we conclude that the unique circumstances
in this case have created a genuine issue of material fact regarding whether C.K. is eligible o
for a _dec_la?atiion,, of _ wrong-fql .'_i:mprisonment. The trial court prematurely concluded ﬂ’nS

matter in granting summary judgment in favor of the state.
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Substantive Faéts and Procedural History

{93} CXK, a laid off engineer and part-time community college Vprofessor, as well
as.a U.S. Air Force veteran, was indicted fof murdering Andre Coleman in CK.’s own
home. His first trial, in March 2010, ended in a mistrial because of an inappropriate
question by the prosecutor at trial. A second jury trial was held in August 2010, and the
jury found him guilty. * On appeal, a unanimous panel of this court reversed the conviction,
holding that the Castle Doctrine applied in this case and CK.’s jﬂurder conviction was

against the manifest weight of the evidence. In the following, we summarize the evidence

adduced at the second trial as described by the prior panel, in State v. [C.K.], 195 Ohio

App.3d 343, 2011-Ohio-4814, 959 N.E.2d 1097 (8th Dist.), appeal not accepied, State v.
[C.K.], 131 Ohio 8t.3d 1439, 2012-Ohio-331, 960 N.E.2d 988.

{14} C.XK. was laid off from his job with Sprint in 2008. In June 2009, he rented
the upstéirs of his house to a tenaﬁt, who was a friend of Valerie McNaughton
(“McNaughton”). After the tenant left, McNaughton .began renting the upstairs unit.
She then asked C.K. to éllow her boyfriend Andre Coleman (“Coleman™) to move into the
house:.. C.K. COnsentc'_d.»--j; McNaughton had a tumultuous relationship with Coleman, and |
the rélationship was fraught with physical abuse. Coleman and McNaughton argued,aﬁd
fought constantly, and Coleman would beat McNaughton violently when he was coming
down from a crack cocaine high. By the end of August 2009, the fighting between

Coleman and McNaughton became so frequent and disruptive that C.K. ordered Coleman

to leave his house. C.K. escorted Coleman off of his property and told him not to return.
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Coleman was uncooperative, and a loud argument ensued. Coleman eventually left after
neighbors summoned the police.
| {ﬂS}- After Coleman left, McNaughton warned C.K. about Coleman’s violent past.
‘_ She showed C.K. information on 7Cuyahoga County’s website, which indicated Coleman
had been convicted in 1990 for involuntary manslaughter. He had also been convicted
with catrying a concealed weapon and numerous drug-related offenses.
{96} McNaughton testified that around 4 a.m., on September 20, 2009, she and
Coleman were with two others smoking érack cocaine in a motel room. Aftef consuming

all the crack cocaine they had purchased, they bought more, returned to the motel, and

imbibed more. - Once the crack cocaine ran out, Coleman enceuraged McNaughton to
make sexual advances towards one of the other two individuals in an effort to influence that
person to buy more drugs. McNaughton refused, and Coleman became angry. As a ruse
to leave the motel, McNaughton told Coleman that she knew someone who had agreed to
advance her drugs that she needed to meet. The foursome drove to a parking lot near
CXK.’s home. McNaughton exited the vehicle while the others remained inside; she then
surtf‘ep,t:i_ﬁgmsjly___ slipped away and made her way back home.. . -Once home, McNaughtqr;’;zjz__grld;_ ‘ . -
CK that ’sﬁe just left Cole;llén a iew street.s.away and.that Coleman was very upset ;md |
would be looking for her,

{17} A short time later, McNaughton observed Coleman exiting the vehicle.
McNaughton began yelling hysterically that Coleman had arrived and that they should lock

the doors. At that point, Coleman began banging on the locked back door. He then
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kicked out the bottom panel of the door and entered the house. C.K. told Coleman he was
not allowed on the property, but Coleman pushed passed him and came towards
McNaughton in the living. room. McNaughton yelled that the police had been called,
which prompfed Coleman to leave. McNaughton then hid in the garage.

{98} While McNaughton hid in the garage and C.K. was repairing the door,
Coleman returned. C.K. demanded that he leave, but Coleman brpshgd passed him,-asked
if CK. wanted to “shoot it out,” and proceeded to search for McNaﬁghton. As CXK.
| testified, Coleman ﬁéld one hand behind his back signaling that he had a gun. Coleman

" left after he could not find McNaughton in the house.

{919} Coleman returned a third time while CKwasstlll fepairing the br;i%;n door.
Again, CK. demanded that Coleman leave, at which time McNaughton came back to the
house, thinking it was safe to return after hiding in the garage for ten minutes. Coleman
irrunédiately started yelling at McNaughton to give him money, followed her into the living
room, grabbed her by the hair, threw her to the ground, and began beating her. According
to McNaughton’s testimony, while Coleman was beating her, C.K. fired two shots, hitting
Colemg;j,gwho- spun ‘aernd_.,and fell to the ground; C.K. shot Coleman several more timeé.

| {910} C.XK. testified that when McNaughton yelled for help, he demandéd the_xt
Coleman stop the assault. When Coleman reached behind his back for his gun, CK.
pulled his revolver and shot Coleman. C.K. testified that after he shot Coleman, Coleman
- spun around, fell to the ground, and began to twitch, which prompted C.K. to fire several

more times. C.K. described his thoughts at the moment of the shooting:  “I thought T was

Appx. 009



dead. I thought, I was panicking, I thought it just about, I thought he was going to shoot me.
My guh was brénd new, I never tried it. I didn’t even know if it would work. 1 was
afraid it would fail me and he was going to shoot me, 1 was pretty much panicking at the
time.”
[CK /, 195 Ohio App.3d 343, 2011-Ohio-4814, 959 N.E.2d 1097, at § 4 -17,
{911} C.K. added, “After I fired and he fell, I walke_d over to sce if he was moving
or if T hit him. T tried to see -if he was moving or if I hit him. I tried to see if I had

actually hit him or if I missed or what * * *> Id. at 128, Describing what was going

“Well I am looking over close. I did have my gun there pointing, holding it right next to
him just to make sure, in case I just grazed him or he’s about fo Jjump back up at me. I
saw movement and I panicked and pulled the trigger again, and I don’t know if the gun
actually went off or if I had shot all the rounds already or if I did fire again.” Jd.

{412} The jury found C.K. guilty of murder and a firearm specification. In
September 2010, he was sentenced to 15 years to life for his murder conviction and three
years_.fqr_-_the‘ﬁreann speciﬁéation.

{Y13} A year later, on September 22, 2011, this court reversed C.K.'s conviction
based on the conviction being against the manifest weight of the evidence. This court

explained that under the recently-strengthened R.C. 2901.09(B),! which codifies Ohio’s

'R.C. 2901.09 (“When there is no duty fo retreat before using force in self-defense, defense of
another, or defense of residence™) states: “(B) For purposes of any section of the Revised Code that sefs
forth a criminal offense, a person who lawfully is in that person’s residence has no duty to retreat before
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“Castle Doctrine,” there is no longer a duty to retreat inside one’s home, and the statute
creates a rebuttable presumption and the state had the burden to prove C.K. was not acting
in self;defense. Id. at §24. Reviewing the evidence, this court found that C.K.
“established all three elements of the affirmative defense of self-defense and the Castle
Doctrine fully‘appligs to the facts of the instant case.” Id. at §30. We also found that
“the jury appeared confused about the jury instruction as evidenced by questions regarding
the definition of ‘unlawful entry’ and ‘Castle Doctrine.” Further, the jurors queried
whether the Castle Doctrine applied té both self-defense of the owner of the home and
anyone in the home..” Id. 'We therefore concluded that the jury lost its Way and CK.’s
conthlons_wereagamst the mamfest .-;éiéht of thé ;;ideﬁ;;e. We relUctan;li,;“;;t;flanded :
the case for a new trial because we were “restrained by the standard of review under the
manifest weight of the evidence and cannot discharge C.K.” Id. atq 31.

{414} The state appealed this court’s judgment to the Supreme Court of Ohio, which
denied review on February 1, 2012, in C.K., 131 Ohio St.3d 1439, 2012-Ohio-331, 960
N.E.2d 988. Four weeks later, on February 28, 2012, the prosecutor dismissed the
criminal matter f.‘without prejudice.” _In the meantime, C.X. also ﬁled-an application to
seal all official records. The trial judge, who had presided over the jury trial, granted his
application for expungement. The state appealed the expungement decision to this court, |

arguing that because the murder offense has no statute of limitations, the expungement

using force in self-defense, defense of another, or defense of that person’s residence, * * *.»
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should be denied. This court found the argument lacking in merit and affirmed the
exi:ungement order in State v. C.K., 8th Dist. Cuyahoga No. 99886, 2013-Ohio-5135.

{15} On June 1, 2012, C.K. commenced this wrongful imprisonment action
pursuant to R.C. 2743.48, seeking a declaratory judgment that he was wrongfully
imprisoned.  Both parties filed cross motions for summary judgment. The state
submitted an affidavit by an assistant prosecutor, who stated that the case “remains open *
** to re-filing /re-indicting, given the lack of statutory limitations [for murder] under R.C.
| 2901.13(A)(2).”

{9116} The trial court granted summary judgment in favor of the state, based solely

on the fact that the murder offense does not have a statute of limitations. The trial court
found that the “mere possibility” of being reindicted precludes C.K. from being found to
have been wrongfully imprisoned pursuaﬁt to R.C. 2743.48(A).
Summary Judgment

{917} An appellate court reviews summary judgment de novo. Grafton v. Ohio
Edison Co., 77 Ohio St.3d 102, 105, 671 N.E.2d 241 (1996). Accordingly, we afford ‘no
defereng?;g to _the trial- court’s decision and must independently review the record to
determine if summary judgment was appropriate. Brown v. Scioto Cty. Bd. Commrs., 87
Ohio App.3d 704; 711, 622 N.E2d 1153 (4th Dist.1993). Summary judgment is
appropriate where it appears that: (1) there is no genuine issue aé to any material fact; (2)
the moving party is entitled to judgment as a matter of law; and (3) reasonable minds can

come to but one conclusion, and that conclusion is adverse to the party against whom the

Appx. 012



motion for summary judgment is made, who is entitled to have the evidence construed most
strongly in his favor. Harless v. Willis Day Warehousing Co., Inc., 54 Ohio St.2d 64, 66,
375 N.E.2d 46 (1978); Civ.R. 56(C). |
{918} “Since summary judgment denies the party his or her ‘day in court’ it is not
to be viewed lightly as docket control or as a “little trial.” The jurisprudence of summary
judgment standards has placed burdens on both the moving and the nonmoving party.”
Welch v. Ziccarelli, 11th Dist. Lake No. 2006-L-229, 2007-Ohio-4374, 140. The moving
party seeking summary judgment “béars the initial burden of informing the trial court of the
- basis for the motion, and idehtifying those portions of the record which demonstrate the
- absence of a genuine issue of material fact on the essential element(s) of the non;;)viﬁg
party’s claims.” Dresher v. Burt, 75 Ohio St.3d 280, 293, 662 N.E.2d 264 (1996). A
moving party does not discharge this initial burden under Civ.R. 56 by simply making va
conclusory assertion that the nonmoving party has no evidence to prove its case. JId.
Rather, the moving party must affirmatively demonstrate by affidavit or other evidence
allowed by Civ.R. 56(C) that the nonmoving party has no evidence to support its claims.
Id.
{4119} In the first assignment of error, C.K. contends the trial cdurt erred in granting -
the state’s motion for summary judgment. In its second assignment of error, he contend;s

the trial court erred in denying his motion for summary judgment. As the assignments of

error are related, we address them together.

Wrongful Imprisonment Statute
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{9120} In 1l986, R.C. 2743.48 was enacted Aby} Sub.H.B. 609 to allow wrongfully
imprisoned individuals to bring civil actions against the state for monetary damages. “The
statute was designed to replace the former practice of compensating those wrongfully
imprisoned by ad hoc moral-claims legislation.” Doss v. State, 135 Ohio §t.3d 211,
2012-Ohio-5678, 985 N.E.2d ‘1229, % 10. The statute envisions a two-step process to
compensate those who ﬁave been wrongfully imprisoned. The first step is an action in the
common pleas court seeking a preliminary factual determination of Wrongfui
imprisonment; the second step is an action in the Court of Claims to recover money

damages. Id.

{921} The wrongful imprisonment statute, R.C. 2743.48, states the following;

(A) As used in this section and section 2743.49 of the Revised Code, a
“wrongfully imprisoned individual” means an individual who satisfies each
of the following;:

(1) The individual was charged with a violation of a section of the
Revised Code by an indictment or information, and the violation charged was
an aggravated felony or felony.

(2) The individual was found guilty of, but did not plead guilty to, the
particular charge or a lesser-included offense by the court or jury involved,
and the offense of which the individual was found guilty was an aggravated
felony or felony.

(3) The individual was sentenced to an indefinite or definite term of
imprisonment in a state correctional institution for the offense of which the
individual was found guilty.

(4) The individual’s conviction was vacated, dismissed, or reversed on
appeal, the prosecuting attorney in the case cannot or will not seek any further
appeal of right or upon leave of court, and no criminal proceeding is pending,
can be brought, or will be brought by any prosecuting attorney, city director
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of law, village solicitor, or other chief legal officer of a municipal corporation
against the individual for any act associated with that conviction.

(5) Subsequent to sentencing and during or subsequent to
imprisonment, an error in procedure resulted in the individual’s release, or it
was determined by the court of common pleas in the county where the
underlying criminal action was initiated that the charged offense, including
all lesser-included offenses, either was not committed by the individual or
was not committed by any person.

(Emphasis added.)
{9122} The statute enumerates five factors and a claimant must satisfy all five factors
by a preponderanbe of the evidence before he or she can be declared a wrongfully

imprisoned individual. Dunbar v. State, 136 Ohio St.3d 181, 2013-Ohio-2163, 992

N.E.2d 1111, citing Doss at paragraph one of the syllabus.

{923} Turning to the ‘instant case, it is undisputed that C.K. meets the first three
‘prongs of the statute. C.K. claims he also meets the fourth prong (R.C. 2743.48(A)(4))
and fifth prong (R.C. 2743.48(A)(5)) and therefore is entitled to summary judgment. The
trial court granted summary judgment in favor of the state, finding that, because the offense
of murder does not have a statute of limitations, C.X. could not satisfy the fourth prong as a
matter of law, and the fourth prong disposed of this case. Thus, this appeal only conoerns -
whether the trial coprt properlyk granted summary judgment based on its ruling that CK

could not satisfy the fourth prong as a matter of law.

The Fourth Prohg: Whether No Criminal Proceeding “Can Be Brought, or Will be
» Brought”

{924} The fourth prong set forth in R.C. 2743.48(A)(4) requires the claimant to

prove that “* * * no criminal proceeding is pending, can be brought, or will be brought by
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any prosecuting attorney * * * against the individual fbf any act associated with that
conviction.” Here, it is undisputed that “no criminal proceeding is pending” against C.K.;
thercfore,v this appeal turns on whether no criminal proceéding for any aét associated with
his murder conviction “can be‘brought, or will be brought” against him.

- {925} The trial court, in granting the state summary judgment, reasoned that because
there is no stétutc of limitatipns for murder, it is within the statefs right to retry CK. at any
time. The trial court stated that the “mere possibility” of being reiﬁdicted due to a fack of
statute of limitations thus precluded C.K. from being able to satisfy the foutth prong,

rendeting him ineligible from recovery under the wrongful imprisonment statute, as a matter

of law. As we explain in the following, the trial court’s interpretation of the statute is too
narrow.

{9126} The statute makes no mention of the statute of limitations. Rather, the statute
employé common words “can” and “will,” which suggests a broader inquiry, for which the
statute of limitations is but one factor, |

{927} Furthermore, we do not read the word “can” as denoting “mere possibility,” as
the trial court seemed to believe. Theoretically, the prosecutor can always bring a charge,’
whether in good faith or not, evén where the criminal charge may be outside of the statutory
time, in violation 6f: é defendant’s speedy »trial right, or barred by double jeopard}.
* Therefore, interpreting the word “can” in its literal sense renders the phrase at issue virtually

meaningless.
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{928} Rather, we agree with the Tenth District’s interpretation of the phrase in a
recent wrongful imprisonment case, where the court stafed “[t]he use of the phrase ‘no
criminal proceedings * * * can * * * or will be brought’ was clearly intended by the
General Assembly to bar recovery to a claimant against whom criminal proceedings are
still factually supportable and legally permissible foliowing reversal.” (Bfnphasis added.)

LeFever v. State, 10th Dist. Franklin No. 12AP-1034, 2013-Ohio-4606, ¥ 26.
{929} Hypothetically, if C.K. were to have bbeen retried upon remand after this court
reversed his conviction as against the manifest weight of the evidence and subsequently

acquitted by the jury, C.K. would have been able to show that the prosecutor “cannot, or

will not” bring another criminal proceeding, because another qriminal proceeding for any
act associated with his prior murder conviction wou‘ld have been legally impermissible due
to the protection of double jeopardy. Under this scenario, C.K. would be able to satisfy
the fourth prong, despite that his offense lacks a statute of limitations.

| {930} CK., however, cannot show another criminal proceeding is legally
impermissible, because, upon remand, the state elected not to retry him but instead
dismissed his case “without prejudice.” We agree with the Tenth District, however, u_tha.lt"f-\
the “cannot/wili not” inquiry contemplates not jusf whether another criminal proceeding
associated with the prior conviction is legally permissible, but also whether such a criminal
proceeding is factually supportable.

{31} In LeFever, the defendant was accused of poisoning her husband with

amitriptyline and nortriptyline and convicted of aggravated murder. Her conviction was
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later rex_fersed because the state’s toxicologist had lied about his qualiﬁcétions. vThe
prosecutor dismissed her indictment without prejudice. The defendant then sought a
wrongful imprisonment declafation. The trial court granted summary judgment in favor of
the state based on the fourth prong of R.C. 2743.48, just as in this case. The Tenth 7
District affirmed, after determining that the state presented evidence “establishing that the
prosecutor had not abandoned his effort to prosecute appellant for the death of her husband
and that sﬁch a prosecution was both factuaily sustainable and legally permissible following
revérsal.” Id, at 9§ 16. |

{9132} The Tenth District pointed to evidence that included the prosecutor’s press

release issued after dismissing the case without prejudice. The press release detailed the
~ prosecutor’s intent to reindict the defendant when future scientific advancements would
allow for the testing of the biological samples to detect the timing, mode and/or manner of
administration of the poisons, which the prosecutor explained could not be done with the
current state of sciéntiﬁc know-how. The prosecutor also testified in his deposition
testimony that “he still believed that he had at least ‘a fair chance of getting [the defendant]
convicted of at least aggravated attempted murder.”” Id. at § 18. According to .the»,';“
prosecutor, the defendant’s-children had indicated they were willing to give testi’mor‘}ly_
implicating théir mbthér regarding her attempt to poison their father with a fumigant. In
addition, one other witness had come forward since the reversal of appellant’s com)ictibn to
offer testimony that would corroborate the children’s account. The prosecutor also

testified that his assessment of the chances of a conviction for attempted aggravated murder
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was based upon the evidence he received since the defendant’s conviction were reversed,
the testimonial evidence presented in the first trial, and the remaining physical evidence
ﬁncovered in the search of the defendant’s home.

{133} Based on the evidence presented by the state on the wrongful imprisonment
case, the Tenth District concluded summary Judgment in the state’s favor was warranted
because the evidence conclusively demonstrated that another criminal proceeding — for -
attempted aggravated murder — is not only legally permissible but also factually

supportable; vas such, the defendant failed to prove the fourth prong and was precluded from
recovery under the wrongful imprisoninent statute. Id. at §27. | ‘

{9134} LeFever provides an interesting contrast to the instant case. Here, C.K.
pointed to the lack of new evidence for a new trial and the inactive status of the
investigation to support his claim that he has satisfied the fourth prong. The state claimed
- the murder case is still under investigation and remains open. However, to support its
claim, the state only submitted an affidavit by an assistant prosecutor, who stated merely
that the case “remains open * * * given the lack of statutory limitations” for a murder
offense. (Emphasis added.) Thus, in contrast to LeFever, the only reason provided by the )
prosecutor for VC.K.’S case being “open” is a lack of a statute of limitations for murder.
There was no evidence presented by the state as to whether the prosecutor has discovered
new evidence or interviewed new witnesses relating to C.K.’s claim of self-defense; neither
was there sworn teetimony from the proseeutor that there is an ongoing inveetigation.

Therefore, even if retrying C.K. for murder is legally permissible due to a lack of a time
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limitation for murder, the state certainly has not presented any evidence to show that
bringing another criminal proceeding for murder against C.K. is factually supportable.

{935} Therefore, the trial court’s granting of summary judgment for the state based
solely on the fourth prong is erroneous. Under the unique circumstances of this case,
there is a factual question as to whether C.K. satisfies the fourtﬁ prong. Additional
‘evidentiai'y inquiry is necessary to determine whether another criminal proceeding in
connection with his prior murder conviction “can be brought, or will Ee brought” against

CK., in other words, whether reindicting or retrying him is both legally permissible and -

factually supportable.

{936} In its attempt to prove CK. could not satisfy -the fourth prong, the state
advances another theory. It asks us to interpret R.C. 2743.48(A)(4) as requiring CK. to
prove that he was not engaging in “any criminal conduct” at the time of the shooting
incident, whether relating to the murder charge or not. In its motion for summary
judgment, the state alleged C.K. was engaged in criminal conduct, to wit, abusing drugs,
“in the week leading up to” the incident. For proof, the state submitted an affidavit of a
detective who stated that during a search of C.K.’s home the day after the shooting, the

police found drug paraphernalia (a pipe) inside a bank envelope and four bank receipts

dated several weeks before the incident showing withdrawals over $10,000.2 The state

also submitted pictures of the various items referenced in the affidavit.

’In the criminal trial, C.K. filed a motion in limine to exclude the evidence and the trial court
granted the motion.
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{437} The state argues that its interpretation of R.C. 2743.48(A)(4) is consistent
with the the Supreme Court of Ohio’s analysis in Gover v State, 67 Ohio St.3d 93, 95, 616
N.E.2d 207 (1993). Ouf reading of Gover shows otherwise.

{938} In Gover, the defendant entered a restaurant and stole money from its safe.
He was convicted of safecracking. The appellgte court, however, reversed the conviction
due to insufficient evidence, because it found the safe was not a safe as defined in the
safecracking statute. The defendant then sought a wrongful imprisonment declaration.

{9139} Interpreting R.C. 2743.48(A)(4), the Supreme Court of Ohio stated that
claimants for wrongful imprisonment “must prove that at the time of the incident for which
they weré initially charged, they were not engaging in any other criminal conduct érz;sing
out of the incident for which they were initially charged.” (Emphasis added.) Id. at 95.

{940} Applying R.C. 2743.48(A), the court in Gover concluded that the claimant
failed to prove he satisfied the fourth prong, becéuse, while not committing safecracking,
he was.nevertheless committing burglary; while the prosecutor incorrectly chose to indict
the defendant for safecracking, he might also have been charged with burglary for his
conduct in the incident. The court emphasized that the statutory language is “intended to '
filter out those claimants who have had their convictions reversed, but were committiné a
different offense at thé time that they were engaging in the activity for which they were
initially charged.” Id. at 95. Thus, the defendant in Gover could not satisfy the fourth

prong, because he could not prove that no criminal proceeding “can be brought” for his act

associated with his safecracking conviction.
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{941} In contrast to Gover, the state’s claim in this case that C.K. could not satisfy
the fourth prong because of his criminal conduct, namely, drug abuse, “in the week
leading” to the shooting incident, appears to be disingenuous. We fail to see how CK.’s
alleged illegal drug use, even if it were true, could be construed as “criminal conduét ’
arising out of” the shooting incident, or “associated with” his murdet conviction. The
state essentially asks vs to interpret _the statute as requiring a wrongful imprisomnenp
claimant to prove that he’ or she. did not engage in any criminal conduct, whether or not
contemporaneous with the incident for which the individual was initially charged. There

is no case law authority that would support such an interpretation of the statute. The

state’s allegation that C K. ehgaged in illegal drug activity would appear to be, at best, a red
herring and, at worse, an aftempt to create a bias against CK. in this wrongful -
imprisonment action. |
{42} We emphasize again that this appeal only concerns the fourth prong of the
statute.  After a careful review of the case law and the record before us, and applying the

summary judgment standard, we conclude the circumstances of this case have created a

genuine issue of material fact regarding the fourth prong, i.e., whether, more likely than.

not, another criminal procedure “can or will be” brought against C.K. for the shooting
incident. The trial court properly denied C.K.’s motioﬁ for summary judgment, but it
improperly granted summary judgment in favor of the state based solely on its conclusion
that C.K. is precluded from seeking recovery because he could not satisfy the fourth prong

of the wrongful imprisonment statute due to a lack of a statute of limitations for murder.
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{443} We are fully aware that “[n]ot every person who is released from prison
because of a successful appeal is entitled to compensation.” Doss, 136 Chio St.3d 181,
2013-Ohio-2163, 992 N.E.2d 1111, at 121. However, under the uniqﬁe circumstances of
this case, the trial court’s narrow interpretation of the statute prematurely concluded this
wrongful imprisonment maiter. Finally, we note ﬂ;at C.K. still must prove all five prongs
of the wrongful,imprisomnent statute, by a preponderance of evidence. If C.K. is able to
demonstrate the fourtﬁ prong upon further proceedings, he still must prove the fifth prong.
Bécause the trial court has not addressed the fifth prong, we do not reach that issue in this

appeal.’

* Regarding the fifth prong, in Doss, supra, the Supreme Coutt of Ohio explained that “when
a person claiming compensation for wrongful imprisonment has obtained a judgment of acquittal, that
judgment is not to be given preclusive effect, because an acquittal is a determination that the state has
not met its burden of proof, It is not necessarily a finding that the accused is innocent. For this
reason, a claimant advancing a wrongful-imprisonment claim ‘must affirmatively prove her innocence
by a preponderance of the evidence.”” (Citation omitted.) Doss at § 14, The court added that in
enacting the statute, the General Assembly intended that the court of common pleas “actively separate
those who were wrongfully imprisoned from those who have merely avoided criminal liability.” _
(Citation omitted.) Jd When a defendant seeks a declaration that he is 2 wrongfully imprisoned-
individual and seeks to satisfy R.C. 2743.48(AX5) by proving that an error in procedure resulted in
his release, the error in procedure must have occurred subsequent to sentencing and during or
subsequent to imprisonment, The latest wrongful imprisonment case from the Supreme Court of
Ohio, Mansaray v. State, Slip Opinion No. 2014-Ohio-750, also concerned the fifth prong. The
court held that when a claimant seeks to satisfy R.C. 2743.48(A)(5) by proving that an error in
procedure resulted in his release, the error in procedure must have occurred subsequent to sentencing
and during or subsequent to imprisonment, o, at syllabus.
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{944} For the foregoing reasons, the first assignment of error is sustained and the
second assignment of error is overruled. This cause is reversed' and remanded to the lower
court for further proceedings consistent with this opinion.

It is ordered that appellant recover of said appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

. It-is ordered that a special mandate issue out of this court directing the common
pleas court to Vcarry this judgment inio execution. |

A cértiﬁed copy of this entry shall constiiute the mandate pursuaht to Rﬁle 27 of the

Rules of Appellate Procedure.

TIM McCORMACK, JUDGE

KATHLEEN ANN KEOUGH, P.J., and
MARY EILEEN KILBANE, J., CONCUR
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

C IR ) CASE NO. CV-12-784160

PLAITNTIFF ) ,
) JUDGE MAUREEN CLANCY
vs. )
_ ) JOURNAL ENTRY

THE STATE OF OHIO ) ,
DEFENDANT )

Judge Maureen Clancy:

This cause came on for consideration upon thé cross motions of Plaintiff, CHlll Kniain
(“EER). and Defendant, the State of Ohio (“the State”), for summary judgment. After
careful review of the motions, briefs in opposition, replies, the record and the transcript of the
?ral hearing held on 6/6/2013, the Court, having considered the evidence presented and having
construed the evidence most strongly in favor of each of the non-moving parties, determines that
reasonable minds can come to but one conclusion. The Court finds that there are no genuine
issues of material fact, and that Defendant is entitled to judgment as a matter of law,

Background

On September 20, 2009, KJill admittedly shot and killed Andre Coleman, the
boyfriend of Valerie McNéughton, who was Kl tenant at the time. K-argued that
he shot Coleman, a home intruder, in self-defense, however, the State argued that I- ﬁhot
Coleman without justification. After his first trial resulted in a mistrial, Kjjjjfwas convicted
in August 2010 of the murder of Andre Coleman, and sentenced to 15 years in prison. KR
appealed his conviction. In State v. K—, 195 Ohio App. 3d 343, 2011-Ohio-4814, 959

N.E.2d 1097, the court of appeals reversed his conviction. K iiiiilij subsequently filed an action

1
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for declaratory judgment, pursuant to R.C. 2743.48, in which he sought compensation from the
State, arguing that he had been wrongfully imprisoned.
Law and Analysis

The General Assembly has developed a two-step ﬁrocess to compensate those who have
been wrongfully imprisoned. The first step is an action in the common pleas court seeking a
preliminary factual determination of wrongful imprisonment; the second step is an action in the
Court of Claims to recover money damages. Griffith v. Cleveland, 128 Ohio 5t.3d 35, 2010-
Ohio-4905, 941 N.E.2d 1157, paragraph two of the syllabus,

The wrongful-imprisonment statute, R.C. 2743.48, was added to the Revised Code in
1986 by Sub.H.B. No. 609 “to authorize civil actions against the state, for specified monetary
amounts, in the Court of Claims by certain wrongfully imprisoned individuals.” 141 Ohio Laws,
Part ITI, 5351. The statute was designed to replace the former practice of compensating those
wrongfully imprisoned by ad hoc moral-claims legislation. Walden v. State, 47 Ohio $t.3d 47,
49, 547 N.E.Zd 962 (1989). Under the statutory scheme, a claimant must be determined to be a
"wrongfully imprisoned individual" by the court of common pleas before being permitted to file
for compensation against the state of Ohio in»the Coutt of Claims. R.C. 2305.02 and
2743.48(B)(2); Griffith v. Cleveland, paragraph two of the syllabus.

R.C. 2743.48 provides: .- .

(A) As used in this section and section 2743.49 of the Revised Code, a “wrongfuily
imprisoned individual” means an individual who satisfies each of the following:

(1) The individual was charged with a violation of a section of the Revised Code by an
indictment or information, and the violation charged was an aggravated felony or felony.

(2) The individual was found guilty of, but did not plead guilty to, the particular charge or
a lesser included offense by the court or jury involved, and the offense of which the
individual was found guilty was an aggfavated felony or felony. .
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(3) The individual was sentenced to an indefinite or definite term of imprisonment in a
state correctional institution for the offense of which the individual was found guilty.

(4) The individual’s conviction was vacated, dismissed, or reversed on appeal, the
prosecuting attorney in the case cannot or will not seek any further appeal of right or
upon leave of court, and no criminal proceeding is pending, can be brought, or will be

brought by any prosecuting attorney, city director of law, village solicitor, or other chief
legal officer of a municipal corporation against the individual for any act associated with

that conviction.

(5) Subsequent to sentencing and during. or subsequent to imprisonment, an error in

procedure resulted in the individual's release, or it was determined by the court of

common pleas in the county where the underlying criminal action was initiated that the
charged offense, including all lesser-included offenses, either was not committed by the
individua! or was not committed by any person.

Thus, a plaintiff in a civil case for wrongful imprisonment must first prove that he or she
is a “wrongfully imprisoned individual.” In this case, proof 6f the factors in R.C. 2743.48(A)(1)
through (3) is undispﬁted. K—was convicted of a felony, to which he did not plead guilty,
and he was sentenced to a prison term. Whereas Kl claims to have met his burden for
factors (4) and (5), the State disagrees.

Pursuant to Civ.R. 56, summary judgment is appropriate when (1) there is no genuine
issue of material fact, (2) the mdving party is entitled to judgment Qs a matter of law, and (3)
reasonable minds can come to but one conclusion and that conclusion is ad\;erse to the
nonmoving party, said party being entitled to have the évidence construed most strongly in his
favor. Horton v. Harwick Chem. Corp, 73 Ohio St.3d 679, 1995-Ohio-286k, 653 N.E.2d 1198, _“f '
paragraph three of the syliabus (1995). The party moving for summary judgmenf bears the |
burden of showing tha’; there is no genuine issue of material fact and that it is entitled to

Jjudgment as a matter of law. Dresher v. Burt, 75 Ohio St.3d 280, 292-293, 1996-Ohio-107, 662

N.E.2d 264, 273-274 (1996).
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The State opposes I-’s motion on two primary bases: first, that K s
coﬁvicticn was reversed on the basis of manifest weight and therefore, the State could bring
future criminal proceedings, and secondly, that K i} has failed to prove his actual
 innocence. The Court finds R.C. 2743.48(A)(4) to be dispositive in the instant cése.

The fourth factor of R.C. 2743.48(A) may only be fulfilled if:

the individual’s conviction was vacated, dismissed, or reversed on appeal, the prosecuting

attorney-in the case cannot or will not seek any further appeal of right or upon leave of . -

- court, and no ctiminal proceeding is pending, can be brought, or will be brought by any
prosecuting attorney, city director of law, village solicitor, or other chief legal officer of a
municipal corporation against the individual for any act associated with that conviction.

Although KR is correct that his conviction was reversed on appeal, the court of appea}s
unambig!;ously reversed K|JillFs conviction based on a manifest weight standard, not a
sufficiency standard, Whereas a reversal on sufficiency would have prevented the State from
ever retrying I a reversal on the basis of manifest weight does not preclude the State
from the possibility of pursuing charges against K-in the future. Despite the 8" District’s
dicta regarding K_’s self-defense argument, the court’s instructions are clear; “We
reluctantly remand the matter for a new trial because we are restrained by the standard of review
under the manifest weight of the evidence and cannot discharge KENl Thompkins; T bbs.”
State v. KJJ§: 195 Ohio App. 3d 343, 2011-Ohio-4814, 959 N.E.2d 1097, at {31.

Thus, althopgh K-’s conviction was vacated and reversed on appeal, there isno . -
evidence that the prosecuting attorney will not bring future criminal proceedings in this case.
There is no statute of limitations for a charge of murder and it is, therefore, well within the
State’s right to retry Kl at any time. The case was voluntarily dismissed without

prejudice, affording the State the continued opportunity to reindict and retry Kjjjjjiljat any

time.
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The Court finds that the mere possibility of being reindicted and retried precludes
KEEREN f:om being found to have been wrongfully imprisoned pursuant to R.C. 2743.48(A),
having failed to satisfy R.C. 2743 48(A)(4).

Conclusion

This Court, having considered the evidence presented, determines that reasbnable minds
can come to but one conclusion, that there are 1o genuine issues of material fact, and that
Defendant State of Ohio is entitled to judgment as a matter of law.

Therefore, Plaintiff®s motion for summary judgment is hereby denied. Whereas, it is
ordered, adjudged and decreed that Defendant’s motion for summary judgment is hereby
granted, and that Plaintiff Carl K-’s claims be dismis;vscd with prejudice as against

Defendant, the State of Ohio.

Judge Maureen Clancy

RECEIVED FOR FILING

JuL T B2
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COURT OF CLAIMS 2743.48

ACTION AGAINST STATE FOR WRONOFUL IMPRISONMENT
2743.48 Action agsinst state for wrongful imprisomment; Rutice af rights; amount

of damages; eligibliity .

* (A) As used in this section and section 274340 of the Revised Code, 3. “wrunghilly
(3 ummmncd individual™ moans an Individanl who satisfies cach of the following: -
B: (1) The individual wus charged with a violution of a.scatisn of the Revised Code by an
indletrment or information ‘prior to, or on or afier, Septomber 24, 1984, and e violation
charged was an aggravated fclony or felony. ) : .

(2) The individual was found gullty of, but di not plead guilty tu, the ‘p:mic'ubu- charge or a
lessor-included offense by the courl or jury involved, and the offenss of which the individuul
was found guilty wos an aggmvated felony or folony. .

- «cerrectional institution for the offoan: of which the individunl way found guilly,

(4) The individual's conviction was vucuiod or was disraisied, or reversed on appeat, the
prosecuting attorney in the e cannol or will not seck aay further appedd of right o8 upon
leave of court, and no crimina! proceeding is ponding, can be brought, ot will be brought by any

iling atlorney, eity direelor of Jaw, viluge soficiios, or other chivl lopal officer of 4
munkipal vorporation against the individunl for any udl wwovlated with that conviction.

(5) Subsoquont 10 amtencing and during or subseguent 1o Imprisonimunt, an eror in
procedure resulled in the individuol’s relews, or Bl wis duterminod by 1 court of common pleas
dyat the offense of which the individus! was found guilty, including all lemer-incladod offonscs,
wither wis not comaiticd by thie Individunt or was aot committod by any person, -«

(BX1) Whon 5 court of coinmon plogs determincs, o or ufter Soplumber 24, 1986, that a

p is 4 wrongfully imprisoned individual, the court shall-provide e persan with u cupy of

B this soction und orally inform the pemon and the persan’s sitoracy of the perkons righis under

}  this section to commence a civil action apuingt the state in the court of claims because of the

on's wranglul boprisonment ad 1o be roprasented In that civil aetlon by connsel of the
_ pesson’s swn cholce. , i

' g} The court described in diviion (BY(1) of this scction almil natify the cerk of the vount of

_ in writing and wilhin soven days sfter the date of the entry of its determination tha the

| is 2 wrongfully imprisoncd individuat, of the nume wid proposcd mailing aldress of tlye

roprusonintivn us wid i thbyseetion. The clurk of the eoert of caims shult mainin

 in the dork's office o tht of wrengfully imprisiacd individuals Tor whoin notices wie reeeived

b under this section and shalt crcato fitos in the clerk’s offies . for cach suech individanl.

E (C)(1) 1n u civit sction under this soetion, & wronglully impsisomad inividun) ey the dght o
| have couset of the individual’s owit choicu. -
. () It a wronglully inprisoncd individual who is the subjoct of (i court doterminntion as
' desaxibod in division (BY(1) of this seetion dues not commenee u tivil action under (ks seetion
* within six months after the catty of thet detenuipation, the cork of the court of ctulms dudl
7. pend 8 dotter (o the lly imprizoncd Individual, at the addres sot forth in the notiee
I - pteived from the court of common plias purssant t division (BX2) of thin metion or {0 any
- Iater addrons provided by the seongfully imprisoncd individual, thut romindy the wrongfully
k' Waprisaned individual of the wrongfully imprisonci individisal's rights undor this scition.  Uniil
the statite of fmitations provided in division -(H) of this seection vapires and unioss ihe
wrongfully imprisoned individua! commencus » civil action under this sction. the clork of the
it of calms shalt sciwd 5 similar letior in # sioilar manner to the wrongfully imprisorcd
4t leust once cach ihree months afier the sonding of (he At rminder. S
D) Notwithstanding any provisions of this chapter o the contrary, 8 wrongfully imprisoncd
dusl hus and may file & civil action agalngt the sixte, In the court of ciuinw, W pocorey &
of moncy as described in thiz soction, becuuse of the inclividual’s wrongful impeisonment,
‘oourt of clabms shall have exclusive, ariginat jusisdiction pver such » civil aokon. The civil
a shall praceed, be heerd, snd be determined as provided in sections 274301 to 2743.%) of
- ) : 611 )

and of the Dl that the person has the rights (o commienee 4 chvil avtion mud to howe,

(3) The individual waz sentencod 1 an indcfinite or definite fomm ol imprisonment in 2 state
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274348 . COURTS--GENERAL PROVISIONS-—SPECLAL REMES |

" the R&iwd Code, except thal if & provision of this section conflicts with a provision in ;@x ol
‘ o those sections, the provision in this section controle,
i ’ (BN In & civil avthon ay described in division (D) of this soctiop, the complaioent owy
‘ P - establish that the claimunt is 3 wrongfolly imprisoned individuat by submilting o the eou i 8

i i 4 vertified copy of the judgment entry of the court of common pleas associated with . 8
: g  chuigaet’s conviction and mw% certified copy of the entry of the determination of «  §
i& : s of common pleas that the <M it ant g !Wm:gﬁyimydmd individual. No b
R 7 ‘evidence skall be required of the compisinant to establish that Use olalmant s # Hrongiuih g

‘ -i; imptixatiod iudwm and the dlaimant shalf be irrebuttably presumed to be & wronghds  §
; oL imprisoved individugt. S o ' :
(2} In a chvil action as descrited in division (D) of thix scction, upon presentation «
S . veaaisite proof to the court, n wrongfully imprisoped individual & entitied to Tecet 3 st
s - moocy that equals the total of ench of the followiag armownts: : _ :
P + {8} The amount of any fine or coust W and paid, and the reasonable attorne

T : fees and other expenses inouzrod by the wro imprisoned individual in connection with .t §
¥ : assosinted coiminal sad appeale, sud, if applicable, in connextion with obtaimy |

“the-wronglully imoprisoned individual’s disthargs from confinement i the state comerthint

K {b) For each fulf year of imprisopinent in the stule comectional institution for the offens: ut 3
_ which imprisuned individusl was found guilty, forty thousand three hupdecd |
thirty doflars or the adjusted amount determinad by ‘the augitor of stule pPUISHINE 1O sectinn
2703.49-of the Revised Code, and for sach part of & yeur of being 50 imprisoned, 4 pro-rucd

- Shure of Gty thoasand diree hundred thirty doliams of the adjusted amount determined by thi |

auditor of state pureent o section 274349 of the Revised Code; _ '
{c) Any losy of wages, sulary, or other eamed income that directly resified from (i |
veronghilly impelsoned individual’s arrest, prosecution, cooviction, and weongful tmprisonmua:.
{d) The amount of the following cost debis the department of yohebilitation and correciim
recovered from the: wrongfully tmprisoned Individual who was in custody of the dopartssen! o
. under the department’s supervision: : . , :
.~ (i} Aoy waer foc or copayment for services at 2 detention factlity, including, bt not limitey |
10, 2 fes 07 copayment for slok cafl visits; .
(iig The cost of housing and feoding the wrongfully imprisoned individual in 2 detention §

(i1} The cost of supesvision of the wrouglully imprisoned Individual; .

(i) The cost of any andillury sorvices provided 1o tie wivingfully imprisoned individual,

(FY(1) ¥ the oonrs of claims determines in » civil action ¢ déscrived iv division {1) of thi
section that the complathant is 3 wrongfully imprisoned individual, & stall enter Judgment fin
the wi ' imprisoned individual in the amount of the sum of momey to which the
wrongfolly imprisoned individusl & entitted imder division {EI(2) of this seetion.  In detenuin
irig theit summ, the coust of claims shafl not take nto consideration any-expeasey incurred by th
statc or.any of its politival subdivisions in connection with the arrest, prosecution, sod
imprisonment of the wroagfully imprisonsd individual, including, but ot limited to, expenss
for food, clothing, shelter, and medical services, . :
(2> M-the wrongfubly kmprisoned individost was represonted in the civil aetion under (his |
section by counsel of the wiongfully hmprisoned individual’s own choice, the oourt of claims

I sl fnciude fu she ¢ eqtry refered to in division (F)(1} of this section an award for
L the feasonable attorey's fees of that counsel, These fees shall be paid ss provided in dvision
{G) of this section, ~ -

-G)'ﬂwmmtobeam_byawm&h@ﬁmw individual becayse the :
’mbommmwwnl,mmnﬂabiﬁtyuniupmmmohwfac:.mdyaspmmm

S this section, » this section does not affoet any Giabilily of the state or of its employoes
» 1o & wrongfully imprisoned Individual an & claim for relief that Is not based on the foet of the

‘wrongful impriconment, inchuding, but not imited to, 3 claim for relief that arios out of |

612 .
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2743.48

Y circimstances occtrring during the wronglully imprisoncd individual's confinement in the state

- carrectional institation,

{G) The clerk of the courc of claiws shall forward a centified copy of 4 judgment under
division €F) of this section to the president of the comtrolfing board, The boaed shall take it -
ations necessary to cause the payment of the judgment out of the emergency purpases speciul

f
§-
f. parposs account of e board,

Wh im|
tion for the

£ wrongfully ingprisonsd individual,

B 20008 148, § 3, eff, 4503, reads:
B Scotione 147.52, 204348, and 14349 of he Re
oo o el srtons tov Prongtel et 5
.3 n
. ﬁ&md‘c&;ﬁummwmmum
- JR wiisotive dute of ihis act, or commeaced prior 1o
S snd pending on the effective date of ke st -
1988 B 623, 43, ¢ 3-17-85, reads: The

e Asandeent Note: 2002 S 349 odded “and sec
& m J104% of e Revised Code™ o the i

pamagraph of division (A), added “an emor is
; gwodum vesulied in tho individunl's telomse, o
b division (AJ(S); - wbstituted “‘corveciloraf” for
¥ “pensl or soformatory” (n divisies (EX2)(a) ab-
& aditited “fosey thousand theee d thisty dol-
s or the adjusted amount detcimined by the

for wroagfut impsisonment, 1¥7.52

B Vatse Irapsisoimmient €8, 16
: es1ti, 214,
_Umim TFoph: Nos. 168, 350,

Spovial Cosds.
y Wrongful Ymptisosiment.

B compenas :
® lurmer sundry cladms board that reaufted in an award of compensation for the
i went.  Additionally, to be eligible to 50 reboves, the wronghully imprisoned individual
¥ shalt commence & civil action usder this section in the court of claims no faber than twe yeary
£ alier the date of the entry of the determination of & court of common pleas that ihe individual

RO lur. 30 Courts & Judges § 295, Diamagis fur
it Y. 30 Ralse Juprisonment & Malic, Prosets-

{H) To be eligble 1o recover 3 sum of ooy as described in this section because of

imprisonment, a wronglully imprisened individual shafl aot bave boen,. por to
. September 24, 1984, the Subject of an act of the general axsembly that suthosized an swand of
imprisonment or have been the subjest of an action befare the

B (21025 149, ff, 39415, 1994 H STL, ¢fE. A6 1968 U 623, 6L 3175, 1986 H 609}

- Uncodified Law
pply to any petion whn, grior (o the effective date

of this o, has beeh determined by a dourt «f
commen pleas to e @ erangfully impricingd indic
widusl, 4 delined in division (A} of section 274348
of the Revimd Cnde a2 R existed prisr to the
cffective dute of this ct, and who, botawss of that
determination, hew the vight 10 coirprnes o ol
action wgalost the stuie b the ommt of Jaiow
recover an smonat of money s devserihed in secti

B aondments o PAS of the Revised
. Code tut are mado in Section ¥ of this sct du st 2743.48 of the Revived Code. . :
Historical and Statulory Notes .

-auditer of stite porsuant to section 274349 of the
Roviscd Code™ Tor “twenty-five thousamd dodlans”
twite dn divison (HEMDib)y edded didon
(BY2Hd); sod mods clwmnges to neflext gender
sl boguage,

Avendensmt Nober 1994 H 57} substituted “con
rectianad” for “pens! oy refematoay” throughont,

o Cross Beleseticns
b Aucitor slusll make adjustinant of demage amount

Sugisdiction to heor aotiun for wrongful imprison.
ment, 230502

Lidsrary Referemces

.18, False Imprisonmont §§ 2. 20, 30 o 35,
CAS. States $§ 311 10 157, S88 10 SOL

Restarch Referenoes

; fgr Jut, 3 Cowts & Fudgea § 281, Jurisdiction ia

O Fur. 3 Falie tmprisonnient & Matic. Prasceu-
tion § 24, State of ObNr.
OFf Jur. 34 False Teaprisonoront & Matic. Prasocn-
tion § 42, Exvessivencss ov Inadoquacy.
OH Jur. 3 Fabie Imprisonment & Mulie, Prosoow-
. oo § 43, CGenerally, ’

%“m Aokt Toapeirns todh O rtiod o OH Jar, 3 Fake Impeisonnten & Malic, Prosecy.
e y ™ 1o LK \ o

e Recover Agatost Stase, : tion § 59, Sufficiency of Evidenice,

; 613
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AS Enscted = Effective Segromber 24, 1986 | . Sjkis

Generel Bovenns ¥und ) w= xﬂ.uuhmn witfoct o

nu 8ct crasves 8 ".antie" moxal claiss ctwu:e “thet pexmite MH'

wrongfully isprisosed Individvals to file civil scticos sgeinat the state in
the Court of Claims, The sct elinioates the used for the Gemwrsl Asseably to
conﬁcx sod emact distinct mul claina uu- ‘Tor wach ummu ,

nmmor EOSTIMATE:

nhumuumhumiﬂuumam m:mmm
it mum&:nqm future wrdugful {apriscament eSaim 2onld chengs the
stere's lisbility for wepigful - Aocording te the act, the stae
A8 w tnddvidusl lor (1) dny fine

worild: be- fequired to . w
::‘emnltuipn-:" peid by the Sadividisl enl vessoneble Stturmay's

fq-ﬁwmhﬁdﬁmw. mgm

ndiul un:l.m).
This sct prowides o standavd mesrd :omlt for mumxy impriscoad
individuals: m Tacent cuu ware satiled for widaly diapum Jigmmrs.,
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. . BB, 623 - | pAWS ovembex 17, 1988
| aTATUS  Am Eoscved - Effective Harch 17, 1989 | gPOMSOR  Bap. Ofimore
j o ‘

g Stete GRF - anmusl . ~{J- Fotantisl =
: O indetemivate
¢ ’ Amr“ﬂ.

This uz'priva}u aomecan who pleads ghilty of an offeuss frem collegting

. mm fron the state for wronpful imprisonmant.

] By praventisg peopls vho originally plesded guilty to ¢ feloy fros
: .- brisgleg civdl actios agaiuit the stéte throwgh the Coser of Claims fox
{ wlﬂz fapridomemt, the dtate -could save ‘monsy. The smuont saved would
; - Mwm-mmmtiwnof.:mlmtm“hm
of Gosmon Fiess and how many of those pecple fousd to be wrdaglully imprisoned -
pleadad gidity to the offanse for whith thoy were iwpriscned. ‘

A wictis of wioogful luprisvmment $s swrremtly eotitied to recover
835,000 for sach yesr that Lo wes incakceretsd; any lost wagss from the pexicd
114 -lincarceraed, ssd legal fess apsocisted with the case before the Court

while
of Claims. .

- It is mawltfto prefdet \lunm'leg_g'd. iiabtlity. Bafors September of
1986, sach perscs winning & wiongful imprisowsent claim agafast the state

'mwuwuwuwxmbymmm;.

besn five pecple who bave clafned wromgful Impriscement agafsat the stata
since the surrent . g moral clefne liw ves ststted in Septenber of 1968.
Of chose five, cus plended guilty with the vast being found guilty at jury -
trials. Oue of the five cases has bewn settied (for §130,401.40). ey momhy -
that the state would -owe i &-sexciemsnt would be pald through the Bhergincy '
Purposas Acncunt in the Controlling Bédrd. .

m
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Am. H.B. 623 {
(s Regorted by . Jndic EZ é}?”

Rops, Gilmore, pavis, T. Johnson

Hen. ﬁatta 0

Exclud;ea f:m the oovonge ‘of the Genexic : ’Ilf
- Moral Claims Statute .any: ‘peraon ‘who pleaded o
gullty € thc offente fcr which ‘ha 1s

igpri isoned. ;. :

."»va,i.du !urthcr limltatiéﬁﬁ-_-og,, thou persons
_whd' ‘may -qualify as being wrongfully impris- e
oned under the statute. - - : o o

CONTENT AND OPERATION

misgigg . o
Clvil aation. 'l'ha Genaric Moral Claing Stutuu {GHCS) (sec.
2743.%8 of the. Reyl ped cedel areates a civil action against the
!

state for "wmmf.uuy 1?: oned. individyals.® = The Court of ‘
- Claims bas exclusive, or juikisdiction cver such actions, : .

] nlm:h must ‘be brought vm:nin !:tro ‘years after a court of comon
iud” dctumimz that the mdd.vidui 18 & "u:ongtuny impximned
tvidual qca 2743, mn), 4D}« {71(3). and (H).)

% “wrorigfully 1mprisoiied indiv,idual" is ‘defined
v ual _who . utlafieu 311 of the’ tallowing (kec.
2743 48A)): S :
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)

bave exclusive, original jur on to hear and destermine any
action or procesding brought by a person who satisfies the flirst
three conditions of the definition of "wrongfully isprisoned
individual® and who sesks a determination of whether the offense
of. which he was found guilty, inecluding all lesser~included
6tfenses, either was not committed by him or was not committed by

¥
‘aly person {(thus quallfying. under the fourth condition of the

ay \
Hﬁ:ir?{tim) (sec.. 2305.02)... When a gourt -of gommon pleas makes
snoh a determination thit a person -is ‘a 'wrongfully -imprisoned

.. BT ot s X ! . 3 e
individusl, LE-must. provide him._ with .a_copy of the GMCS and
! P Ats under it. It

orally inform Kifm and his attorney-.of him.ri

* aiso must notify the Clerk- of the Court of Claims, in writing and

within seven days, of the nameé and propcsed mailing address of

' the individual and of the fact that he has the right to bring an

action Lm‘\kdor the GMCS. (8ec. 2743.48(B).)

c.’LFtk of ngr% gc gig.i!f ;uncti‘dge. '.l.'_rio ¢lerk ¢f the Court
of Claimg mugt salntain & st of wrengfully . imprisoned indi-

viduals for whom he has received notices from tCourts of common

. pleas and create files for each individual (sec. 2743.48(B){2)).

The Clerk must send an individual who doas not bring an action
under the GMCS within six months of the determination by the
court of common pleas a notice of his rights under -that statute

'a_nd continue such notices svery threée months {sec. 2743.48(C)).
_co of Claims. A'd'ivilg action under the . '

~ Procedures i

éMes Is determined. In the same: manner as other actionz in the
Court of Claims unless the GMCS provides a different controlling
procedure. & person bringing such an action can establish that

" he is a “wrongfully imprisoned individudl" by aubnittin% a
eas

certified copy of the judyment entry of the gourt of common p

"".ua"king such a determination. _No other avidence is ‘necessary to

“establish his atatus.

(8o, 2743,48(D) #nd:{E)(1}).)

1:3&, indiv,idual is
asary proof, the
1_' '_fs,. fees

s

wrongfy

Appx. 036
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e g:_:%ludeg i.%glv}.g uals. The GMCS does not apply to any person
. - “who, prior to e enactment of the GMCS, was the subject of a
- . :‘mbral claims act. or an action befors the former Sundry Claims
Board for his wrongful imprisonment (sec. 2743.48(H)). '

The bill

anend the defliaition of
. tollows (sec. 2743.48(A)): - .. . o7 0 -
U1, o exclude individuals who léaded ‘guilty to the offéense
for which they were imprisoned. Undér the bill, a person who is
 imprisoned for an offense that he did -not commit or that was
never -Gommitted but-who i‘;eaded{quil_;tyv.t,o,t’he' offense would not..~
qualify as being wrongfully imprisoned under ‘the GMCS.

‘2. To include an individual only if his conviction is
vacated or dismissed, or reverged on appeal, the prosecuting
attorney in the case cannot or will not seek any further appeal,
and ‘no criminel proceeding is pending,. can be brought, or will be
brought by any prdsecuting attorney “against the individual for
any act associated with that conviction.

} of ommon pleas. Under the bill, the
‘ common pieas would continue to. haye exclusive, original
jurisdiction to' determine ‘whather~ the offense of which a peraon
was - found’ guilty, .incltuding all"lesger-included offenses, either
vag .not committed. by mim ot was not: committed by any pers#on:
however, ‘that Jjurisdiction only would exist "if the person, in

.reguired by -existing lav’ to vest
4. the- additional conditions set
0. of “wropgfully - imprisoned

-court OF (

addition to thé thrée conditions
: guriudtctipd' in .the court, meets
- ferth.  in’ the.- éd def:

T individual.t

tates. that  its
ned o= -be' -a:;

on. pleag,  as. . -
%ﬁ%ﬁ'&m
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B © Am. H.B. 623
: {As Passed by the House) g« N
%

il
i‘

Reps. -Gilmore, Davig, T. Johnson X

- Excludes from the coverage of the Gene:i%‘”
. Moral Claims Statute any person who pleade
S guili;y to the offense for which he is
.- imprigoned. . - 7 . . . R
. Provides.furcher limitations on those persons /‘
e vihe ., MAY qUALILY as” being wrongfully impris~ -~ T
o oned under the statute. . o :

PR,

| CONTENT,AND- OPERATION

Existing law ) .
oo Cludd {on. The Generic Moral Claims Statute (GMCB) {sec.
2743,.48_of -the ‘Revised Code) creates 2a civil action agsinst the
. state for fyrongfully . impriscned individuala.™ The .Court of
- Claims . has exclusive, “original Jurisdiction over such actions,
which must’ be brought within tuo jears after a court of common
ldas dstérmipes. that the individual ia -a -*wrongfully."imprisoned
ndividual.” :(8ec. 2743.48(B), (D), (F}(3), and (H).)

" Befifition. “Wrongfully imprisoned individual®.is defined
ual who .sacisfies all of the following (sec.

- la e

AT WRAN BY b TREY v ! e N . .
PSIETRANRY L TEY W QYA (1RO T R AR S L Shee Lt g
EEY I Rt .
2

27434808y 5 :

£ ‘the charged aggravated felony or
@ cffense- that~ was an ‘aggravated

Appx. 038



3 "’2"’ - &
any person (thue qualifying under the fourth condition ¢f the
& definition) (sec. 2305.02). When a court of common pleas makes . ]

such a determination that a person is a wrongfully imprisoned

individual, it must provide him with a copy of the GMCE and

e orally inform him and his attorney of his rlghts under ie, It
also must notify the Clerk of the Court of Claims, in writing and

within seven days, of the name and proposed malling address of

S the individual and of the fact that hp has the right to bring an

F _sction ubder the GMCS. ~(8ec. 2743.48(B).) o R

. . » tiong; . The Clerk of the-Court

< of clalffg must maintain: a- list:-of wrongfully imprisoned’ indi-=

" viduals' for -whom-he has recejved notiges from courts of ~ecommon

pleas and create flles for éach individual (sec. '2N3.48(B)(2-)'-')"€'-.

s The Clerk must send an individual who doés not bring as action - X

under the OMCS  within six months of the determination by the = . 3

court of common pleas a notice of his rights under that statute - o

and continue such notices every three months (sec. 2743,48(C)).

Procedures in Court of Claims. A civil action under the
GMCS 1s astermine n the same mannar as other actions  in the
court of Claims unless the GMCB provides a different controlling
 procedure. A person bringing such an-action can establish that
he is a “wrongfully imprisoned individual” by submitting a
certified copy of the judgment entry of the court of commén pleas :

: making such a determination. No other evidence is necessary to
C establish his status. .(Sec. 2743.48(D) and (E)(1).) : .

z . Recoverable damages. A wrongfully imprisoned individual is
entitTed to recover, upon presentation of necessaiy proof, the
amount of any fines or court costs paid and attorney's fees
incurred in the criminal ‘grocc’edinga and appeals leading to his
wrongful imprisopment and in obtaining his release from imprison-
. menty: $25,000 £y each full ysar:of yrongful'!imprisonment. and. a
 pro-tata share for each part of a year so imprisoned; aty ‘loss of
. _wages, salatyy ‘qr other' earned.ingomp. hat 8iricrly resulted from
'his, arzesty progdcution, conyidtidy iwzongful - imprd) 1% S
' ! g8 fodiobtwintng igmint . inithe: Qe
K, . ; by o .'

h is a"'.‘
s (7)
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The bill

.' Definition of wrongfullv imprisoned individual. The bill
. _would amend Ego Z‘eHnIEIon of weongfully imprisoned lndividual as
‘ follows (sec. 2743.48(A} )2 - R . . -

1. To exclude individuals who pleaded guilty to.the offense .

for which thay were imptisoned. Under. the bill, a .person who:is -

- imprisongd for' &n offenseé’ thpt: he .4id not. commit or 'that was .- AiF

naver cdomiitted but who pleaded 'quilty to the ‘of fene would: nbt

- qiklify asrbeing wrongEully Jilipt fedned under:.the GHCS. o

7 .2, T tnclude an individual -only if his oonviction: .is

vacated, dismissed; or reversed ‘on  appeal, the -prosecuting

. attorney in the case cannot oriwill not seek any furtheér appeal;

and no.crimidal proceeding is pending,..can.be brought, or will be

brought by any prosecuting attorney “against the individual: for
any act asscciated with that conviction. .- . S

_ of caurtsof ¢ leas. Under the bill, the
i ‘ n pi ¥ nne to have: exclusive, origindl
futisdiction to determine whethér the offense.of which a person
¢ was ‘found guilty, including all lesser-included offenses, either

was not committed by him or was mvt committed by any perscn;

, howsver, that 3jurisdiction only would exist if the person, in
: ‘addition to the three:condition$ reguireéd by existing lavw to vest

o jurisdiction .in the court, meets” the additional conditions set
.._ otth -in the revised definitibn’ of :"wrongfully; Jmprigonad
% A;pdlvidﬂal.%- (See. 2305.02,) T S cEe
Section. 3

£ T

RN

AR

G

pras

s

of  the bill states that itis
" : determined to be ‘a
“of -commpon ‘pleas, -as
féctive date, and”

s

Appx. 040
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