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INTRODUCTION

In 2010, a Cuyahoga County jury convicted Appellee C.K. for murdering Andre Coleman

in C.K.'s own home. C.K v. State, 8th Dist. Cuyahoga No. 100193, 2014-Ohio-1243, ¶ 3 ("Ap.

Op.). On appeal in August 2010, the Eighth District reversed C.K.'s conviction on the grounds

that C.K.'s conviction was against the manifest weight of the evidence and remanded C.K.'s case

for a new trial. On remand, the Cuyahoga County Prosecutor's office elected to dismiss C.K.'s

criminal case, without prejudice to re-filing. Id. In June 2012, C.K. filed a wrongful

imprisonment action under R.C. 2743.48(A). Ap. Op. at ¶ 15. In July 2013, the trial court

granted the State's motion for summary judgment and denied C.K.'s motion for summary

judgment. C.K. appealed the trial court's decision to the Eighth District. On March 27, 2014,

the Eighth District reversed the trial court's decision on the grounds that trial court's application

of R.C. 2743.48(A) was "too narrow." Ap. Op. at ¶ 25. Specifically, the Eighth District found

that the trial court erred in dismissing C.K.'s motion for summary judgment because the State

failed to produce evidence that future criminal proceedings were "factually supportable." Ap.

Op. at ¶ 30. This Court accepted the State's discretionary appeal.

STATEMENT OF FACTS

C.K. executed a man in his house and was accordingly convicted of murder. State v.

[C.K], 195 Ohio App.3d 343, 959 N.E.2d 1097 (8t' Dist. 2011). (hereinafter "State v. C.K") It

is undisputed that on or about September 20, 2009, C.K. purposely shot and killed the decedent,

Andre Coleman. According to the testimony contained within the criminal trial transcript,

Valerie McNaughton (the eyewitness to the crime and girlfriend of the decedent, Andre

Coleman) left the C.K.'s home located at 19101 Cherokee Avenue, Cleveland, Ohio (where she

allegedly resided as a tenant) between 4:30 A.M. and 5:00 A.M. with the decedent and two other

individuals, a male and a female. After leaving C.K.'s residence the four people obtained money
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and purchased crack cocaine before heading to the American Hotel. At some point in time,

McNaughten, the decedent and the male individual left the hotel to obtain more crack. After the

second round of crack was smoked, at approximately 8:00 A.M., McNaughten was ready to

return to the Cherokee address. According to McNaughten, she pretended to know where to

obtain more crack, as she believed the other male and the decedent did not want to stop partying.

State v. C. K. at ¶ 6.

McNaughten convinced the decedent and the male individual to drop her off close to

C.K.'s home on Cherokee and then, once McNaughton got out of the vehicle and away from the

two men, she returned to C.K.'s house. State v. C.K at ¶ 7. Realizing McNaughten was not

going to return with more crack cocaine, the decedent and male individual went looking for her

at the Cherokee address. The decedent began banging on the back door, kicked. the bottom panel

in and began to crawl through the bottom portion of the door. State v. C. K at ¶ 14. When the

decedent realized his ride was leaving, he backed out of the bottom part of the door and left.

After the decedent left, McNaugten went outside and locked herself in the garage. At

some uncertain time after that, the decedent returned and confronted C.K. as to the whereabouts

of McNaughten. Discovering that McNaughten was not there, the decedent left C.K.'s house and

went to look for McNaughten at the neighbor's house. Still unable to locate McNaughten, the

decedent returned to C.K.'s house. State v. C.K. at ¶ 16. Unable to find McNaughten, decedent

was in the process of walking out of C.K.'s house when McNaughen appeared at the doorway.

The decedent then turned and followed McNaughen from the kitchen area to the living room,

yelling at her to give him money. Once in the living room, the decedent grabbed McNaugten's

hair and threw her onto the ground. While the decedent was leaning over McNaughten she saw

the decedent raise both his empty hands and heard him utter either, "Carl or Carl wait."
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Immediately after observing this, McNaughten heard two shots fired. After hearing the two

shots, McNaughten observed the decedent spin around and fall face first onto the grolmd.

McNuaghten jumped up and yelled, "Carl, stop" Id. at ¶ 28. McNaughten then witnessed C.K.

run. over to the decedent (who remained motionless on the ground) and shoot him four more

times into the back. Id.

Thereafter a 911 call was placed and the decedent was transported to Huron Hospital.

where he was pronounced dead at 10:23 A.M. During the Deputy Coroner's examination,-- Dr.

McCollum corroborated McNaughten's testimony that the decedent's left arm was raised at the

time he was shot, as the trajectory path of the bullet demonstrated that the left scapula was

rotated laterally. In addition, Dr. McCollum determined that gunshot wound number six to the

left middle finger and the defect to the right fourth finger were most likely defensive wounds.

This evidence establishes that the decedent, Andre Coleman did not have a gun in his

hands when he was shot anteriorly in the chest twice and in the back at minimum, four (4) times.

During the course of the criminal investigation, a warrant, based on probable cause, was issued

on September 21, 2009 by the Cuyahoga County Court of Common Pleas, authorizing law

enforcement to search the premises for evidence of violations of the laws of the State of Ohio as

it may relate to R.C. 2903 - Homicide and.Assault. During the search of C.K.'s premises of

19101 Cherokee, digital. images were taken of the interior of C.K.'s bedroom. and of evidence in

his bedroom that included a crack-pipe and four (4) National City Bank receipts depicting large

withdrawals from his bank account in excess of $10,000.00 between the dates of August 27,

2009 and September 4, 2009. On or about October 13, 2009, C.K. was indicted with one count of

murder along with two counts of firearm specifications, in violation of R.C. §§ 2903.02(A);

2941.141(A), and; 2941.145(A) respectively. On August 23, 2010 a duly impaneled jury
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returned a verdict of guilty of murder with a 1 year and 3 year firearm specification. On

September 23, 2010, C.K. was sentenced to eighteen years to life,

On September 22, 2011, the Eighth District Court of Appeals reversed and remanded

C.K.'s criminal case for a new trial, finding that the convictions were against the manifest weight

of the evidence, State v. C.K, 195 Ohio App. 3d 343; 2011-Ohio-4814. This Court denied the

Cuyahoga County Prosecutor's Office leave to appeal, State v. jC.kJ, 131 Oho St. 3d 1439,

2012-Ohio-331, (Feb. 1, 2012). The Cuyahoga County Prosecutor's Office dismissed C.K.'s

criminal case, without prejudice, to re-filing/re-indicting given the lack of a statute of limitations

under R.C. 2901.13(A)(2). Currently, the criminal case of State v. C.K, Case No CR-09-

529206, Cuyahoga County, remains open for re-filing/re-indictment.

To obtain compensation for wrongful imprisonment, a claimant must prove that he meets

the criteria outlined in R.C. 2743.48(A). The plain language of (A)(4) makes clear that a

"wrongfully imprisoned individual" must prove all of the following requirements: 1) his or her

conviction must be vacated, dismissed, or reversed on appeal; 2) a prosecuting attorney cannot or

will not seek further appeals either by right or by leave of court; and 3) no criminal proceeding is

pending, can be brought, or will be brought for any act associated with the conviction. R.C.

2743.48(A)(4). At issue here is the "no criminal proceeding is pending, can be brought, or will

be brought" requirement contained in subparagraph (A)(4).. To survive a motion for summary

judgment, C.K.'s complaint must allege that, among other things, no criminal proceeding is

pending, can be brought, or will be brought and meet the above stated standard by a

preponderance of the evidence. Dunbar v. State, 136 Ohio St.3d 181, 2013-Ohio-2163, J[ 11,

citing Doss v. State, 135 Ohio St.3d 211, 2012-Ohio-5678 at paragraph one of the syllabus.
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In August, 2010, C.K. was convicted of murder. "[He] admitted shooting Andre Coleman

in self-defense." State v. [C.K], 195 Ohio App.3d 343 at ¶ 2. The jury weighed the evidence,

but still convicted him. A year later, the Eighth District reversed C.K.'s conviction on grounds

that the conviction was against the manifest weight of the evidence and "reluctantly remanded

the case for a new trial." State v. [C.K], 195 Ohio App.3d 343 at ¶ 13. The State appealed the

Eighth District's reversal to this Court. After this Court denied review, the State elected to

dismiss C.K.'s criminal case, without prejudice to re-filing.

STATEMENT OF THE CASE: C.K. FILES A SUBSEQUENT
CIVIL CASE FOR WRONGFUL IMPRISONMEN'T

On June 1, 2012, C.K. commenced a wrongful imprisonment action pursuant to R.C.

2743.48. In February 2013, both parties filed simultaneous motions for summary judgment and

an oral hearing was conducted. After a thorough review, the trial court granted the State's

motion for summary judgment and denied C.K.'s motion for summary judgment. Id. at ¶ 15.

The trial court correctly held that R.C. 2743.48(A)(4) may only be satisfied if the claimant

proves, by a preponderance of the evidence, that "no criminal proceeding is pending, can be

brought or will be brought by any prosecuting attorney...for any act associated with that

conviction." Accordingly, the trial court determined that C.K. failed to satisfy R.C.

2743.48(A)(4) because, "there was no statute of limitations for a charge of murder and it is

therefore, within the State's right to retry [C.K.] at any time." Tr. Ct. Op., Appx. 28.

Furthermore, the trial court reasoned that the state reserved the opportunity to re-indict and retry

C.K. by electing to dismiss C.K.'s criminal case without prejudice. Id. The trial cotu•t

determined that C.K. was ineligible to recover from the wrongful imprisonment statute as a

matter of law because the Cuyahoga County Prosecutor possessed the ability to bring another

criminal proceeding against the C.K.
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C.K. appealed, once again, to the Eighth District Court of Appeals. Not only did the

Eighth District reverse the trial court's decision, it concluded that the "no criminal proceeding

can...be brought" inquiry of R.C. 2743.48(A)(4) "contemplates not just whether another criminal

proceeding associated with the prior conviction is legally permissible, but also whether such a

criminal proceeding is factually supportable." See Ap. Op. at ^, 28 (emphasis in original). The

State of Ohio appealed to this Court to address the Eighth District's departure from the statutory

text of R.C. 2743.48(A)(4). This Court accepted the State's discretionary appeal, to which the

State now files this merit brief.

LAW AND ARGUMENT

The State of Ohio's Proposition of Law No. I. A claimant whose criminal case
remains open, under investigation, and in which the state is capable of bringing
charges against the claimant, is unable to satisfy the R.C. 2743.48(A)(4)
requirement of a civil proceeding for wrongful imprisonment.

The current version of R.C. 2743.48 reads as follows:

(A) As used in this section and section 2743.49 of the Revised Code, a
"wrongfully imprisoned individual" means an individual who satisfies each of the
following:

(1) The individual
by an indictment
felony

was charged with a violation of a section of the Revised Code
:)r information, and the violation charged was an aggravated

or felony.

(2) The individual was found guilty of, but did not plead guilty to, the particular
charge or a lesser-included offense by the court or jury involved, and the offense
of which the individual was found guilty was an aggravated felony or felony.

(3) The individual was sentenced to an indefinite or definite term of imprisonment
in a state correctional institution for the offense of which the individual was found
guilty.

(4) The individual's conviction was vacated, dismissed, or reversed on appeal, the
prosecuting attorney in the case cannot or will not seek any further appeal of right
or upon leave of court, and no criminal proceeding is pending, can be brought,
or will be brought by any prosecuting attorney, city director of law, village
solicitor, or other chief legal officer of a municipal corporation against the
individual for any act associated with that conviction.
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(5) Subsequent to sentencing and during or subsequent to imprisonment, an error
in procedure resulted in the individual's release, or it was determined by the court
of common. pleas in the county where the underlying criminal action was initiated
that the charged offense, including all lesser-included offenses, either was not
committed by the individual or was not committed by any person.

(Emphasis added, HB 59, § 101. 01, eff 9/29/2013).'

The Eighth District reasoned that the trial court erred when the it interpreted the language

of R.C. 2743.48(A)(4) to mean that the "mere possibility" of future prosecution precluded a

claimant from recovering in a wrongful imprisonment action. See Ap. Op. at ¶ 25. Finding the

trial court's interpretation "too narrow," the Eighth District determined that, "[t]he use of the

phrase `no criminal proceedings can or will be brought' was clearly intended by the Generally

Assembly to bar recovery to a claimant against whom criminal proceedings are still factually

supportable and legally permissible following reversal." See Ap. Op. at ¶ 28 (emphasis in

original). By adopting this interpretation, the Eighth District ignored the plain meaning of R.C.

2743.48(A)(4) and the judgment of the Eighth District should be reversed.

A. The General Assembly has created a comprehensive framework providing
compensation for wrongful imprisonment.

In 1986, the General Assembly enacted R.C. 2743.48, creating a cause of action against the

State for wrongful imprisonment. This statutory scheme "replac[ed] the former practice of

compensating wrongfully imprisoned persons. by ad hoc moral claims legislation." Walden v.

State, 47 OhioSt. 3d 47, 49 (1989). Each such claim is a two-step process. First, the claimant

I R.C. 2743.48(A)(4)s version in effect when C.K. commenced his case is slightly different than
the current version. It provided, "(4) The individual's conviction was vacated or was dismissed,
or reversed on appeal, the prosecuting attorney in the case cannot or will not seek any further
appeal of right or upon leave of court, and no criminal proceeding is pending, can be brought, or
will be brought by any prosecuting attorney, city director of law, village solicitor, or other chief
legal officer of a municipal corporation against the individual for any act associated with that
conviction." 128th General Assembly File No.52, HB 338, §1, eff. 9/17/2010. The bolded words
found in this prior version were replaced with a comma in 2012. 2012 H 487, eff. 9/10/12.
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must obtain a declaration from a common pleas court that he is a wrongfully imprisoned person

as that term is defined in R.C. 2743.48(A). Second, upon securing this declaration, the claimant

may file a civil action in the Court of Claims to recover damages. Griffith v. City of Cleveland,

120 Ohio St. 3d 35, 2010-Ohio-4905 ¶ 30; see also Walden, 47 Ohio St. 3d at 49-50. Intended

to address "a narrow legal problem by providing compensation to innocent persons who have

been,wrongfully convicted and incarcerated for a felony, *** [t]he enactment of R.C. 2743.48

was necessary to authorize compensation because the state, even after the waiver of sovereign

immunity in R.C. 2743.01, remained generally immune from lawsuits by persons who were

wrongfully convicted and incarcerated." Bennett v. Ohio Dept. of Rehab. and Corr., 60 Ohio

St.3d 107, 110 (1991).

To that end, R.C. 2743.48(A), as originally enacted in 1986 in Sub. H.B. 609, provided as

follows: (A) As used in this section, a "wrongfully imprisoned individual" means an
individual who satisfies each of the following:

(1) He was charged with a violation of a section of the Revised Code by an
indictment or information prior to, or on or after, the effective date of this
section, and the violation charged was an aggravated felony or felony.

(2) He was found guilty of the particular charge or a lesser-included offense by
the court or jury involved, and the offense of which he was found guilty was an
aggravated felony or felony.

(3) He was sentenced to an indefinite or definite term of imprisonment in a state
penal or reformatory institution for the offense of which he was found guilty.

(4) Subsequent to his sentencing and during or subsequent to his imprisonment, it
was determined by a court of common pleas that the offense of which he was
found guilty, including all lesser-included offenses, either was not committed by
him or was not committed. by any person.

141 Ohio Laws, Part III, 5351, 5351-52.
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Reviewing that law as originally enacted, the Ohio Supreme Court explained that the

General Assembly intended to require proof that the claimant was innocent so that the court of

common pleas could "actively separate those who were wrongfully imprisoned from those who

have merely avoided criminal liability." Walden v. State, supra, 47 Ohio St.3d at 52. Indeed,

even "a previous finding of not guilty is not sufficient to establish innocence. The petitioner

seeking to establish a claim for wrongful imprisonment must produce more evidence than a

judgment of acquittal, which is merely a judicial finding that the state did not prove its case

beyond a reasonable doubt." Ellis v. State, 64 Ohio St.3d 391, 393 (1992); State ex rel. Tubbs

Jones v. Suster, 84 Ohio St.3d 70, 72 (1998) (emphasis sic.). Additionally, this Court held in

Gover v. State, 67 Ohio St.3d 93 (1993), that a claimant seeking compensation for wrongful

imprisonment must prove that at the time of the incident for which he was initially charged, he

was not engaging in any other criminal conduct arising out of that incident. Id. at syllabus.

In 1989, R.C. 2743.48(A) was amended by Am. H.B. 623 which, following its adoption,

provided as follows:

(A) As used in this section, a "wrongfully imprisoned individual" means an
individual who satisfies each of the following:

(1) He was charged with a violation of a section of the Revised Code by an
indictment or information prior to, or on or after September 24, 1986, and the
violation charged was an aggravated felony or felony.

(2) He was found guilty of, but did not plead guilty to, the particular charge or a
lesser-included offense by the court or jury involved, and the offense of which he
was found guilty was an aggravated felony or felony.

(3) He was sentenced to an indefinite or definite term of imprisonment in a state
penal or reformatory institution for the offense of which he was found guilty.

(4) The individual's conviction was vacated or was dismissed, or reversed on
appeal, the prosecuting attorney in the case cannot or will not seek any
further appeal of right or upon leave of court, and no criminal proceeding is
pending, can be brought, or will be brought by any prosecuting attorney,
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city director of law, village solicitor, or other chief legal officer of a
municipal corporation against the individual for any act associated with that
conviction.

(5) Subsequent to his sentencing and during or subsequent to his imprisonment, it
was determined by a court of common pleas that the offense of which he was
found guilty, including all lesser-included offenses, either was not committed by
him or was not committed by any person.

142 Ohio Laws 4675, 4675-76 (emphasis added to reflect statutory amendments).

The enactment of this additional, bolded, statutory language contained in 1989 required any

individual seeking to be declared wrongfully imprisoned to prove, by a preponderance of the

evidence that, "no criminal proceeding is pending, can be brought, or will be brought by any

prosecuting attorney. .. for any act associated with that conviction." Id. (emphasis added). Since

the addition of R.C. 2743.48(A)(4) in 1989, various parts of R.C. 2743.48(A) have been altered,

but subsection (A)(4) has remained essentially untouched. For instance, the General Assembly

amended R.C.2743.48(A) in 1994 through Am. Sub. H.B. 571. However, those 1994

modifications only substituted the word "correctional" in place of the former expression, "penal

or reformatory" in subsection (3). 145 Ohio Laws, Part IV, 6342, 6389. The language in

subsection (4) was not altered. In 2003, Substitute Senate Bill 149 amended R.C. 2743.48(A) to

modify subsection (A)(5). Again, the language of R.C. 2743.48(A)(4) remained untouched. 149

Ohio Laws, Part Il, 3545, 3545-46. Despite several opportunities to do so, the General Assembly

left the language of R.C. 2743.48(A)(4)2 substantively unchanged since its enactment in 1989.

Witli that historic background as to the law in question, it is appropriate now to explore

more fully the issue presented in the proceedings below.

2 All uncategorized references to any subsection of R.C. 2743.48 in this brief refer to 128th
General Assembly File No.52, HB 338, § 1, eff. 9/17/2010, which was in effect the day C.K. filed
his Complaint seeking to be declared a wrongfully imprisoned person on June 1, 2012.
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B. The Eighth District's interpretation of R.C. 2743.48(A)(4)
departed from a plain reading of the statutory language.

In the proceedings below, the Eighth District improperly constructed R.C. 2743.48(A)(4)

without ever declaring it ambiguous. Its review of the trial court's decision, the Eighth District

detertnined that the trial court's application of R.C. 2743.48(A)(4) was "too narrow." See Ap.

Op. at ¶ 25. Accordingly, the Eighth District determined that the trial court erred because the

State failed to show that criminal proceedings against C.K. were "factually supportable." By

reversing the trial court's correct interpretation of R.C. 2743.48(A)(4), the Eighth District

effectively disregarded the plain language of the statute. For this reason, the State respectfully

urges this Court reverse the Eighth District's decision.

1. A plain reading of R.C. 2743.48(A)(4) fails to show ambiguity
in the text of the wrongful imprisonment statute.

Reviewing the text of R.C. 2743.48(A)(4) again as it is written, it states that "the

prosecuting attorney in the case cannot or will not seek any further appeal of right or upon leave

of court, and no criminal proceeding is pending, can be brought, or will be brought by any

prosecuting attorney." R.C. 2743.48(A)(4) (emphasis added). Coritrary to the Eighth District's

decision, even if an individual is granted a new trial after his murder conviction was vacated, that

individual would still be ineligible for wrongful conviction compensation if a new criminal

proceeding "can be brought" by the State. In the instant case, a plain reading of R.C.

2743.48(A)(4) clearly shows that C.K. is not an eligible claimant for wrongful imprisonment

compensation as a matter of law.

2. "Can," as used in R.C. 2743.48(A)(4), is used to indicate "possession
of a specified power, right or privilege" or "possibility or probability."

Pursuant to R.C. 1.42, addressing rules of statutory construction, "words and phrases

shall be read in context and construed according to the rules of grammar and common usage."
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R.C. 1.42. The word "can" is defined in the Oxford American Dictionary as to "be able to" or to

"have the opportunity or possibility to." "Can", Oxford Dictionaries, Oxford University Press,

http http://www.oxforddictionaries.com/us/definition/american english/ca.n (accessed October 3,

2014). 'The word "can" is commonly used to indicate "possession of a specified power, right or

privilege" or to indicate "possibility or probability." "Can", The Free Dictionary,

http://www.thefreedictionary.com,/can (accessed October 3, 2014). If the State is "able to" or

"has the opportunity or possibility to" to bring a criminal proceeding against an individual, the

State "can" bring a criminal proceeding against that individual. Black's Law Dictionary 9t" Ed.,

2009, defines the word as follows:

Can: 1. To be able to do something (you can lift 500 pounds).

2. To have permission (as often interpreted by courts); MAY (no appeal

can be filed until the filing fee is paid).

The Eighth District disregarded the common usage of the word "can" for its own extreme

interpretation, and without declaring R.C. 2743.48(A)(4) ambiguous. In R.C. 2743.48(A)(4), the

word "can" is used in the phrase, "no criminal proceeding...can be brought" to describe the

requirements an individual must meet in order to qualify as a wrongfully imprisoned individual.

Applying the plain meaning of "can" to the statutory language, it is clear that if the State is able

to, or has the opportunity to, bring criminal proceedings against the claimant; he is not eligible

for compensation. A claimant must show that the state is "not able to" or "does not have the

permission" to bring criminal proceedings against him in order to satisfy the "no criminal

proceeding...can be brought" requirement. Accordingly, in order to satisfy R.C. 2743:48(A)(4),

an individual must show that the State is not "able" to bring criminal proceedings against the

claimant.
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3. When a statute is clear and definite, a reviewing court must
apply the statute according to its terms.

It is well established that, if the meaning of the statute is unambiguous and definite,

courts must apply the statute as written. State ex rel. Savarese v. Buckeye Local School Dist. Bd.

Of Ed., 74 Ohio St. 3d 543, 545 (1996). In considering the statutory language, it is the duty of

the court to give effect to the words used in a statute, not to delete words used or to insert words

not used. See Baily v. Republic Engineered Steels, Inc., 91 Ohio St. 3d 38, 40 (2001); Cleveland

Elec. Illum. Co. v. Cleveland, 37 Ohio St. 3d 50 (1988). Settled Ohio law establishes that when

the terms of a statute "convey a clear, unequivocal, and definite meaning, interpretation comes to

an end, and the statute must be applied according to its terms." Columbia Gas Transm. Corp. v.

Levin, 117 Ohio St.3d 122, 2008-Ohio-511, 882 N.E.2d 400, ¶ 19. This Court has continuously

held that while the primary goal in statutory interpretation is to give effect to the intent of the

legislature, the Court must look first to the plain language of the statute. Christe v. GMS Mgt.

Co., Inc., 88 Ohio St. 3d 376, 377 (2000); Provident Bank v. Wood, 36 Ohio St. 2d 101, 105

(1973). The rules of statutory construction provide additional guidance as to how courts are to

interpret statutory language. R.C. 1.42 states that, "[w]ords and phrases shall be read in context

and construed according to the rules of grammar and common usage. Words and phrases that

have acquired a technical or particular meaning, whether by legislative definition or otherwise,

shall be construed accordingly." Furthermore, "[t]he preeminent canon of statutory

interpretation requires us to presume that [the] legislature says in a statute what it means and

means in a statute what it says there." Miller v. Miller, 132 Ohio St.3d 424, 2012-Ohio-2928, ¶48

(Internal quotations omitted). Specifically regarding R.C. 2743.48(A), this Court well

established that "we must apply the [wrongful imprisonment] statute as it is written." Dunbar v.

State, 136 Ohio St.3d 181, 2013-Ohio-2163, ¶ 17. The Tenth District has repeatedly determined
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that, "[t]he plain language of [R.C. 2743.48(A)(4)] contains no qualifications and permits no

exceptions." Kern v. State, 10th Dist. No. 12AP-1018, 2014-Qhio-1740, ¶ 11. See also, LeFever

v. State, 10th Dist. No. 12AP-1034, 2014-Ohio-4606, ¶¶ 26-27. (summary judgment in State's

favor affirmed where "the statute of limitations has not yet run on the charge of attempted

aggravated murder and that the existing evidence supports such a charge. Thus, in the context of

this case, the State has conclusively demonstrated that appellant cannot prove a critical element

of her claim."). Earlier this year, this Court declined Lefever's request for discretionary review.

LeFever v. State, 138 Ohio St.3d 1493, 2014-Ohio- 2021 (Jan. 24, 2014).

4. The Eighth District's extreme departure from the requirements
in R.C. 2743.48(A)(4) impermissibly added words to the statute.

The crux of the Eighth District's reasoning is two-fold. First, that the trial court erred

because its interpretation of R.C. 2743.48(A)(4) rendered subsection (A)(4) meaningless because

the "mere possibility of prosecution" could theoretically include improper or untimely charges.

Second, the trial court erred because its interpretation of R.C. 2743.48(A)(4) precluded claimants

from wrongful conviction compensation by the mere fact that there is no statute of limitations for

murder. The Eighth District's reasoning is that a literal interpretation of the word "can" renders

the language in the statute virtually meaningless. See Ap. Op. at ¶ 27. ("Theoretically, the

prosecutor can always bring a charge, whether in good faith or not, even where the criminal

charge may be outside of the statutory time, in violation of a defendant's speedy trial right, or

barred by double jeopardy.").

Based on this extreme interpretation, the Eighth District determined that the trial court's

plain language application of R.C. 2743.48(A)(4) was "too narrow" and reversed the trial court's

decision. By doing so, the Eighth District effectively disregarded the statutory language of R.C.

2743.48(A)(4). In fact, the Eighth District added statutory language to R.C. 2743,48(A)(4). It
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reasoned, "[t]he `cannot/will not' inquiry contemplates not just whether another criminal

proceeding associated with the prior conviction is legally permissible, but also whether such a

criminal proceeding is factually supportable." See Ap. Op. at ¶ 28.

Judicial interpretation of statutory language does not require courts to interpret the

language of the statute to such extremes. Rather, as described above, R.C. 1.42 states that,

"[w]ords and phrases shall be read in context and construed according to the rules of grammar

and common usage." R.C. 1.42. The common usage -of."can" means possession of a specified

power, right or privilege or the possibility or probability of a certain thing occurring. Given the

common usage of the word "can," the Cuyahoga County Prosecutor can indict C.K. for

additional, future, charges associated with this case. Accordingly, the Eighth District's decision

once again constitutes an impermissible re-write of the wrongful imprisonment statute.

Furthermore, courts have a duty to interpret statutory language plainly in the context of

the General Assembly's intent of the statute. If the meaning of the statute is unambiguous and

definite, it must be applied as w.ritten. State ex rel. Savarese v. Buckeye Local School Dist. Bd.

Of Ed., 74 Ohio St. 3d 543, 545 (1996). In considering the statutory language, it is the duty of

the court to give effect to the words used in a statute, not to delete words used or to insert words

not used. See Baily v. Republic Engineered Steels, Inc., 91 Ohio St. 3d 38, 40 (2001); Cleveland

Elec. Illum. Co. v. Cleveland, 37 Ohio St. 3d 50 (1988). This Court has continuously held that

while the primary goal in statutory interpretation is to give effect to the intent of the legislature,

the Court must look first to the plain language of the statute. Christe v. GMS 1llgt. Co., Inc., 88

Ohio St. 3d 376, 377 (2000); Provident Bank v. Wood, 36 Ohio St. 2d 101, 105 (1973). If the

statute conveys a clear, unequivocal, and definite meaning, interpretation comes to an end, and
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the statute must be applied according to its terms." Columbia Gas 7ransm. Corp v. Levin, 117

Ohio St.3d 122, 2008-Ohio-511, ¶ 19.

Curiously, despite the duty of the court to refrain from inserting words when interpreting

a statute, the Eighth District expressly admitted to doing just that. The appeals court added the

language "factually supportable" to R.C. 2743.48(A)(4) and departed from the plain language

drafted by the General Assembly. This Court routinely rejects this type of judicial interpretation

that disregards a statute's plain language. Furtherrnore, this Court "previously ha[s] cautioned

against `judicial legislation' by adding words to [the Revised Code] and we reiterate that caution

again." State rex rel. Carna v. Teays Valley Loc. School Dist. Bd. Of Edn., 131 Ohio St.3d 478,

2012-Ohio-1484, ¶ 24 (internal citations omitted). There is no plausible reason to read additional

words into R.C. 2743.48(A)(4) when a plain reading and common usage of grammar reads the

meaning of R.C. 2743.48(A)(4) unambiguous. The Eighth District's extreme interpretation of

the wrongftil imprisonment statute's clear statutory language must be rejected.

By determining "that the `cannot/will not' inquiry contemplates ... whether such a criminal

proceeding is factually supportable" the Eighth District's ruling below ignored the plain

language of R.C. 2743.48(A)(4). Ap. Op. ¶ 30, (italics in original). In doing so, the Eighth

District failed to apply R.C. 2743.48(A)(4) by its clear and definite terms. A plain reading of

R.C. 2743.48(A)(4) shows that, to be eligible for wrongful imprisonment compensation, a

claimant must show that "no criminal proceeding...can be brought" by the State. This requires a

claimant to demonstrate that the State is unable to bring a future criminal proceeding, a criminal

proceeding is not possible, or the State does not have the specified power to prosecute the

claimant. In the instant case, the State dismissed C.K.'s criminal case without prejudice, he

admits to killing a man, and remains a suspect in that case. Therefore, the State can bring
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criminal proceedings against C.K. Thus, C.K. was unable to satisfy R.C. 2743.48(A)(4) as a

matter of law.

Furthermore, although the statute of limitations is only six years for most criminal

violations, the statute of limitations for murder has no expiration date. R.C. 2901.13. In one of

the seminal cases interpreting Ohio's wrongful imprisonment statute, this Court expressly

recognized the appropriateness of an unlimited statute of limitations for murder by stating, "[t]he

Marilyn Sheppard murder case remains open. *** there is no statute of limitations on murder."

State ex rel. Jones v. Suster, 84 Ohio St.3d 70, 79 (1998). Oftentimes, additional evidence

comes to light years later which reveals new information impacting a prosecutor's decision to

pursue criminal charges previously dismissed without prejudice. State v. A'ew, 9`h Dist. No

12CA010305, 2013-Ohio-3193, fi 12. (35-year delay in bringing murder prosecution); State v.

Brown, 12th Dist. No. CA89-09-079 (1990) (two year delay). In the instant case, because there is

no statute of limitations for murder and the State reserved the right to prosecute C.K. should new

evidence come to light. In reversing the trial court's decision, Eighth District improperly

included words in the statute that were not there and ignored the words that were there.

Moreover, a plain reading of R.C. 2743.48(A)(4) clearly shows that the central inquiry is

whether the State is capable of bringing charges against a claimant. Regardless of whether the

statute of limitations is six years or for unlimited amount of time, analysis of whether an

individual satisfies the language of R.C. 2743.48(A)(4) is the same. If the State is capable of

bringing charges against the claimant, the claimant is barred from receiving wrongful

imprisonment compensation. Accordingly, a straightforward reading of R.C. 2743.48(A)(4)

mandates that any individual seeking to be declared wrongfully imprisoned must prove, "no

criminal proceeding is pending, can be brought, or will be brought" against them for any action
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associated with his conviction. Until C.K. proves he is innocent, C.K. cannot claim he was

wrongfully imprisoned because he had may very well been Night, fully imprisoned if he is later

found guilty. Therefore, the Eighth District erred in reversing the trial court's decision and the

claimant is ineligible for wrongful imprisonment compensation because the state is not barred

from bringing future charges against C.K.

C. Should this Court find R.C. 2743.48(A)(4), is ambiguous, it may construe
the statute in accordance with the tools of statutory construction found in
R.C. 1.49.

If, however, this Court rejects the trial court's plain reading of 2743.48(A)(4), it is subject

to the tools of statutory construction pursuant to R.C. 1.49. R..C. 1.49 provides as follows:

If a statute is ambiguous, the court, in determining the intention of the
legislature, may consider among other matters:

(A) The object souglit to be attained;

(B) The circumstances under which the statute was enacted;

(C) The legislative history;

(D) The common law or former statutory provisions, including laws upon
the same or similar subjects;

(D) The consequences of a particular construction;

(E) The administrative construction of the statute.

Upon construing the statute, it is evident that the State's and trial court's interpretation of

the language of R.C. 2743.48(A)(4) is the one that prevails. To begin, this Court may consider

legislative history to determine the General Assembly's intent when a statute is ambiguous.

State v. Jordan, 89 Ohio St. 3d 488, 492 (2000).

1. The fact that the General Assembly has chosen not to re-write
subsection (A)(4) of the wrongful imprisonment statute further
demonstrates that the legislature sees no ambiguity therein and,
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thus, there is no need for the Eighth District to interpret the
wrongful imprisonment statute.

Initially, this Court should be very reluctant to declare R.C. 2743.48(A)(4) ambiguous.

By not redrafting R.C. 2743.48(A)(4), it is clear that the General Assembly did not find

ambiguity in the language of the wrongful imprisonment statute. Had the General Assembly

found such ambiguities, it would have modified the language of R.C. 2743.48(A)(4) to clarify its

legislative intent. Despite several opportunities to modify or add language to subsection (A)(4),

R.C. 2743.48(A)(4) has remained unchanged for 25 years since its enactment in 1989. Thus, it is

clear that the General Assembly intends R.C. 2743.48(A)(4) to stand as it is written. As it

stands, the statutory language of R.C. 2743.48(A)(4) plainly contemplates that the eligibility of a

claimant's for wrongful imprisonment compensation is contingent on the finality of the

proceedings against that claimant. A claimant must show that there is finality in the proceedings

against him. to be eligible for wrongful imprisonment compensation. The language of subsection

(A)(4) breaks down this "finality aspect" into three parts: 1) a claimant's conviction must be

vacated, dismissed, or reversed on appeal; 2) the prosecuting attorney cannot or will not seek

further appeals either by right or by leave of court in the claimant's case; and 3) no criminal

proceeding is pending, can be brought, or will be brought for any act associated with the

conviction against the claimant.

The legislative intent behind that finality aspect is readily apparent. If an individual was

truly innocent, the prosecution has discretion to determine whether that individual is entitled to

compensation. The only way to determine whether an individual was wrongfully imprisoned is

after it is clear that no further proceedings can be brought against him. This finality can manifest

as a merit-based finding of innocence, a dismissal with prejudice, or the inability for the

prosecution to bring future proceedings due to the statute of limitations. To hold that individuals
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can recover without finality in the proceedings against him would enable those individuals

whose factual innocence has yet been determined to recover monetary compensation from the

public. Simply put, without finality of proceedings, it is impossible to determine whether the

claimant was wrongfully imprisoned or rightfully imprisoned. Accordingly, the General

Assembly wrote (A)(4) to exclude those whom a possible murder indictnient can be brought. If

later evidence comes to light that proves that C.K. was in fact guilty of murdering Andre

Coleman, C.K.'s prior izriprisonment cannot be characterized as anything but rightful

imprisonment. By entitling C.K. to compensation before a merit-based finding of innocence, the

Eighth District's reasoning could compel the State to award C.K. for a crime that he committed.

The General Assembly did not intend to provide monetary compensation to those individuals

who may be factually guilty of the crimes of which they were charged, but the State has yet

proven that guilt. Such a finding would be inconsistent with this Court's holding in Walden v.

State, which required proof of innocence so the common pleas court could "actively separate

those who were wrongfully imprisoned from those who have merely avoided criminal liability."

Walden v. State, 47 Ohio St.3d at 52.

At bottom, C.K.'s complaint seeking to be declared a wrongfully imprisoned individual

was fatally flawed under R.C. 2743.48(A)(4) and thus properly dismissed by the trial court. The

record here establishes that C.K. cannot qualify for such a declaration under that provision of

R.C. 2743.48(A)(4) as a matter of law. "It is presumed that the General Assembly is fully aware

of any prior judicial interpretation of an existing statute when enacting an amendment." Clark v.

Scarpelli, 91 Ohio St.3d 271 (2001). By not re-drafting R.C. 2743.48(A)(4) since its enactment

in 1989, this Court should conclude that our legislature meant what it said. Accordingly, the

Eighth District's "liberal construction" analysis should be retooled to conform to the statute's

20



existing language and plain meaning. No construction, liberal or otherwise, can change that "an

unambiguous statute means what it says." Hakim v. Kosydar, 49 Ohio St. 2d 161, 164 (1977).

Here, by choosing not to modify subsection (A)(4) for 25 years, the legislature emphatically

maintained that the plain language in (A)(4) means what it says.

2. An alternative reading deletes words from R.C. 2743.48(A)(4).

Moreover, to the extent the Eighth District's interpretation of R..C 2743.48(A)(4) requires

the State to show future criminal proceedings are "factually supportable," that interpretation

would effectively delete, or at least make utterly superfluous, the "no criminal proceeding...can

be brought" clause of R.C 2743.48(A)(4). The trial court found that, because C.K.'s criminal

case was dismissed without prejudice and there is no statute of limitations for murder, future

criminal proceedings can be brought against C.K. By reversing the trial court's decision, the

Eighth District effectively deleted the "no criminal proceeding...can be brought" clause from the

Ohio Revised Code.

But it is a cardinal rule of statutory interpretation that a court may not interpret a statute

in a manner that effectively deletes words from the statute. In State ex rel. Citizens for Open,

Responsive, & Accountable Government v. Register, 116 Ohio St.3d 88, 2007-Ohio-5542, where

the court recognized that a township fiscal offer's duty under R.C. 507.07 to incorporate the

annual township financial statement in the township board minutes and to post copies at polling

places arose "only `after the township officers have made their annual settlement of accounts,"'

this Court refused to read the statute so as "to delete the statutory prerequisite and impose an

unconditional duty" on township fiscal officers because that would have required the court to

delete words from the statute. Id. at T¶ 40-42. See also, In re Foreclosure of Liens for

Delinquent Land Taxes v. Parcels ofLand Encumbered with Delinquent Tax Liens, Slip Op. No.
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2014-Ohio-3656, ¶ 14 (rejecting appellate court's interpretation of R.C. 5721.25 that in effect

deleted the term "any person" and inserted the phrase, "property owner"); State ex rel. Asti v.

Ohio Dept. of Youth Servs., 107 Ohio St.3d 262, 2005-Oliio-6432, ¶ 29 (rejecting appeals court's

interpretation of R.C. 124.11(D) that would in effect delete statutory language that person

appointed to unclassified service "shall retain the right to resume the position and status held by

the person in the classified service immediately prior to the person's appointment to the position

in the unclassified service"); State ex rel. Dispatch Printing.v. Johnson, 106 Ohio St.3d 160,

2005-Ohio-4384, ¶ 29 (court could not delete statutory prerequisite that document must be a

"record" under R.C. 149.011(G) before it can be subject to release as a public record); State ex

a°el. Steele v. Morrissey, 103 Ohio St.3d 355, 2004-Ohio-4960, ¶ 30 (refusing to interpret R.C.

731.32 so as to delete the word "attesting" from definition of "certified copy"); Erb v. Erb, 91

Ohio St.3d 503, 506-507, 2001-Ohio-104, (rejecting appellate court's interpretation of R.C.

742.47 that in effect deleted the term "person" and inserted the phrase, "member of the fund").

The trial court's interpretation of R.C. 2743.48(A)(4) is that an individual whose murder

conviction is vacated, subsequently dismissed without prejudice, is ineligible to recover

wrongful imprisonment coinpensation. This interpretation properly accounts for all of the text of

R.C. 2743.48(A)(4). The Eighth District's reversal, however, removes the "no criminal

proceeding...can be brought" clause of R.C. 2743.48(A)(4) from the analysis and allows

individuals whose innocence has yet been determined to recover monetary compensation.

3. An alternative reading sets up conflicts within the statute.

The Eighth District's reversal of the trial court's decision is fundamentally inconsistent

with the overall structure of the statutory scheme. In particular, ever since the 1989 amendment

to R.C. 2743.48(A) effectuated by Am. H.B. 623, a wrongful imprisonment claimant has had to
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prove, among other things, that "no criminal proceedings...can be brought" against him. R.C.

2743.48(A)(4). The mere fact that an individual's criminal conviction was vacated, whose case

was remanded and dismissed without prejudice does not establish that the State can no longer

bring criminal proceedings against that individual. On the contrary, a conviction that was

vacated, remanded, and dismissed without prejudice establishes the exact opposite proposition to

the Eighth District's findings: that the State can bring future criminal proceedings against that

individual.

Yet the Eighth District's interpretation of R.C. 2743.48(A)(4) would effectively relieve a

Nvrongful imprisonment claimant from having to establish a critical elemeiit as required by the

statute. In establishing separate and discrete elements necessary to be declared a"wrongfully

imprisoned individual," the Ohio General Assembly plainly sought to require claimants to prove

not just that their conviction `'was vacated or was dismissed, or reversed on appeal" but also that

"no criminal proceeding...can be brought" by the State. R.C. 2743.48(A)(4). The mere fact that

there is no statute of limitations for the crime of murder does not automatically mean reviewing

courts are permitted to depart from the wrongfiil imprisonment statute's plain language.

The Eighth District's holding below effectively reads the "no criminal proceeding...can

be brought" requirement out of the definition of a "wrongfully imprisoned individual." Such a

finding is inconsistent with this Court's prior interpretation of the overarching purpose of the

wrongfiil imprisonment statute to "actively separate those who were Nvrongfully imprisoned from

those who have merely avoided criminal liability." Walden v. State, 47 Ohio St.3d at 52. In

reading the "no criminal proceeding... can be brought" clause out of subsection (A)(4), the Eighth

District effectively rewrote that subsection of the wrongful imprisonment statute in. a way that

contradicts the overall purpose of the statute.
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The General Assembly presumably enacted R.C. 2743.48(A)(4) to accomplish some

purpose. As stated above, the rules of statutory interpretation require that the statute be read as it

is written. State ex rel. Savarese v. Buckeye Local School Dist. Bd. Of Ed., 74 Ohio St. 3d 543,

545 (1996). Reading R.C. 2743.48(A)(4) as it is vvritten, the trial court properly found that C.K.

failed to satisfy R.C. 2743.48(A)(4) and is ineligible to recover wrongful imprisonment

compensation as a matter of law. In reversing the trial court's decision, the Eighth District's

Opinion failed to honor the plain language of R.C. 2743.48(A)(4) and inlproperly construed the

statute without ever declaring it ambiguous. The Eighth District acknowledged the above

statutes but cast them aside. It is true that, because there is no statute of limitations of murder, an

individual is ineligible for wrongful imprisonment compensation when their criminal case is

dismissed without prejudice. Contrary to the Eighth District's reasoning, this is exactly how the

legislature intended the wrongful imprisonment statute to operate for the past 25 years. Instead

of applying the statute as it was written, the Eighth District impermissibly substituted its

judgment for that of the General Assembly when it declared that the state must show that future

criminal proceedings are "factually supportable." Ap. Op. ¶ 30. Therefore, the Eighth District's

judgment should be reversed.

D. The Eighth District is Already Straining to Distinguish the Instant Case.

Most notably, the Eighth District is itself already straining to distinguish its finding in the

case below with decisions in its own district. In Holloway v. State, 8th Dist. No. 100586, 2014-

Ohio-2971, the Eighth District held that a claimant was not eligible for w-rongful imprisonment

compensation where "the prosecution can bring a criminal prosecution against Holloway for this

act until November 2015." Id. at ¶ 12. The facts in Holloway are strikingly similar to the instant

case. In Holloway, the claimant sought to be declared wrongfully imprisoned after his
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kidnapping and related convictions were reversed on appeal. State v. Holloway, 8th Dist. No.

95703, 2011-Ohio-3586. On remand, Holloway's charges were dismissed without prejudice.

In January 2013, Holloway sought wrongful imprisonment compensation for the time

spent in prison awaiting his successful appeal. The trial court granted the State's motion for

judgment on the pleadings, "[b]ecause the prosecutor may bring a crirninal proceeding for acts

associated with the original kidnapping conviction, Plaintiff cannot, as a matter of law, satisfy

ORC 2743.48(A)(4)." Mere months after releasing the decision below in C.K., the Eighth

District affirmed judgment on the pleadings in Holloway. Utilizing the same logic as it does in

the case herein, the Eighth District reached the exact opposite result. In Holloway, the Court of

Appeals seemed to imply that Holloway should have waited to commence his wrongful

imprisonment case until after the six year statute of limitations had run.

Although Holloway's conviction for kidnapping was reversed by this court in
Ilolloway, the trial court dismissed the charge without prejudice on remand.
Further, R.C. 2901.13(A)(1)(a) provides that the statute of limitations to
commence a felony prosecution is six years after an offense is committed.
Holloway committed the kidnapping offense in November 2009 and, therefore,
not even considering the tolling events of the appeal and other actions, the
prosecution can bring a criminal prosecution against Holloway for this act
until November 2015. Accordingly, Holloway cannot meet the fourth prong of
the statute and, as such, he can prove no set of facts entitling him to relief.

Id. at ¶ 12 (Emphasis added).

The Holloway Court attempted to distinguish its prior opinion in C. K. by suggesting that

"the substance of Holloway's convictions were not reversed." Id. at ¶ 14. In doing so, the

Eighth District, now through the Holloway case, improperly added even more language to the

statute. This additional language not only requires the State to produce evidence showing that

criminal proceedings are "factually supportable," it now calls for an inquiry into the "substance"

of the crime(s). This language does not appear anywhere within the statutory text of R.C.
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2743.48(A)(4). The Holloway Court further distinguished the opinion below by reasoning that,

"unlike C.K., there is a [definite] statute of limitations period for Holloway, which will expire on

a date certain." Id. at ^ 15, fn2. As discussed above, this distinction overlooks the central

reasoning of R.C. 2743.48(A)(4): whether the prosecution is capable of bringing criminal

proceedings against a claimant. As there is no statute of limitations for murder and C.K.'s

criminal case was dismissed without prejudice, the prosecutor can bring criminal proceedings

against C.K. Therefore, C.K. is ineligible for Wrongful imprisonment compensation as a matter

of law. Because the Eighth District's judgment failed to properly apply the plain statutory

language of R.C. 2743.48(A)(4) the decision below was an impermissible re-write of the statute

by the judiciary. Thus, the Court of Appeal's decision should be reversed.

The State of Ohio's Pronosition of Law No. II: A claimant who engaged in
contemporaneous criminal conduct arising out of the offense for which the
claimant was originally charged is unable to satisfy' the R.C. 2743.48(A)(4)
requirement of a civil proceedingfor wrongful imprisonment.

C.K. also cannot satisfy the statute's fourth element because his contemporaneous

criminal activity bars recovery. Gover v. State, 67 Ohio St.3d 93, 95 (1993). In 1986, R.C. §

2743.48 was enacted to authorize wrongfully imprisoned individuals to bring civil actions

against the state for specified monetary damages. The wrongful imprisonmerit statutes were

intended to compensate the innocent for wrongful imprisonment. Jones v. State of 'Ohio, 2011

Ohio 3075, 2011 Ohio App. LEXIS 2616, citing Walden v. State (1989), 47 Ohio St. 3d 47, 49.

The statutes were never intended to compensate "those who have merely avoided criminal

liability." Jones supra at **7, citing to Gover v. State of Ohio, (1993) 67 Ohio St. 3d 93, 95,

quoting Walden v. State, 47 Ohio St. 3d at 52.

On March 17, 1989, amendments to R.C. § 2743.48 were put into effect, pursuant to Am.

H.B. No. 623. The 1989 amendments inter alia, required claimants to prove by a preponderance
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of the evidence that "no criminal proceeding is pending, can be brought, or will be brought by

any prosecuting attorney, city director of law, village solicitor, or other chief legal officer of a

municipal corporation against the individual for any act associated with that conviction." R.C. §

2743.48(A)(4).

Consequently, during the same time-period that claimants were already required to prove

by a preponderance of the evidence that they were actually innocent of the crime of their

conviction, they (post this amendment) were then also required to prove they were not engaging

in any criminal conduct. This Court best explained the reasoning for not compensating

individuals who engaged in criminal activity in State ex rel. Ferguson, v. Court of Claims, et al.,

98 Ohio St. 3d 399; 2003 Ohio 1631, ¶ 32 (2003). In Ferguson, this Court found:

The rationale to conserve governmental resources by generally excluding persons
associated with crime is apparent on the face of the law. Conserving scarce
resources is a legitimate purpose, and excluding persons convicted or otherwise
shown to have committed felonies promotes that purpose.

In Gover v. State, 67 Ohio St.3d 93, 95 (1993) this Court recognized that the

"requirement that `no criminal proceeding * * * can be brought *** against the individual for any

act associated with that conviction' is of critical importance."

County common pleas and appellate courts routinely hold that:

[S]tatutes demand that "claimants seeking cornpensation for wrongful
imprisonment must prove that at the time of the incident for which they were
initially charged, they were not engaging in any criminal conduct arising out of
the incident for which they were initially charged". Citing to Gover v. State
(1993), 67 Ohio St. 93.

Brown v. State, 6th Dist. No. L-05-1050, 2006 Ohio 1393, ¶ 24; 2006 Ohio App. LEXIS 1260. In

Ramirez v. State, 2004 Ohio 480; 2004 Ohio App. LEXIS 418, Justice Lanzinger, then a judge

on Sixth District Court of Appeals, wrote that "the trial court did what was required of it when

determining if the plaintiff met his burden of proof, it reviewed the evidence to see whether the
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plaintiff proved by a preponderance of the evidence that he was innocent of any criminalactivity

during the incident that give rise to his original charges." Id. at *8 (Emphasis supplied) .

In the instant matter, evidence of C.K.'s criminal conduct as it involves the use and

possession of crack cocaine and criminal tools was confirmed when he filed, in response to

receiving Crim. Rule 16 discovery (R., State's Response to Request for Discovery Under Rule

16, attached as Exhibit A to State's Mot. Sum. J.), a motion in limine in his criminal case,

seeking to prohibit the state from introducing "evidence during the trial ... that [C.K.] frequently

used crack cocaine and spent large sums of money on crack cocaine in the week leading up to the

death of Andre Coleman", (R., Motion in Limine filed in State v. C.K, Case No. CR-09-529206,

attached as Exhibit B to State's Mot. Sum. J., and; Kirvel Affidavit, Exhibit C attached thereto,

Tj¶ 6, 7, 14). When C.K.. purchased and possessing crack cocaine and drug paraphernalia, and

evidence established that he intentionally shot Andre Coleman. four more times, emptying his .38

revolver into his back, (despite the fact that Coleman was no longer a threat and lying motionless

on the ground) C.K. eradicated any hope of ever being declared wrongful iunprisoned.

Thus, as evidence demonstrates C.K. engaged in criminal activity as prohibited under

Gover, and he is barred from being declared wrongfully imprisoned.

C.K.'s argument that he can circumvent his criminal conduct by implying the statute's

fourth requirement can be satisfied as long as the criminal conduct a claimant is engaging in is

not related to the crime of conviction is sorely misplaced. Not only is C.K. unable to cite to any

supporting law, but his argument has no merit, especially at a time wheri this Court is

consistently holding that "not every person who is released from prison because of a successful

appeal is entitled to compensation." Doss v. State, 135 Ohio St.3d 211, 2012-Ohio-5768, ¶ 22.

Rather, it is only those individuals who prove all of the factors in R.C. 2743.48(A) by a
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preponderance of the evidence, who can rightfully be declared wrongfully imprisoned. Id. The

mere fact that a reviewing court reverses a criminal conviction does not alleviate a subsequent

civil trial court from its duty in determining whether or not a claimant has satisfied all five

requirements of R.C. § 2743.48(A), including whether or not he or she was engaging in any

criminal conduct at the time of the incident. Id. citing to Rodriguez v. Petro, 8th Dist. No. 87548,

2006-Ohio-5572, ¶ 11 citing to Ratcliffv. State, 94 Ohio App.3d 179, 640 N.E. 560 (1994).

In Doss, this Court referenced Walden v. State, 47 Ohio St. 3d 47, 547 N.E.2d 962 (1989)

in asserting there are qualitative differences between criminal and civil actions which "militate

against giving criminal judgments preclusive effect in civil or quasi-civil litigation." Id. at 52.

Health Adm 'Ns of Ain., Inc. v. Am. Med Sec., Inc., 2001 Ohio App. LEXIS 1469 (Ohio Ct. App.,

Delaware County Mar. 29, 2001).

The mere fact that the Eighth District reversed C.K.'s murder conviction under its

interpretation of Ohio's new Castle Doctrine does not automatically mean C.K. can circumvent

the statutory mandate of proving all elements of Ohio's wrongful imprisonment statute. In

Dunbar v. State, 136 Ohio St.3d 181, 2013-Ohio-2163, this Court determined that "a claimant in

a civil case for wrongful imprisonment must satisfy all five factors by a preponderance of the

evidence before he or she can be declared a`wrongfully imprisoned individual."' Id. at ¶11

citing Doss, 135 Ohio St.3d 211, 2012- Ohio-5678, 905 N.E.2d 1229, at paragraph one of

syllabus. The State maintains the statutory authority to re-indict and offer evidence in a retrial to

rebut the Castle Doctrine's presumption of self-defense by showing that neither C.K. nor

McNaughten were in any imminent danger after C.K. fired his two initial rounds into Andre

Coleman. See, e.g., State v. Darby, 10th Dist. No. 10AP-416, 2011-Ohio-3816.
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In Darby, the Tenth District held that self-defense was not available to the convict, who

shot the victim in the stomach, leg, and back. Id. at ¶ 42. The Tenth District noted that, even if

the victim initially posed a threat to the appellant, "at a minimum, any threat of imminent danger

had dissipated after appellant's initial shots hit Ms. Mailkins in the leg and stomach." Instead,

the appellant "continued to shoot Ms. Mankins as she attempted to run away." Id. The court held

that the force used there was disproportionate under the circumstances. Id. In fact, a purported

claim of self-defense necessarily fails when the accused continues "shooting in the back of a

victim moving away from the [accused]." State v. Butler (July 11, 1985), 10th Dist. No. 84AP-

60. Because R.C. 2743.48(A)(4) bars wrongful imprisonment compensation to those committing

other offenses, such as engaging in drug possession or felonious assault, the Eighth District erred

by sidestepping this issue. The appellate court's judgment should accordingly be reversed.

CONCLUSION

The Eighth District has had repeated difficulties in applying the plain language of Ohio's

wrongful imprisonment statute which this Court has recently corrected. See Doss,3 Dunbar,4

Mansaray.5 In less than two years, this Court has rejected three different individuals certified as

"wrongfully imprisoned" by reversing the Eighth District Court of Appeals. This case is no

different. Ohio's present statutory wrongful imprisonment system "is a waiver of the state's

common-law sovereign immunity and has no parallel in the ancient dual system of law and

equity." Walden, supra. at 53. In waiving that sovereign immunity, the legislature never

intended to compensate defendants fortunate enough to have their convictions vacated on appeal,

but having not yet proved their innocence. R.C. 1.47(C) presumes that the legislature desired "a

3 Doss v. State, 135 Ohio St.3d 211, 2012-Ohio-5678 (Dec. 6, 2012).
4 Dunbar v. State, 136 Ohio St.3d 181, 2013-Ohio-2163 (May 30, 2013).
5 Mansaray v. State, 138 Ohio St.3d 277, 2014-Ohio-750 (Mar. 5, 2014).
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just and reasonable result." The General Assembly never intended to compensate murder

suspects, who admit they killed another human being and were convicted by a jury of their peers.

Murder has no statute of limitations. Where the prosecutor maintains a claimant is still a

homicide suspect and that a future indictment may happen, wrongful imprisonment

compensation is barred. For these reasons, this Court should reverse.
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TIM McCORMACK, J,:

{¶1} Plaintiff-appellant C.K. appeals from a decision of the Cuyahoga County

Court of Common Pleas granting summary judgment in favor : of the state as to his

complaint for wrongful imprisonment brought pursuant to R.C. 2743.48.

11[2} C.K.'s murder conviction was overturned on appeal for being against the

manifest weight of the evidence. This court determined that the evidence showed he acted

in self defense, permitted by Ohio's Castle Doctrine. The wrongful imprisonment statute

requires claimants to prove that no criminal proceeding "can be brought, or will be

brought" by the prosecutor against them for any act associated with their conviction. In

this case, the state does not claim it intends to, or there is any new evidence, to retry C.K.

for murder. The trial court, however, held that, as a matter of law, C.K. is unable to

prove no criminal proceeding "can be brought, or will be brought" against him because the

offense of murder does not have a statute of limitations. After a thorough and careful

review of the case law and the record before us, we conclude that the unique circumstances

in this case have created a genuine issue of material fact regarding whether C.K. is eligible

for a.declaration, of wrongful - im.prisonment. The trial court prematurely concluded : this ..

matter in granting summary judgment in favor of the state.
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Substantive Facts and Procedural Histc+ry

{131 C.K., a laid off engineer and part-time community college professor, as well

as_ a U.S. Air Force veteran, was indicted for murdering Andre Coleman in C.K.'s own

home. His first trial, in March 2010, ended in a mistrial because of an inappropriate

question by the prosecutor at trial. A. second jury trial was held in August 2010, and the

jury found him guilty. On appeal, a unanimous panel of this court reversed the conviction,

holding that the Castle Doctrine applied in this case and C.K.'s murder conviction was

against the manifest weight of the evidence. In the following, we summarize the evidence

adduced at the second trial as described by the prior panel, in State v. [C.K.], 195 Ohio

App.3d 343, 2011-Ohio-4814, 959 N.E.2d 1097 (8th Dist.), appeal not accepted, State v.

[C.K.J, 131 Ohio St.3d 1439, 2012-C}hio-331, 960 N.E.2d 988.

11[4) C.K. was laid off from his job with Sprint in 2008. In June 2009, he rented

the upstairs of his house to a tenant, who was a friend of Valerie McNaughton

("McNaughton"). After the tenant left, McNaughton began renting the upstairs unit.

She then asked C.K. to allow her boyfriend Andre Coleman ("Coleman") to move into the

house:. C.K. consented.-- • McNaughton had a tumultuous relationship with Coleman, artd

the relationship was fraught with physical abuse. Coleman and IVIcNaughton argued, and

fought constantly, and Coleman would beat McNaughton violently when he was coming

down from a crack cocaine high. By the end of August 2009, the fighting between

Coleman and McNaughton became so frequent and disruptive that C.K. ordered Coleman

to leave his house. C.K. escorted Coleman off of his property and told him not to return.
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Coleman was uncooperative, and a loud argument ensued. Coleman eventually left after

neighbors summoned the police.

1¶5} After Coleman left, McNaughton wamed C.K. about Coleman's violent past.

She showed C.K. information on Cuyahoga County's website, which indicated Coleman

had been convicted in 1990 for involuntary manslaughter. He had also been convicted

with carrying a concealed weapon and numerous drug-related offenses.

{¶6) McNaughton testified that around 4 a.m., on September 20, 2009, she and

Coleman were with two others smoking crack cocaine in a motel room. After consuming

all the crack cocaine they had purchased, they bought more, returned to the motel, and

imbibed more. Once the crack cocaine ran out, Coleman encouraged McNaughton to

make sexual advances towards one of the other two individuals in an effort to influence that

person to buy more drugs. McNaughton refused, and Coleman becatne angry. As a ruse

to leave the motel, McNaughton told Coleman that she knew someone who had agreed to

advance her drugs that she needed to meet. The foursome drove to a parking lot near

C.K.'s home. McNaughton exited the vehicle while the others remained inside; she then

surreptitiously slipped away and made her.way back home:. . Once home, McNaughtontold

C.K. that she just left Coleman a few streets away and that Coleman was very upset and

would be looking for her.

{117} A short time later, McNaughton observed Coleman exiting the vehicle.

McNaughton began yelling hysterically that Coleman had arrived and that they should lock

the doors. At that point, Coleman began banging on the locked back door. He then
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kicked out the bottom panel of the door and entered the house. C.K. told Coleman he was

not allowed on the property, but Coleman pushed passed him and came towards

McNaughton in the living room. McNaughton yelled that the police had been called,

which prompted Coleman to leave. McNaughton then hid in the garage.

}¶$} While McNaughton hid in the garage and C.K. was repairing the door,

Coleman returned. C.K. demanded that he leave, but Coleman brushed passed him, -asked

if C.K. wanted to "shoot it out," and proceeded to search for McNaughton. As C.K.

testified, Coleman held one hand behind his back signaling that he had a gun. Coleman

left after he could not find MeNaughton in the house.

}¶9} Coleman returned a third time while C.K. was still repairing the broken door.

Again, C.K. demanded that Coleman leave, at which time McNaughton came back to the

house, thinking it was safe to return after hiding in the garage for ten minutes. Coleman

immediately started yelling at McNaughton to give him money, followed her into the living

room, grabbed her by the hair, threw her to the ground, and began beating her, According

to McNaughton's testimony, while Coleman was beating her, C.K. fired two shots, hitting

Colemari; _who spun a.round and fell to tho ground: C.K. shot Coleman several more times.

{¶10} C.K. testified that when McNaughton yelled for help, he demanded that

Coleman stop the assault. When Coleman reached behind his back for his gun, C.K.

pulled his revolver and shot Coleman. C.K. testified that after he shot Coleman, Coleman

spun around, fell to the ground, and began to twitch, which prompted C.K. to fire several

more times. C.K. described his thoughts at the moment of the shooting: "I thought I was
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dead. I thought, I was panicking, I thought it just about, I thought he was going to shoot me.

My gun was brand new, I never tried it. I didn't even know if it would work. I was

afraid it would fail me and he was going to shoot me. I was pretty much panicking at the

time,"

[C.K:], 195 Ohio App.3d 343, 2011-Ohio-4814, 959 N.E.2d 1097, at ¶ 4 -17.

{1[111 C,K, added, "After I fired and he fell, I walked over to see if he was moving

or if I hit him. I tried to see if he was moving or if I hit him. I tried to see if I had

actually hit him or if I missed or what **'k." Id. at ¶ 28. Describing what was going

through his mind when he looked over Coleman as he lay on the ground, C,K..testified

"Well I am looking over close. I did have my gun there pointing, holding it right next to

him just to make sure, in case I just grazed him or he's about to jump back up at me. I

saw movement and I panicked and pulled the trigger again, and I don't know if the gun

actually went off or if I had shot all the rounds already or if I did fire again." Id.

{1121 The jury found C.K. guilty of murder and a firearm specification. In

September 2010, he was sentenced'to 15 years to life for his murder conviction and three

years for.the,firearm specif cation.

(¶13} A year later, on September, 22, 2011, this court reversed C.K..'s conviction

based on the conviction being against the manifest weight of the evidence. This court

explained that under the recently-strengthened R.C. 2901.09(B),1 which codifies Ohio's

`R.C. 2901.09 ("When there is no duty to retreat before using force in self=defense, defense of
another, or defense of residence") states: "(13) For purposes of any section of the Revised Code that sets
forth a criminal offense, a person who lawfully is in that person's residence has no duty to retreat before
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"Castle Doctrine," there is no longer a duty to retreat inside one's home, and the statute

creates a rebuttable presumption and the state had the burden to prove C.K. was not acting

in self-defense. Id. at ¶ 24. Reviewing the evidence, this court found that C.K.

"established all three elements of the affirmative defense of self-defense and the Castle

Doctrine fully applies to the facts of the instant case." Id at130. We also found that

"the jury- appeared confused about the jury instruction as evidenced by questions regarding

the definition of `unlawful entry' and `Castle Doctrine.' Further, the jurors queried

whether the Castle Doctrine applied to both self-defense of the owner of the home and

anyone in the home." Id. We therefore concluded that the jury lost its way and C.K.'s

convictions - were against the manifest weight of the evidence. We reluctantly remanded

the case for a new trial because we were "restrained by the standard of review under the

manifest weight of the evidence and cannot discharge C.K." Id. at ¶ 31.

{¶14} The state appealed this court's judgment to the Supreme Court of Ohio, which

denied review on February 1, 2012, in G:K., 131 Ohio St.3d 1439, 2012-Ohio-331, 960

NX.2d 988. Four weeks later, on February 28, 2012, the prosecutor dismissed the

criminal inatter `.`yvithout prejudice." In the meantime, C.K. also filed an application to

seal all official records. The trial judge, who had presided over the jury trial, granted his

application for expungement. The state appealed the expungement decision to this court,

arguing that because the murder offense has no statute of limitations, the expungement

using force in self-defense, defense of another, or defense of that person's residence, ***,"
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should be denied. This court found the argument lacking in merit and affirmed the

expungement order in State v. CK, 8th Dist. Cuyahoga No. 99886, 2013-Ohio-5135.

I¶15) On June 1, 2012, C.K. commenced this wrongful imprisonment action

pursuant to R.C. 2743.48, seeking a declaratory judgment that he was wrongfully

imprisoned. Both parties filed cross motions for surnrnary judgment. The state

submitted an affidavit by an assistant prosecutor, who stated that the case "remains open *

* * to re-filing 1re-indicting, given the lack of statutory limitations [for murderl under R.C.

2901.13(A)(2)."

{¶16) The trial court granted surnmary judgment in favor of the state, based solely

on the fact that the murder offense does not have a statute of limitations. The trial court

found that the "mere possibility" of being reindicted precludes C.K. from being found to

have been wrongfully imprisoned pursuant to R.C. 2743.48(A).

Summary Judgment

{1%17} An appellate court reviews summary judgment de novo. Grafton v. Ohio

Edison Co., 77 Ohio St.3d 102, 105, 671 N.E.2d 241 (1996). Accordingly, we afford no

deferenee, to the. trial - court's decision and must independently review the record to

determine if summary judgment was appropriate. Brown v, Scioto Cty. Bd. Commrs., 87

Ohio App.3d 704, 711, 622 N.E.2d 1153 (4th Dist.1993). Summary judgment is

appropriate where it appears that: (1) there is no genuine issue as to any material fact; (2)

the moving party is.entitled to judgment as a matter of law; and (3) reasonable minds can

come to but one conclusion, and that conclusion is adverse to the party against whorn the
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motion for summary judgment is made, who is entitled to have the evidence construed most

strongly in his favor. Harless v. Willis Day Warehousing Co., Inc., 54 Ohio St.2d 64, 66,

375 N.E.2d 46 (1978); Civ.R. 56(C).

{¶18} "Since summary judgment denies the party his or her `day in court' it is not

to be viewed lightly as docket coiitrol or as a`little trial.' The jurisprudence of summary

judgment standards has placed burdens on both the moving and the nonmoving party."

Welch v, Ziccarelli, 11th Dist. Lake No. 2006-L-229, 2007-Ohio-4374, ¶ 40. The moving

party seeking stunmary judgment "bears the initial burden of informing the trial court of the

basis for the motion, and identifying those portions of the record which demonstrate the

absence of a genuine issue of material fact on the essential element(s) of the nonmoving

party's claims." Dresher v. Burt, 75 Ohio St.3d 280, 293, 662 N.E.2d 264 (1996). A

moving party does not discharge this initial burden under Civ.R. 56 by simply making a

conclusory assertion that the nonmoving party has no evidence to prove its case. Id.

Rather, the moving party must affirmatively demonstrate by affidavit or other evidence

allowed by Civ.R. 56(C) that the nonmoving party has no evidence to support its claims.

Id.

{1119} In the first assignment of error, G.K. contends the trial court erred in granting

the state's motion for summary judgment. In its second assignment of error, he contends

the trial court erred in denying his motion for summary judgment. As the assignments of

error are related, we address them together.

Wrongful Imprisonment Statute
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(¶20) In 1986, R.C. 2743.48 was enacted by Sub.H.B, 609 to allow wrongfully

imprisoned individuals to bring civil actions against the state for monetary damages. "The

statute was designed to replace the former practice of compensating those wrongfully

imprisoned by ad hoc moral-claims legislation." Doss v. State, 135 Ohio St.3d 211,

2012-Ohio-5678, 985 N.E.2d 1229, T 10. The statute envisions a two-step process to

compensate those who have been wrongfully iznprisoned. The first step is an action in the

comrnon pleas court seeking a preliminary factual determination of wrongful

imprisonment; the second step is an action in the Court of Claims to recover money

damages. Id.

1121} The wrongful imprisonment statute, R.C. 2743.48, states the following:

(A) As used in this section and section 2743.49 of the Revised Code, a
"wrongfully imprisoned individual" means an individual who satisfies each
of the following:

(1) The individual was charged with a violation of a section of the
Revised Code by an indictment or information, and the violation charged was
an aggravated felony or felony.

(2) The individual was found guilty of, but did not plead guilty to, the
particular charge or a lesser-included offense by the court or jury involved,
and the offense of which the individual was found guilty was an aggravated
felony or felony.

(3) The individual was sentenced to an indefinite or definite term of
imprisonment in a state correctional institution for the offense of which the
individual was found guilty.

(4) The individual's conviction was vacated, dismissed, or reversed on
appeal, the prosecuting attorney in the case cannot or will not seek any further
appeal of right or upon leave of court, and no criminal proceeding is pending,
can be braught, or will be brought by any prosecuting attorney, city director
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of law, village solicitor, or other chief legal officer of a municipal corporation
against the individual for any act associated with that conviction.

(5) Subsequent to sentencing and during or subsequent to
imprisonment, an error in procedure resulted in the individual's release, or it
was determined by the court of common pleas in the county where the
underlying criminal action was initiated that the charged offense, including
all lesser-included offenses, either was not committed by the individual or
was not committed by any person.

(Emphasis added.)

{1[22} The statute enumerates five factors and a claimant must satisfy all five factors

by a preponderance of the evidence before he or she can be declared a wrongfully

imprisoned individual. Dunbar v. State, 136 Ohio St.3d 181, 2013-Ohio-2163, 992

N.E.2d 1111, citing Doss at paragraph one of the syllabus.

}¶23} Turning to the instant case, it is undisputed that C.K. meets the first three

prongs of the statute. C.K. claims he also meets the fourth prong (R.C. 2743.48(A)(4))

and fifth prong (R.C. 2743.48(A)(5)) and therefore is entitled to summary judgment. The

trial court granted summary judgment in favor of the state, finding that, because the offense

of murder does not have a statute of limitations, C.K. could not satisfy the fourth prong as a

matter of law, and the fourth prong disposed of this case. Thus, this appeal only concerns

whether the trial court properly granted summary judgment based on its ruling that C.K.

could not satisfy the fourth prong as a matter of law.

The Fourth Prong: Whether No Criminal Proceeding "Can Be Brought, or Will be
Brouaht"

{124} The fourth prong set forth in R.C. 2743.48(A)(4) requires the claimant to

prove that "* * * no criminal proceeding is pending, can be brought, or will be brought by
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any prosecuting attorney * * * against the individual for any act associated with that

conviction." Here, it is undisputed that "no criminal proceeding is pending" against C.K.;

therefore, this appeal turns on whether no criminal proceeding for any act associated with

his murder conviction "can be,brought, or will be brought" against him,

{125} The trial court, in granting the state summary judgment, reasoned that because

there is no statute of limitations for murder, it is within the state's right to retry C.K. at any

time. The trial court stated that the "mere possibility" of being reindicted due to a lack of

statute of limitations thus precluded C.K. from being able to satisfy the fourth prong,

rendering him ineligible from recovery under the wrongful imprisonment statute, as a matter

of law. As we explain in the following, the trial court's interpretation of the statute is too

narrow.

{¶261 The statute makes no mention of the statute of limitations. Rather, the statute

employs common words "can" and "will," which suggests a broader inquiry, for which the

statute of limitations is but one factor.

{T27} Furthermore, we do not read the word "can" as denoting "mere possibility," as

the trial court seemed'to believe. Theoretically, the prosecutor can always bring a charge;`

whether in good faith or not, even where the criminal charge may be outside of the statutory

time, in violation of a defendant's speedy trial right, or barred by double jeopardy.

Therefore, interpreting the word "can" in its literal sense renders the phrase at issue virtually

meaningless.
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{¶28} Rather, we agree with the Tenth District's interpretation of the phrase in a

recent wrongful imprisonm.ent case, where the court stated "[t]he use of the phrase `no

criminal proceedings *** can *** or will be brought' was clearly intended by the

General Assembly to bar recovery to a claimant against whom criminal proceedings are

still factually supportable and legally permissible following reversal." (Emphasis added.)

LeFever v. State, 10th Dist. Eranklin No. 12AP-1034, 2013-Ohio-4606,^ 26.

{129} Hypothetically, if C.K. were to have been retried upon remand after this court

reversed his conviction as against the manifest weight of the evidence and subsequently

acquitted by the jury, C.K. would have been able to show that the prosecutor "cannot, or

will not" bring another criminal proceeding, because another criminal proceeding for any

act associated with his prior murder conviction would have been legally impermissible due

to the protection of double jeopardy. Under this scenario, C.K. would be able to satisfy

the fourth prong, despite that his offense lacks a statute of limitations.

{¶30) C.K., however, cannot show another criminal proceeding is legally

inapermissible, because, upon remand, the state elected not to retry him but instead

dismissed his case "without prejudice." We agree with the Tenth District, however, :that.

the "cannot/will not" inquiry contemplates not just whether another criminal proceeding

associated with the prior conviction is legally permissible, but also whether such a criminal

proceeding isfactually supportable.

{1%31} In LeFever, the defendant was accused of poisoning her husband with

amitriptyline and nortriptyline and convicted of aggravated murder. Her conviction was
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later reversed because the state's toxicologist had lied about his qualifications. The

prosecutor dismissed her indictment without prejudice. The defendant then sought a

wrongful imprisonment declaration. The trial court gratited summary judgment in favor of

the state based on the fourth prong of R.C. 2743.48, just as in this case. The Tenth

District affirmed, after determining that the state presented evidence "establishing that the

prosecutor. had not abandoned his effort to prosecute appellant for the death of her husband

and that such a prosecution was both factually sustainable and legally permissible following

reversal." Id, at ¶ 16.

€¶321 The Tenth District pointed to evidence that included the prosecutor's press

release issued after dismissing the case without prejudice. The press release detailed the

prosecutor's intent to reindict the defendant when future scientific advancements would

allow for the testing of the biological samples to detect the timing, mode andlor manner of

administration of the poisons, which the prosecutor explained could not be done with the

current state of scientific know-how. The prosecutor also testified in his deposition

testimony that "he still believed that he had at least `a fair chance of getting [the defendant]

convicted of at least aggravated attempted murder. "' Id. at ¶ 18, According to .the ,..

prosecutor, the defendant's children had indicated they were willing to give testiinony, ,

implicating their mother regarding her attempt to poison their father with a fumigant. In

addition, one other witness had come forward since the reversal of appellant's conviction to

offer testimony that would corroborate the children's account. The prosecutor also

testified that his assessment of the chances of a conviction for atteinpted aggravated murder
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was based upon the evidence he received since the defendant's conviction were reversed,

the testimonial evidence presented in the first trial, and the remaining physical evidence

uncovered in the search of the defendant's home.

{¶33} Based on the evidence presented by the state on the wrongful imprisonment

case, the Tenth District concluded summary judgmerit in the state's favor was warranted

because the evidence conclusively demonstrated that another criminal proceeding - for

attempted aggravated murder - is not only legally permissible but also factually

supportable; as such, the defendant failed to prove the fourth prong and was precluded from

recovery under the wrongful imprisonment statute. Id. atN 27.

[¶341 LeFever provides an interesting contrast to the instant case. Here, C.K.

pointed to the lack of new evidence for a new trial and the inactive status of the

investigation to support his claim that he has satisfied the fourth prong. The state claimed

the murder case is still under investigation and remains open. However, to support its

claim, the state only submitted an affidavit by an assistant prosecutor, who stated merely

that the case "remains open * ** given the lack of statutory limitations" for a murder

offense. (Emphasis added.) Thus, in contrast to LeFever, the only reason provided by the

prosecutor for C.K.'s case being "open" is a lack of a statute of limitations for murder:

There was no evidence presented by the state as to whether the prosecutor has discovered

new evidence or interviewed new witnesses relating to C.K.'s claim of self-defense; neither

was there sworn testimony from the prosecutor that there is an ongoing investigation.

Therefore, even if retrying C.K, for murder is legally permissible due to a lack of a time
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limitation for murder, the state certainly has not presented aziy evidence to show that

bringing another criminal proceeding for murder against C.K. is factually supportable.

{1135} Therefore, the trial court's granting of summary judgment for the state based

solely on the fourth prong is erroneous. Under the unique circumstances of this case,

there is a factual question as to whether C.K. satisfies the fourth prong. Additional

evidentiary inquiry is necessary .to determine whether another criminal proceeding in

connection with his prior murder conviction "can be brought, or will be brought" against

C.K., in other words, whether reindicting or retrying him is both legally permissible and

factually supportable.

{1136} In its attempt to prove C.K. could not satisfy - the fourth prong, the state

advances another theory. It asks us to interpret R.C. 2743.48(A)(4) as requiring C.K. to

prove that he was not engaging in "any criminal conduct" at the time of the shooting

incident, whether relating to the murder charge or not. In its motion for summary

judgment, the state alleged C.K. was engaged in criminal conduct, to wit, abusing drugs,

"in the week leading up to" the incident. For proof, the state submitted` an affidavit of a

detective who stated that d.nring a search of C.K.'s home the day after the shooting, the

police found drug paraphernalia (a pipe) inside a bank envelope and four bank receipts

dated several weeks before the incident showing withdrawals over $10,000.2 The state

also submitted pictures of the various items referenced in the affidavit.

'In the criminal trial, C.K. filed a motion in limine to exclude the evidence and the trial court
granted the motion.
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{T37} The state argues that its interpretation of R.C. 2743.48(A)(4) is consistent

with the the Supreme Court of Ohio's analysis in Gover v. State, 67 Ohio St.3d 93, 95, 616

N.E.2d 207 (1993). Our reading of Gover shows otherwise.'

{¶38} In Gover, the defendant entered a restaurant and stole money from its safe.

He was convicted of safecracking. The appellate court, however, reversed the conviction

due to insufficient evidence, because it found the safe was not a safe as defined in the

safecracking statute. The defendant then sought a wrongful imprisonment declaration.

{1[39} Interpreting R.C. 2743.48(A)(4), the Supreme Court of Ohio stated that

claimants for wrongful imprisonment "must prove that at the time of the incident for which

they were initially charged, they were not engaging in any other criminal conduct arising

out of the inCrdent for which they were initially charged." (Emphasis added.) Id. at 95.

{¶40} Applying R.C. 2743.48(A), the court in Gover concluded that the claimant

failed to prove he satisfied the fourth prong, because, while not committing safecracking,

he was nevertheless committing burglarys while the prosecutor incorrectly chose to indict

the defendant for safecracking, he might also have been charged with burglary for his

conduct in the incident. The court emphasized that the statutory language is "intended -t6

filter out those claimants who have had their convictions reversed, but were committing a

different offense at the time that they were engaging in the activity for which they were

initially charged." Id. at 95. Thus, the defendant in Gover could not satisfy the fourth

prong, because he could not prove that no criminal proceeding "can be brought" for his act

associated with his safecracking conviction.

Appx. 021



[1(41} In contrast to Gover, the state's claim in this case that C.K. could not satisfy

the fourth prong because of his criminal conduct, namely, drug abuse, "in the week

leading" to the shooting incident, appears to be disingenuous. We fail to see how C.K,'s

alleged illegal drug use, even if it were true, could be construed as "criminal conduct

arising out ofl" the shooting incident, or "associated with" his murder conviction. The

state essentially asks us to interpret the statute as requiring a wrongful imprisonment

claimant to prove that he or she. did not engage in any criminal conduct, whether or not

contemporaneous with the incident for which the individual was initially charged. There

is no case law authority that would support such an interpretation of the statute. The

state's allegation that C.K. engaged in illegal drug activity would appear to be, at best, a red

herring and, at worse, an attempt to create a bias against C.K. in this wrongful

imprisonment action.

{1142} We emphasize again that this appeal only concerns the fourth prong of the

statute. After a careful review of the case law and the record before us, and applying the

summary judgment standard, we conclude the circumstances of this case have created a

genuine issue of material fact regarding the fourth prong, i.e., whether, more likely than.

not, another criminal procedure "can or will be" brought against C.K. for the shooting

incident. The trial court properly denied C.K.'s motion for summary judgment, but it

improperly granted summary judgment in favor of the state based solely on its conclusion

that C.K. is precluded from seeking recovery because he could not satisfy the fourth prong

of the wrongful imprisonment statute due to a lack of a statute of limitations for murder.
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{V431 We are fully aware that "[n]ot every person who is released from prison

because of a successful appeal is entitled to compensation." Doss, 136 Ohio St.3d 181,

24113-Ohio-2163, 992 N.E.2d 11 l 1, at ¶ 21. However, under the unique circumstances of

this case, the trial court's narrow interpretation of the statute prematurely concluded this

wrongful imprisonment matter. Finally, we note that C.K. still must prove all five prongs

of the wrongful. imprisonment statute, by a preponderance of evidence. If C.K. is able to

demonstrate the fourth prong upon further proceedings, he still must prove the fifth prong.

Because the trial court has not addressed the fifth prong, we do not reach that issue in this

appeal.3

' Regarding the fifth prong, in Doss, supra, the Supreme Court of Ohio explained that "when
a person claiming compensation for wrongful imprisonment has obtained a judgment of acquittal, that
judgment is not to be given preclusive effect, because an acquittal is a determination that the state has
not met its burden of proof. It is not necessarily a finding that the accused is innocent. For this
reason, a claimant advancing a wrongful-imprisonment claim `must affirmatively prove her innocence
by a preponderance of the evidence."' (Citation omitted.) Doss at Sf 14. The court added that in
enacting the statute, the General Assembly intended that the court of common pleas "actively separate
those who were wrongfully imprisoned from those who have merely avoided criminal liability."
(Citation omitted.) -1d When a defendant seeks a declaration that he is a wrongfully imprisoned.
individual and seeks to satisfy R.C. 2743.48(A)(5) by proving that an ezTor in procedure resulted in
his release, the error in procedure must have occurred subsequent to sentencing and during or
subsequent to imprisonment. The latest wrongful imprisonment case from the Supreme Court of
Ohio, Mansaray Y. State, Slip Opinion No. 2014-Ohio-750, also concerned the fifth prong. The
court held that when a claimant seeks to satisfy R.C. 2743.4$(A)(5) by proving that an error in
procedure resulted in his release, the error in procedure must have occurred subsequent to sentencing
and during or subsequent to imprisonment, Id at syllabus.
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}¶44} For the foregoing reasons, the first assignment of error is sustained and the

second assignment of error is overruled. This cause is reversed and rematxded to the lower

court for fuither proceedings consistent with this opinion.

It is ordered that appellant recover of said appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the common

pleas court to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the

Rules of Appellate Procedure.

TIM McCDR.MACK, JUDGE

KATHIIEEN ANN KEOUGH, P.J., and
MARY EILEEN KILBANE, J., CONCUR
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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO

C=K®
PLAITNTIFF

vs.

THE STATE OF OHIO
DEFENDANT

Judge Maureen Clancy:

)
)
)
)
)
)
)

CASE NO. CV-12-784160

JUDGE MAUREEN CLANCY

J4URNAAL ENTRY

This cause came on for consideration upon the cross motions of Plaintiff, (MKglbgft

("^"), and Defendant, the State of Ohio ("the State°'), for summary judgment. After

careful review of the motions, briefs in opposition, replies, the record and the transcript of the

oral hearing held on 6/6/2013, the Court, having considered the evidence presented and having

construed the evidence most strongly in favor of each of the non-moving parties, determines that

reasonable minds can come to but one conclusion. The Court finds that there are no genuine

issues of material fact, and that Defendant is entitled to judgment as a matter of law.

Background

On September 20, 2009, I^®admittedly shot and killed Andre Coleman, the

boyfriend of Valerie McNaughton, who was ^ffs tenant at the time. ^arguetl that

he shot Coleman, a home intruder, in self-defense, however, the State argued that K^ shot

Coleman without justification. After his first trial resulted in a mistrial, ^was convicted

in August 2010 of the murder of Andre Coleman, and sentenced to 15 years in prison. IG^

appealed his conviction. In State v. .k^,195 Ohio App. 3d 343, 201 l-Ohio-4814, 959

N.E.2d 1097, the court of appeals reversed his-conviction. K.^ subsequently filed an action

1
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for declaratory judgment, pursuant to R.C. 2743.48, in which he sought compensation frorn the

State, arguing that he had been wrongfully imprisoned.

Law and Analysis

The General Assembly has developed a two-step process to compensate those who have

been wrongfully imprisoned. The first step is an action in the common pleas court seeking a

preliminary factual detenmination of wrongful imprisonment; the second step is an action in the

Court of Claims to recover inoney dantages. (iriffith v. Clevelarca', 128 Ohio St.3d 35, 2010-

t?hio-4905, 941 N.E.2d 1157, paragraph two of the syllabus.

The wrongful-imprisonment statute, R.C. 2743.48, was added to the Revised Code in

1986 by Sub.H.B. No, 609 "to authorize civil actions against the state, for specified monetary

amounts, in the Court of Claims by certain wrongfully imprisoned individuals." 141 Ohio Laws,

Part 111, 5351. The statute was designed to replace the former practice of compensating those

wrongfully imprisoned by ad hoc moral-claims legislation. Walden v. State, 47 Ohio St.3d 47,

49, 547 N.E.2d 962 (1989), Under the statutory scheme, a claimant must be determined to be a

"wrongfully imprisoned individual" by the court of common pleas before being permitted to file

for compensation against the state of Ohio in the Court of Clairns. R.C. 2305.02 and

2743.48(B)(2); Griffith v. Cleveland, paragraph two of the syllabus.

R.C. 274348 provides: .. • .

(A) As used in this section and section 2743.49 of the Revised Code, a "wrongfully
iinprisoned individual" means an individual who satisfies each of the following:

(1) The individual was charged with a violation of a section of the Revised Code by an
indictment or information, and the violation charged was an aggravated felony or felony.

(2) The individual was found guilty of, but did not plead guilty to, the particular charge or
a lesser included offense by the court or jury involved, and the offense ofvvhieh the
individual was found guilty was an aggravated felony or felony.
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(3) The individual was sentenced to an indefinite or definite term of imprisonment in a
state correctional institution for the offense of which the individual was found guilty.

(4) The individual's conviction was vacated, dismissed, or reversed on appeal, the
prosecuting attorney in the case cannot or will not seek any further appeal of right or
upon leave of court, and no criminal proceeding is pending, can be brought, or will be
brought by any prosecuting attorney, city director of law, village solicitor, or other ehief
legal officer of a municipal corporation against the individual for any act associated with
that conviction.

(5) Subsequent to sentencing and during or subsequent to imprisonment, an error in
procedure resulted in the individual's release, or it was determined by the court of
common pleas in the county where the underlying criminal action was initiated that the
charged offense, including all lesser-included offenses, either was not committed by the
individual or was not committed by any person.

Thus, a plaintiff in a civil case for wrongful imprisonment must first prove that he or she

is a "wrongfully imprisoned individual." In this case, proof of the factors in R.C. 2743.48(A)(1)

through (3) is undisputed, IS^was convicted of a felony, to which he did not plead guilty,

and he was sentenced to a prison term. Whereas K® claims to have met his burden for

factors (4) and (5), the State disagrees.

Pursuant to Civ.R. 56, summary judgment is appropriate when (1) there is no genuine

issue of material fact, (2) the moving party is entitled to judgment as a matter of law, and (3)

reasonable minds can come to but one conclusion and that conclusion is adverse to the

nonmoving party, said party being entitled to have the evidence construed most strongly in his

favor. Hortori v, ,Harwick Chem. Corp, 73 Ohio St.3d 679, 1995-tJhio-286, 6S3 N.E.2d 1196,-.

paragraph three of the syllabus (1995). The party moving for summary judgment bears the

burden of showing that there is no genuine issue of material fact and that it is entitled to

judgment as a matter of }aw. Dresher v. Burt, 75 Ohio St.3d 280, 292-293, 1996-Ohio- 107, 662

N.E.2d 264, 273-274 (1996).
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The State opposes ^'s motion on two primary bases: first, that 's

conviction was reversed on the basis of manifest weight and therefore, the State could bring

future criminal proceedings, and secondly, that K^has failed to prove his actual

innocence. The Court finds R.C. 2743.48(A)(4) to be dispositive in the instant case.

The fourth factor of R.C. 2743.48(A) may only be fulfilled if

the individual's conviction was vacated, dismissed, or reversed on appeal, the prosecuting
attorney :in the case cannot or will not seek any further appeal of right or upon leave of
court, and no criminal proceeding is pending, can be brought, or will be brought by any
prosecuting attorney, city director of law, village solicitor, or other chief legal officer of a
municipal corporation against the individual for any act associated with that conviction.

Although K-is correct that his conviction was reversed on appeal, the court of appeals

unambiguously reversed K®'s conviction based on a manifest weight standard, not a

sufficiency standard. Whereas a reversal on sufficiency would have prevented the State from

ever retrying ^ a reversal on the basis of manifest weight does not preclude the State

from the possibility of pursuing charges against ^in the future. Despite the 8`^ District's

dicta regarding ^ 's self-defense argument, the court's instructions are clear. "We

reluctantly remand the rnatter for a new trial because we are restrained by the standard of review

under the manifest weight of the evidence and cannot discharge IC^. Thompkins; Tibbs."

State v. K^, 195 Ohio App. 3d 343, 2011-{)hio-4814, 959 N.E.2d 1097, at ¶31.

Thus, although K^'s conviction was vacated and reversed on appeal, there is no.

evidence that the prosecuting attorney will not bring future criminal proceedings in this case.

There is no statute of limitations for a charge of murder and it is, therefore, well within the

State's right to retry ^ at any time. The case was voluntarily dismissed without

prejudice, affording the State the continued opportunity to reindict and retry I{_at any

time. 4



. . ^

The Court finds that the niere possibility of being reindicted and retried precludes

from being found to have been wrongfully imprisoned pursuant to R.C. 2743.48(A),

having failed to satisfy R.C. 2743.48(A)(4).

Conclusion

This Court, having considered the evidence presented,, determines that reasonable minds

can come to but one conclusion, that there are no genuine issues ofmatcriai fact, and that

Defendani Stateof Ohio is entitled to judgment as a matter of law.

Therefore, Plaintiff's motion for sunnmary judgment is hereby denied. Whereas, it is

ordered, adjudged and decreed that Defendant's motion for sunimary judgment is hereby

granted, and that Plaintiff Carl ^'s claims be dismissed with prejudice as against

Defendant, the State of Ohio.

►
Judge Maureen Clancy

RECEIVED FOR MING
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COURT OF CLAIMS 2743,q$

aC'F2O1+I AfsAI1VST STATE FOR WRONGFUL 3MPFtrSaNMtrtVT

2743.48 Aceiou +Kgatnst atatte for wrou^l itmptaspantrnti nUtiae of rigttta; immat
ettl` dr>t+aps; t'tWli^+

(A) .As usad in this WctiM and raction 2743.49 of the Revised Ce>Ric, a'"vrnengfully
icViuttued inrlividttni" tnonos an li tcl'rvictauai whoxutbrus cAch of the fntlnwing:

(1) °fbt: ittdividwl Nntx cbat8trtl wlth a victiation of n.scctitun 4 the Revised C:ttcie by an
indfetraent or ittfatrinrttasn 'prktr ln, etr san or after, Septcntbcr 24. 14E1G. -atxi the violatCtin
cQargcd was an anravWmd felony or fekaty.

(2) Thu ittdtvidttai wua found guitty nr, but did riot pld:xtl guBty ta, tlu, }^utisulctr ch:tryc or ii
te^ot`.incluetati olfen;<e by tlx court or jury involved. and the uEfcnwS uf whlcli the inttividuttl
wxat found guilty was ttn ttggst+nafcd fulany or fefhtaty.

(3) 7itc individual waa mttcowd ttt iut ia+lcfin'sta or det#nltc unn e►f intririsasnmunt in a state
,aqetdetiontti'in4titutian for the utfcsnnc: of w.hich thc ituiividatd w.y ittuttel'gteitly,

(4} Tbc indivieiunl'a wnvit titnu wa, vucutsia a'r was:s ditaulx++al. +rr re:t^r^el on uppc:.uA ttt ►:
prrFSrcnting mttu+atcp In th4 c^ cunnnt ctr wllt ttot stx:k Kny furthur atplxsui nf' ri^itt or u[xrn
leava M+^tut, anct nu cstimtnut pn.^v.^:ding iy pontlit^. run !^c t ►ruu^tM. cH wilt t+c bnsupFtt by ur+y
ptoeucaclizt8 attartwy, eity diructnr• of luw, vil tqg^. ilttr. ctr ttthcr ^^it I' tttgal ttt^'wCr ttf tt
intettid^l atrhoratittn npainrx thc incvidttnl Por utry ttci ^x°intcei witit thstt cttnviction.

(5) Subgqwnt tt) RssptattCbtb sttxi durit% or .rubsea}uciai itt intiiruxcnitu:nt, an arr:ir in
pgwatur4 rcwlicd iit the iadl+ritluttt'x ruemo, asr it was cfutcrntiuoal by a cs ►utt oi'tw►ttmttit plLau
tMti thr uit+ratw ttf wit&.•h tha Indiakbud wat: fitund g+tilty, itxlttdinlt ttU irtaLr-ittrtwlwc#•ctffw^t^.
uitlter wasatit cuaunittetl by ttiu lndivitlunf tTr wos ntrt castttntittoi by anf iw:r>:un.

(O)(S) Whun a cuurt oi' eainntetn plutw de.tarminca, tue or uftx:r !UlMwttisa:r 34, 1Nrt(5, tltut a
patltan Ist tt wrtmgiisily itttptitatncx! intlivaAwi. this t,rturt uhnli ptavick tim persann wlth u raipy ut'
thit uoctk>~t trnd tirttiir lnfttrm tbe ptixttFt atut /he lxtnutn`n ttt hornt;y of thta ixwrxtsat5c ri^qit under
thl^aactitut tu-Lrttnmottns at civil ctctinn tt{G+in.^E the xtutu in tiK a+urt ttf eluint,^t txtimtise of tix:
p+tteWt'N wrctn8tai intitristsnntcnt und io lxr rorwe.rcnt4ci in tihit icivi1 artmn !,Y ctnteutci ctf ths
plptsK^p a 4swn cixticr.

)'Ybc uutt rl deat'rihcd itt tli*k ►n (t1)( i) tlf tliis,^.^titxt stbnii atsttify the c1orlt of stir t.vu,rt crf
cUbiik in wtitiag antt wiiitin sbtsvtn titqree atftt+'r tltc ct$lc nf the entry nf itas attstsrntittutistn tlettt t1:6
yztl^tt is a wiwlgfuily intpr'hxmexit indivitlguat, iit tt:v rtumt: auei prtqxtaetd mttititit auiftc,a of Uk:
pepun wtd trt tbc fuct thstt -tiu: permm hst► tltu r' tts towmrmeaw tt civil atAKin autd tcti twvl.

etywutwntntiun dttt pntvitdtxi in thitlm.sttitHt. le Ctsark of tin: ctnsrt tet' clnhn>t rhait mrtintttin
In ttta duNt`t utrfix at tixt ttf w►rutgl'uily imrrimutsyi indtvidtutis frx wlnttn ntetievuo nru r4wivet1
qqtler titia ,+cciktn utui :tbntl emttto titea in titc clttrk's alYite fttr 4:ti•h Nu&+ itttiitridu:d.

(C)( t) In a civil nc°titut under tbis:wctian. a wru,ngfuiiy i^luwuitsrxi ietcliv'sctutc! hnr ttte riltltt ttt
bters ewutM,`i of tiw inilivitiual 's own rhtticns.

(2) it a wremgfuiiy intpri.rttnvyt inttivkiuni wba in the stINsv;t ut' 1i court tloturtnittutinn as
QtMOrrlbod in 4ivkkv (8)(1) tif tbir ww.̂ tintt dtnx nty cttntmoncc u civil uclk ►u uncktr tttbt et4^ctitsra
w$W ebt mapthat after the rypntry tsf that dvtcrsttituttksn, the rksrk of litr cxnart ai" rtulm'nltxil
lead u iottei to the wawgfully imitrirtmeci it^tiivfduat, at tlnt tttRlt+m+t Rat ftitiit In iltc tt®tia*
i^mohp tmm the etturt oC cumrum p9uux 13urwtunt tes div'trinn (B}(Z) atf tbis st;ctittn or te> stay
i*r tddro lstpriiltxl by thc. wronoutiy ir:tptriseattad kttilvi[iual. ihut rttmint.tu ti'st' wrtrn8fu11y
flhpti^ot^ad indivitt+utl eef tlw wrungitttly intprptona:t! uuilt^idbal's ri^tttc anJur thitE ucGtiwt. Until
tlNC 1^taptta ttf Iinoitatiiurxt prwialed i,e divia4at tH) of thld tltl^ vitivirux and unlutm -thv
^tt^y lntprisvmcti ladi+rtduat cximmcuwt^s ^ civi! actkun u+ddtsr t#its stactinn.: tht: dork of the
^drtttsa• uttatl ^tnJ at eimilur letiarr iu u sdanitttr trttutttuC ta tt^ w ">'ufty irnpriNUncd

at le^t imca eaah thtrac mRnths stftar the aomii+tg <tY the first rimtttler.

40) Notwiti3xtantiin,g any pruvitsioas or this ehapts+r to tius uontrary, a wnongfutit+ imprisuned
itati and atuy fiic a civil actian uWetAt t#io ettate, tu th® 4wrt of ciaiaai, tu t+ocuvur u

,qt cotxtay as deuerlbzti In this tiootiat, btxatusa of the individual9s we^ul imprieunnaentA
yptttt of deio shat! lravc cKCluslvct, arig,inat Jttriscli+cttwt f'++er attalt a civil Mii+ut. The civil

ehail pruwd„ tre lteacd, und be tlatdrmined an provided In sextians, 27'43 Ql to 2743 .2{1 of
6.11
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,^^^•^ COMTS-4"Efmi3k, PRt3VfNC1NS-,.Rl^t.'`f^., JftEMt titt 4

tha ^C^tx^c! ^asEe, txaept that if aFr0Yainion of ti&,wtusu cmi`iicts w*h a provIdon in ar=, ,I
rl^e sectiaqa, titr, pxmwort in ads sc#irna awtrWr,

(E71l) 11n a: C7MN t<CliA,7^ ^ &%qibed Ln 41i3'imimi (i.I) {)#.Y/.^ ^^^a,0j§V,j lif.l}

o^kbli^t tfLS# the ctaimiurut ta ar WMIMPOy taurwtu,d uad'nr3duai by •autmitttjRB aj the ct-dci 1..j
;. dWutt a"*iti" {W at tfee jttOBMM eqttiy Of tft aniW,01 OMUM pkaa mcaciated Mtgf ai,.

`^, _" etuci a certiB+ett ovy of the etZtx•..yo. t the Ld̂et̂c̀̂'rmi,t f̂rtu,n,•j,i
°; - • ^ #^ ^^^ ^ tI^N iR+F 1 r̂ ' Is d-' jT.t^}}^alrssa:qa ^mtqfeRell. i^^3 it1^0^ t

'' `^ a^l f^e faeti of the c^asxt^stetit to eutsi^ that t1^ ^in^an;t ts a wrtea^ti^ttl
^' "^trnii +tbo ek^t aktx^ im irrebuttRt ►ly pmoe^t^ to be a wronLttit^{

(2) 16 s civit actl()P aa *a*Wbed° in 0'trision (p) of thia walt►n, wea pmentatiws d
tt"aisttc pzp" to tk court, a wrrtmtitltY #mptfatil^et! is^dtvidt^a,t as entttkd to re^ecrv^ a se^ris .,t ^
mvicKy that ^ the tc^'i of e^ °rsf the ^3awin anamustts:

(a}.Ute smetant Of RSY •Qnt M +artstt avats itq and pS►id, ain9 tht. ftajs^mable a•ttorru'i
f1ld ntltw eqleom ftta^ by cla<'tee+4f itapxiomsd iadiviiiW in amntl^drr,n witt,i!
Ussodatlfld MQpMW "4# WeaK ^, if i^0, in CCH1ttC+Ct^^l with El^Itrt+iy}
yti^ wra^^lit^ty' it^sriet^nnedf i^lavidaei^a +dG6}larr N^m emfttinent In the rrtztte taorrex.th+^^.+3

^^ For 0& fw'ym of i1ldinimam1SI in the 81at8 e133^eaww i'iftitit.l{ltit3n t;D[ the O$Ctkm' t d
w!#fi^tft ttta ttt^bt^+c►t^f LndEvidni wa,v found Su#tty, & ►tty tfMuxul €tkne hten+4i-•,# °
ti^jf d0^^8 tl! ft **tatW amount by t!!^ au^tplC of :^te jwe17t to b+Ltilai
2?+^A9°td fr 3Eewiamd ^nd^^ and f®r itadt patt of a yea►t iif lx^tttg sa imprisoned, u^-r,tt^v1
aha^ af fp^tty ^ tltt+at Hartdtad ik^ty dultsrs or sha tcijMocl admnt deternsi.ned by tttiauditnr°+at' 111fie POieutuatt* Oeation 274349 ol'ttte Ftayiwd C.ade;

(o) Ar# !m of wa1^m War$, or ettba eRCrmd imrw tftstt cfdraa^#iy xeguiterj ##e ►m ttei '
W0926ly ttwdwmd tr7d{riduat'a airtest, pramcuttm Oft*tion, att4f wcnnWavi intprlqMgrn1e4.

(cl^ T^e WRYUtlt Of the AAAY* txfst d*ft tk depwolsant af.^ehabWta^lis~n aat torrt'^ca4i:i
trt►rit^v^rad m 010 wrt»Wully WWrWACd bxdivtdntt6 who was ta cuswdy of dw *partasent Ili
rlaputmttt's aytparvraiopt:

Q} At►p trw !O or c,^dt for Ser4cxs at a c}eUentlot faeitity, inc-Aud`ang„ but not timst4 `j
tt1, g fa4 o€° +aRp4VRent f'w s{RJc co YwOs;

00 71a< caat Of bmung anci (eoft the wreYxOrliy {mptesortod intlivfdiial in a dete,atio,l
,

(iai) 'ffa: tau^st Of supcsvWtt of Cbe wMngfiitip iadirrixxrsned tttxiinridiial; -

(.N) Mw C(at of any atwltrry somoea ;prowicird to xbiD wn^WWly impriK►nled individuat:
O V ) ff tba tapnqtl Of Claf^.r dctcrtfttaOs ist m ciuil ai^Fna aa deaati6tat! in divisi+,xl (D) uf tlu ►

20cdOO tbnti 00 wt*aWdt is a wroa$EuEily,iqrtsunr,af {ndivbdatal, It• sh0 eatr judgrnms tesr
t40 wkoo,impdmwd kwb"W in the smtnmt of the s+ma of amay to wtich the
w imWimeai Wi ►Wuutl ta eltti&s€ undor d1t3allon (B)(2) Of tltis $:ak,n. ln cktextt+ist

Oft the tXftt c(shtiicu " tiot tatke .Gnta mt{deratioax ap;y°ezPOtaM irtcurred iy ttt.°
stata at atny 4f its pofta1 aubdCWans in *rwoction with &,e avest, ptty$ant,tian, "+i
*risvtanetg oOl' tk wi't%€ully fmptbmwd inttWictu* iucludistg„ but M li"ted tse, eVmtir:
tt+r ^ *61o& ddEer, taad i:w".sar46=.

(2) °3t° iJba *me#^q^ it+tli^dttat w^ ze^+esont^d in ft ciw acmn under thtis
smdmU1t cmmt l Of tha wwtyttittly WP%trncd s`ndife#dutd'u axrn choiae, the owt of r.iaims
" butwitt 1ts^

^tu^n^ #eer
t +^ttcy t^st^tre^# to in t^vieixxl (^)(! ) of this se+^tfoxt an a^cv,tw [tt^

tka i+wcnatb ,^ Of t!►at tOUNsl. Tben fecs aha!! be pWd u pravlded in dvisW(Cf) af tle3s ev^oat.

kupdmuabw
(3) Ilm *M ^e^tts to be s^red by a wt^gfw^t itt^riaon^i imdividual [^um the

+^. ff _aw^nt^tw^tk^ aGCiiaa claac x at
on ^bacaat^ ct titnt fact, c^+y as pz€rridcd &t

. aW U"ty of tbc atata Of Of its ^Oyci^t
tu a wrot*'i* bWbl^wd tepdkid:rwf [ua a v,baitrt fnr rstid tftat i13 mrt baacci +om the fnet of t1a
*T0P$%t I>"PfkOsvattt. inelud4 but tttMt turtEted to, a ciain for rellef that srjw out e)lf

612 .

Appx. 031



^

YfURT OF C]r.A1M5 2743.48

eircurmt,artm {xticutrirag durirtg the vvtnrtstYtilY lmpri"wurtctl iiutiviiuat6's aattfttemerrt 'sn t#t4 stutc
^ nrt'cedl3ttal:ir^9tit^[ictri.

(G) 'kttu z3eric of the court of ciZtitti.c shall •tqqwarFS a eertWcd c.t" of ai Jutigment un&'r
kti>risibu (C) of t)ua s+ectimn to t6v prt:sWat a ►f the acttttrnlfiog htsazd. 'I'he buwd sha11 take tttI
.wdc►m riew-seaty to cause the parrmartt sai' tfte jtu3gwnt out of the etnei-gency jutrptws special
t3arpc^ acx^a^t u[.tf^ ^aars€.

(H) 't't; be a4is twe ta. rdearaet a;sum of t»ottey as daacribed- in tttia seetitttt twousc ot
wroW itnprbaumtt►t. a- wronougy itttprfmted itx9ivictttat shail rtt^t !^ ibesun,. prlt ►r to
'ii^sfrsrfb,cr ^4, f+^, i^ ' af ^n ^+ct at the ^^n+sr^l nr^m5iy tihstt a ,tharin€ an rtwrrl ai
c^n^tiEan for ti^e iqtpr^nntcart trr t^ tteett tY^ attti^t of an raction tdtaro the
te^tsr artt^ cl^c 1^ tlt^at t^ultect in rut ats^t^ ^. cui+^etts^tiort ttlr ttte vwrou1
^^wnt A^t#tiott^[^y, ta ^c ali^tt#^e tt} tWn e^sxas^r. tire zvtutt^dly tMsriWt ►ed itutivxttuai
^Iqef 4 art^e^ a e^vi1 act^t►xt ut►c>^r elt^ss st ctfun in t^ cetetrt o€ ^rtntr no lacr; tf)ao tma pem
ni^e tt^ tlutc o€ the erttc^ viP t4^ t^termafa^te^xt p^ a^urt uf ^s^an plaus tttnt the nnsla,rldttal •
kw,. a axnirtgPttfiy iz^r^ ^tuf^viduat6.
(402 S 143, tff. 4-")3. 04s H5.7f, off. 14fi ^#t: 1W H 673, ttfL 3- t7-.* I4MG n 6t19y

Urt"W i.xtr

?M S 149,6 3, tg. 4^ zeadt,v
Scqtipttu 1Awn, 2743A, and 2743.49 dtf t#te Poo,

A.nd Gate, a ==dad or atamal by t[tia +o.
+tf+olY ta " atow' rw wmqtut W**MatrHtt ior
tu -(Xwt atf C#edaos u=mtpaed ort or tdws, titc
Wa©thra du+be of ubb rix, or a+art+tnaaaad pdor to
iud p"04 ott tEu+Wantnra dat+t c►f tltb wA. -

190 FE . 623 -13sff, 3F-A7-89, xettd'r. Tde
NUO&OM W te^ 2'1iMii crF tTee+ Rmviw!
CO1a tlntt are aawe ia Seciten t of 1ttrtR act +k "

-sppt to any.pes^sdsn who, grkrr to the eM0v: date
of tU no, Rsa betfs determittHd trg a e+wrt ss!'
oaunman oaas to t1e u tr"rngftdlY itqMhtt ►twd 'aKli«
vfduA n 4eMehd ut Ovisian €A) a#' reetim► 2743.AB
of ft 1RaYband OaGa #4 k eaderad ptiitr to t1w
effeeiwe drta of this aM and wba; l+mam of rhtd
tlMxmtaatiart, Wo tfiir right tu onammm »,dv€i
Aed" irptwt ft Rats In the «pat 4oF 40(m n,r
roaver an staut of moey as elessezt►ed s'n auctiort
3143.49 t►f tha #tevt..ead (:Exft.

iEitiatarrW md btmt;wtm Now;
AdwqrWWW NOo 2Dt*2 S 149 rtdsletY "xnd sec-

ttpst 2743.44 of tlitt Agwow Cada" to t6c tipt#
PWAV* fit ttwsian (A); :aided '`" arrnr ett
rwibne rn®utted €tt tho iadivieiu,tt°rr it%046 W

tuvwa NM; Wwtuted "'Wrttxtfaaat`" rt ►r
"p^t2 d[ udlfrrr^toty" in +^f^riritttl ^^(a): ^tb-
t+liti^tE "[artp tltoqnaa«f d`xen t^d tbkty du!-
ipr; or t6a nddjausisd wnnuat dntv3nmined by ube

cma Rx"Oke"
ldBttftOX' " 1fFde Zaot1lbffaft4L U( dwYtW atiklltt

fk+r wrueSttet lmvaaumont,1 17 i2

sudptar of etitsA }'►tdrauaqtt to Nctifat 27049 asf the
.kttttwf ^.iw' tur "tvewtp-the thomand da ►flartz"

twkre tn divition (i3j(2)(i►); xdded dCuisia,ia
(E)(2)(di); and tteft rhmps to mtl,ct gctt4er
navqra( kAvame.

AUrtPikamat lYoW 1994 H S'it auifstituted "wr-
restbptsrrT" for ww or ruftftsiutraey" tthrnugiMIt.

iuchdietke to bcax uctfFJn for wcmxsOW ¢m}tri+u00-
tttont> W.qx

X.Awxtry TtdWam

Nit+ee Ir^slwriutiettt Q&m$,1^. C.i.S. Vatse tmpt[voamcrrt ff 2, 7f1. 3fi fa :t5.
+^►ItT, 2IS. G1.S. :itaRs of 311 to 312, Sii$ us 591.

Whetfavu Tcrp+t riiM w.wiR

Rautct Rder°cttM

Il €ut. 9i1 Crnattg & N4m 0 281, .lurfsdktic+ts in
swat cawa.
Fi dut. 3d C:octsts dk .Fudgas ; 296. I7iamps *u
,R1fir0Vfitl IopMOM,ucnt.
k Jur. 3d Pidue laprteatrment & Matid. pi+nsat-
tiaa } 3. paba Cwodwweat•--vulte fe a
'0SR/mijb1lly ta^r#^ed Idctiridual" Rtetitled ta-.
^aba8rA^Sart Sta4t. '

C1I•1 Jitr. 3d f;alte itoptiMtmteQt & :htAkc k'IMGCU-
tiaa j 24, State of O.W.

0€3 .ttv. 3d pateo itropriwnuamt & A€atr:. Pratecu-
tlna 1+17, FAwAMom or losiimqu4q.

C)€t Jut. 3d twe durisem.uwret & MuAC. Ixtosac-
. 3inn I 43. C'ra9t*,

f?H Jtar. 3fi ratoC Lttt}xieutmtettt dt Maik• tmuW
tiuu f 59, Stftrtasx,y of evwajae.
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. ^: ^•f. ^ . . ^

As Warcta sKsat'i%a Mi"ae3i+r 2k 19"

w^r ..

Jnas.3s IN4

Yp• 121i+rr

Ptped

ftcac^3 ^rr^ ^"^ «0- indsesss^inAts ^rt^aect -^»
AAmc4

Tbls rat sreatss a'yNaa+rk* sosrt cL#m ststa+te tUst parr9,ta 4#41001ei
rxopsmu3]y iw►ft*x+r3 Uiirrid1010 to lt3Llar. ciildl a$cdnot t!s srti ►ts 'IV
•tb► Carrt- ot CLisr, raw sat lits3iel►ta . r,ba wsd Jas• tlw Caee.rat As,a.biyr •eo
eoesMss #ad °saftt dist3oot wotsl e'1u3sa lp31xr •!ot wa'h lai3rAAcaia.

•^FWUTM ot .!8!iltms

#us spet.3sier cct wo ao 3aMtaist+e amard ofeat. 1wwwur the qtassofews
it caot+►3ss cdts^ i4rtass ^s^ri ^pr^rtl^prt -^r^t^r^ tiocldLa^ ^.
stst^e*c •xlGt^^ fos ^t^^:, - ;lecorAft ts tts. aet• ^ s7tst.r
wvnil^d 1^ .^x^ te i!q 4 ► r ^^^i^.^d #a^tid,.^ tor ^J +Y^ ^as
er ca^st eeeat

f
w- ^iMt sM ^.%J tm M"Vft*rx W* r"au1it

f+e^r Aad alty^ics ^otetNttiiA uit;^ ^^atio^. a^+
lwos: °tire sitt#s.."M1 sr ^ 3s^ltrtfa^t . l t1Cs.009 iss wM ftu
^r ei! ifr^ntw:-^N' +a ^a ^sT t6r^t asr.ws ^ex wi►^
^t t3^ :^g as^ of +wiis. `adaqr. nqW. wriswd. ^^t.

-ra^aitad ltsww 1^r sr^e. y ►saMn^prei^i►. ^#i^M^► ^MI ^^.........
Ri► Ot1Nr :4"low^ al" +Mt ^' 1-464. dOfts 60104210104 ^• .
•se:. eau1+! 1^ ^sOwww fs^oa tw, stift * t1M iiibviiiii. 14ss. as,

MAU #ra to odattftf w&h4"sween siwniot"' dm t,4r sxwest•
p^t3+o^a. io! ^^ a^ tl^i ^+ell^^s. to^d. ^eToe'iis^. s^irlt^r.
aad -Md#aai3 Msr3ds).

nu sct ^^ss w sts^^at '+w+^►t8 ^eta^ti^t !os +6tnary,w43 3+4sftoad

3sld^1qidlts^s[ '11^p 1's^sllt Qtltls il^aci INRt1t^'sil for v^d^I•^' ^'LI^lrMtE ^.

` . • } . .

.

,•j
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WA'ltis
^....

,Aw. H.D. 62! ^y^ TTossrLlr 17. 19t$

As Enaetsd - B£flsetiv® ltsgeb 17. 1989 /^DIrO^ 8sgr. 6ilemose

A" i Two tommm . ^°

$tAfe GP! ^ anaoYl "^- Yat4At^i1 °t3^
t.ad®tertiitrtte

dltCltMtae .

n.:

MOii[ aot'preveots aoaMnafe ah® pisa4s gv9lty of an offenss Praa collaotf,ag
dftrgas ltom tlss stnte for rsoapPul inptfsoameet.

. ' Cp 1LRT!lf14'SEi .

^r patqr^tt^ P+eapts yho ®tftgtnaliy plasdled sai1R)r to a fal.oTp Eraa
bcis^i airl1, aeti,os ag^irt tho staxo tLtouy4 e6s a^yet of Cta3^r fsr
pr^ iali'ifDmeqx. Oe• iltlY* -ElplF2rd• ilrt`e "lOOMY. - Rbr Yppoe- altrNdMOald
d^eri oA Yw-riql' tMts^nidnatiwas oi. reoneEe1 imenuommut o+ti tMd+ 10 tiareeti
of. ilarraa f^srr a^ ^ar ^ of thos1 paag3,* fopN to 3s Itrewtiidl,p 3aprieoined
gl.ndpd iteut;T to tbe: off"so for rK" t,bajr erws i"risoaes.

♦. sictin ot ancoati'ai lmqriroetlcnt 3s anr:et4tiy entitled tio *eourer
$0.00 for *tdb xsar ttst be rsa liNe^6eratad;' &W 2ost oaysr€' trne tba perivd
rb31i •inclitvnwsst.ed. ssd 1sd►1 Ls+w sesoaiata4 with tht cise bRfore e6a Cbnt^t
o! 4la9ar.

$t in dtiltoatiit to yrs9tiot datNr.o 1eW1. l3oMli.tY. 8tfora ssp4wb4r of
1911i. eseh P+^eoo. rfm^3a` s Maop^lul ^iaw^wlNR olelie aplast tbt etate
^ieinsd the nowy lLevftU • s^eriai p^it m*et#i t7 tho GoMecai Arsert ►Iy.
uaAsr tip^t pr+e0odw+ ► ar+radr. wsr* t,ppiosli,p IwtsMU. qD.000.0N l90.800. but
kwo bws as'" aR 0717.006. Seqsrdied to tbb Cortt ot OLiinS, t}+ass lweare
Msa five pawple v#o baqre oldood weomd,tcd. imprioommot yaLrst tta state
sie¢r the awmt -gemer" woral r]oL e ler ras ooedtsA in irpla*s ai' il66.
4f thaao fi*-. owe e114ed gtiltlr vf.A ths saAtbeing fawd Opit4y at jnsy
txf.alo. ant +tf t!g tiw oa#os: bes..6.aNa, rsttled ^lor 0130.491.40). 1rq► rnatg►

'tlext tbs rt,+ta wwn1.8. -ow44n_ a;,aattlieti^ 4048 He psid tlrrouiA the skuwacy,
!'urpoa+s Ilscomit in tbN Qoittroiliag Iteiitd.

TA

-r --^---- r-.- ••-

PISCAL NOTE
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. ' ^.. BsSa. 6134

{A^ wortaa by do bTndic

Reps. Gi lmoxe. Davi.e. T. JoRnucp

-Sena-.. Wa4tf'.

from the ceoversge- +^f t-ie 6etteric
Maxs.P •Ciai.M Mtutlpr-r^ 'ger^c^ +^l^v .pleaded
g^t^^y ^ the afFot^: fEQr •Wkf.ch !ae' i^a

'!?r
•r r . .. • !. t ' . ^}.4.:... ' .. r. . .. . . .

_ -r . .. ..s f.•' . .
•t

P^ir,#a^+^ .^urt^iar l^iaita^t^ctna-:ae^. ttuwa permons
w^'•:^iy°^^tat3^y n^t ^eing ar^ngSaiip
oned under the ^statut^.

CONtBtM AM +OPONIC►N

Rxia^3.^ 2aw • ,

Civi l' aation. Tha Qenssic mora]. ` C1ai.ms dtatuto { Gw8 ) c sec •
2743.^"'oY^eed .C4^le' r^reates a. cr^v31 aatioa apa3mat the
^^te- E'qr *vttoonyfux.ly i*cIrOMA• imdi^tid^ala." . The Court of
C^.aiais ^t ex^lueivuR orf.+^^t ►^1 ^Wcird^.^i a^ . ever ^xut^t► aettiora4,
atiici^ ^wat •ba b^rin^t w3.thin.• t+^o lasks 4ftier .a court of samon

^ ^e^ •^te►r^,na t^tst tta isr^^4vidw^l : ^e s"arouQfally feapgisaaeid

^^^38Ya1." ^^eiQa: ^t?^3. ^^4^} i =•^D^ ^r ^^'^ t ^ f r and (19).)
., ^.«

"9P.rotiqftt].3y faatgzia4a4 ^.ndividuai" is 'd+a^.is^dt• . ta^ {be^.follow,^a a,^^api whc ^rstiefias • - al^ of - tue

2749.484A)I t ; A;.

-i, se "

•Z, gO,:.

^ ^;•ri.^^ ,^
?^;,r^ :^ , '•; ' ^^• , , ,•,

3.• .f .

tutirra
. ^ Y9i ^x •`^^^•^

. Y C
♦^ ^f.•^ ^^;.t .

I I

. ^.C .

^►^rg4^:'wi,th anA. .; y o^c s, e^y F

:,;^^ry W `a^ox

. . ^:^

3
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Court of goman 3 f na . ions. The courts of aommon pleas
pavo exc ue ve, . or ^na.- ur t on to het^er and c^atermine any
Aati•c^n or roo+e.dd.i.ag brouqht by a person who satisfir^s ttie first
tfi.re^e con^•t3onti of the definition of "irrongtully iaprisc►ned
in&v3diutl" And who Aepke a: determination of ethether the • otfense
of4hi+ch he waM found guilty, inolud°inij all Xes"r-included

M6L4iises. efthe•r was,not cdxanitted by him or was not oossiitted by
y. .^rson ithus qu+e3^ifyi^r^g-. a^nc'^^er• tha fciurth _:s^ondit^on of. the

^+^efiriitias} t eec:: 33^^5:5^}-.,. ... n• at ^eour^ :of :^or^ plaas makes
dster^f-•ner^^£on thitt a ps ae^on '-^a 'at `wr'a96gf0^l1y : .iariaonsd

o0^44 h^•..'ei th - s.. +a^r °4f -the S and
cea3.ip infor14. !^#aai"aad :hii^ at^c' r^ey;; .of h^i^•.• rtiqk^^s. uituf4r it. Zt
ii's^i must notify tiie Cler.k of: ^hib Court in writing arid
wYthi.u s+^ven d^tvs. 'of. tho namt. a^qd pro^=^1 matling - address of
.the individual and 0 the fact that he has the right to br#.ng an
act ic►n undar th+e OCS. t Seo. 2743 . 4a (9}.)

Cierk af Cowrt ^f M3s^ uncti:c s. The C1+erk of the Court
of C a sa raue xe► n a3n a l"Is o wrongfully . imprisoned i..ndi-
viduals for whom he °has ,received. notices from toerts of +uoamon
pleas and axsate filee for +eaoh individual {see. 2743.48(8}(21)•
The Ci.srk must . send an individual who does not bring an action
under the OleCS within six alcrnth.s -of the ^leter^aieration by the
court of coa,n pleas a noti^ce, of hl.e rights under -that statute
and continue such notAces svery thrsat months '#aec. 2743. a8{Cy ).

Prooedu;c_e xnCour of la•ia^ . Adivil- action under the
dws s. etersel4e3 Intllo saelts : masner a4: other. . actions , in the
Court • of Clai" unless the -iOSCS provides ,,a differant controlling
proae^tre. !i^ petr#toit bringing eudrh' aa -t^ctLQn aan establish that
he is ae. "vro#gfully iiVrisoneei indivUuA3.* -by submitt3.s

±ao^!y of tho ^u#owt entry of the court of casr4n pleaas
aaiking aucti a• d-btetminstiop.- - No other ievidpns+e : is --necessary to
ektablith fiis S^i^^us. ('B^tc: 174^.+4$^ ^) i^ :.d.S1 t 1•.1. }

u:.: R+a^v^tac^fb e- ^+^• ..:A_- ^rart^;f,yll;^jt ptieti . indiv,fdual is
Y 3irc^of. • the
'Ox11 x!i- fee^

a

iF

•

0

*V

. Y.
'b.

.•- ^^•^^;'{^^^^ '^
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;^ FaccYude^ i tai. uais. The MCS does not apply to any. person
prior tne'. enactraent ox the- QNC$ r was the sub j+sat of a

,'=zib.ral c3.aioa aat • or an sction. b^efore the _Poarn^er Sundry Claims
&rard for i^is wrongful imprisonmeent iaoo. 2743A8 (8)).

Thg kill

°uIi im r:i sonexl::.ir►div.fdua3. The 'bill
a wron n;y atpr o-on ndi"vidual. as.

^o^ ^o4ts . ^ ^eis. 2743:48.(A) ) _' - . . . ..-t:• •- - - . • .
exclude istd3v;^duals who p^,"adt^d `c^ui.kty- to the ciff+essa

fc^^r whfa^i 'they vrere 3a^pris^t►nad. .(7nd^ar tho bill, a person who is
iaWrisoned fo-r an ofgense that hh did' • noti' aomonit or thst wao
nevsr. vommitto8 biit- 4ho 3,eaded. r^ui]:ty. . to , t.̂ e' oFfen^e would riot•
qualify as ^b^►ing . wrong^.ul^y f'mpriboned under the GMCS.

^. To inclu.de atn indivi#ual only if. his -eonviction is
vaaattid or ditmisieda or reversed on appeal. the prosecuting
Attorn+ey in the ca$e cannot or at.#,2x- not-soek any fuuther a0p+sal,
and •no cr^^tinal pr^oc'eedinp is pending,. can •be brought, or. will be
brought by an^ pr'obeciuti'rig attoxnsy 49ainst the individual for
any act assoe3.stad with that convf,otion.

Jurisdi. tf.o h.of . co rts f. nanon • lea^. l7ndex 'the bill, the
: court o oe^oit piea,s wote a "c®n .nue . o. avs exciu+^ive, ori.gin^ ►^.
^urihdiction' to' de^.srmis^e iw^s*ther•,- ti^t-ot'fanse of which a person

:^acl^iding "offeusess ®itiierr

ares .ina►t •oqMit±te+l. bq t^^^a or ^was .0o^^:..ca^.ttad' by any par4ons

bio^reaa^r, •':̂ h4t jrarir+d3i^t3on onlir aiouxd ld^ci^tt ^if the person, in
^dit,ion ^o.th^ thr6e. asonditions:°teqtxS.ted;lsy.,:esistiag•law° to vtst
^ur#s^liefi^iod in ct^n^itioc^": eet
j +̂ r ^;th th^s; rje+visea^ (^^i^^^ ni^idn vf "arro^agEully f.raprisoned
j^{^T^4

•

^dMi.^{ V^4d4 A, I7•,^:. . . .

{j?^. - - _ : S I • . . . : .f.,..:. :..'. . . 4 . . -

al wli.,

^j thatr ^:ts
i^Q^ YAt1tii^N^^. -4

^^^' ,/ ^^/.'1 .. 3•'
^ if.° p;ie,qr . I.. ^®.".: ^e:•'" ../

2'.•-^ u.L1 tG

. . ' : .^,•;,:,.' , •^;:^' ,;. ^/,

.. ^ ^. .^' ' .;^.••;i; ^^;^E.` :,.^r;::;^•'s•...
^^;zty,:e}::4_.. a a.-.:^+:._ . -:•.k^stf:•.- - `si,r ..^nW^.•.....

•:'.. ,P.:
.

;jv
.

t.'^ f "^^ •. . _ .

.:F ^ .

^^t: .t' ;^'°^xt:cd[. AA.^ tI.Y ^,•:
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8rovideA..rf??rtheriim#,,ta^tions on thx^s^e•ggrac^r^s
iiig mroaguy #stgr.3s-^ahccttxiif^y° a':^t4i

cnod'11fid+rr tlie atatutie;

t!

Am. A.8 ♦ 623
(As.Passed by the Housa)

. . .^`'•.:^ -
Reps. Gilmvra, Davis, T. Johnson ^ ^

^yacoIudas trom the coverage of the t3e ^r
Moral G].atog St+ttuta any person who plaade^
gu$# lty fto the csg-gensq f.or which he is
i^apri^aned. : `

C?lTT=1Tk AND OPIOATIAbI

Ex:i4t#t^ -
^.a^t..^....^......--^

vox^.. The. t#ansric ^iaral G3..a#ms Statute (^B) ise,^.
^^aRvfsed: A64e)- ::cxaates a civil aat#.on againat the

stito toi "wopifully :impr#acnsd #ndiniduala . "' The ' Court of
-Clai",:^aa jur^-ad#ct#on - •over such uct#ons,

"stz' be •orougrit vif,tltii:n t4o y*a,rs attLir ai court of aoaimon
l^i^eis 4pterpipsp. that the•, indivt3dua#. ia ,a -"arro"Euily-`i.zpr#sonscl

'Z743.48-(8),,-lp-l: (r)(3) ^ an8° (H.).)
!;: ..•.- . ..^ . . . ': . ,• , ; ^. . -: .. -

n .t^io^.. "^r'sa^tgfully iianprislan+at^ #ndividualu^:. is defined
as; a^ ^̂ ttaZ atho.. .sat3sgie$. all of the foilowing (sec.

'' i. , .^t+^; w^t^ ._^tu►r^e^d :w#t!^ an, Aggr4vaked felony or- fe#ony,-
}`.: . ^-;A::.-:^ ;.r )^.....s.. :E - .r^, . ..^:. . : : `-'-_^ -:'.. ' ; .. -: '• .:.; ^ ..

. k :';^., ,^` ^^^ '^CF1t^;^^j'tl^lty 23^` y^R! ; Q^lar^$C1 .^i^$ra'i^a^R^ f•^X.^l^.1► - o1C
oftan^e triai^' .^ras an ^^^gravstad

^ ^ C,y..^ ♦ A ^ . ^ r ,^ ., ^.. F ^.

^Ê. •j'• 5.4 _} i 1• 1 1 ^ < . •

Ft.•^y

^ `^ g^^^ ^} F.. 1 ^ y ^ 1.4 V YN ^y^ ^ }+•TL.
^'7-^i.^• „ y^v.... '!.^ t 1,+

^.+

1`l

...h5lll...: mY`9fY e^^ih^^#i_^._^'"v'e ..,Td.°_ ,6 ..s1.:._,.^..e ._c Y_ a..__ ^^r. yY.^Vi..K•..^°i2^u^r.i.s.

; L^`• ^^} y t .3; ' .` ^^`.',^• ^`^4 »• ^

^ • }.A'^. A-11

. C..

^ •^. .a._
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any person ( thus qua13.£y,ing, under the fourth condition of the
definition) (.aec, 2305.0?). When a court of comnon pleas makes
sueh a determination that a person is a wrongfully imprisoned
indivfdual, it must prc ►va.de him with a copy of the GMCS and
arall.y inform him and his attorney of his rights undsr it. - Zt
ai.eo^ must notify ths Clerk of tha Court of +Clai,me, in writing and-
withi•n seven daye, of the name and propoaed. mailing address of
the individaal aed of the fa+rt. that #p. #so tfie right to bring; •an
act#.on.undsr the.MCd, (Seae 2743.:48

"Clerk of C+ourt _o^;:.Gla^^ f^aotixi^►ss,:. :̂ !he Clerk of th+e •Cciurt
of, Cia ,^..-"'7® spa n aln, *'' 11R.M . wr=qfiily impriso,aedi.^i^i^^
viduals' for -whoon<' #ie has received n®Oo^s from courts of ^^coaanuon
p^.eas and +araat^ tiles fs^r each iadiiridual (sec. 'a7a3:48(H) (2•^'j::
The C3ark must sen+d 'an individual. who does not bring an action:
uiuler the iiNCG -.wkthin ' s#.x months., of the de^erminat^..on by the
court of common p^:sas a nc^t,.iee af 1^3.s:s riqhts unAer that st^atute
and continue such noi;iceo ssrery thrts months (sec. 2743. 48t C' ).

Procedures in Court of C3aiias.. A civ37. action under the
G1^B s deer na in t e^►a^ae msnnsx as othe^r aati.one in ' the
Court of Cl*ims uan7.es^^a the t^MCS pro^ides a diPferent aontrc^l.lin$
pxobedure. A persan bringing such arn.' action can establish 'that
he is a"wrongfully imprisoned individual" by suwtt.ing a
certified copy of . the Jud+gstent entry of th6'court of comston pleas
making such a dete^z:mination. No other e01dinoe is necsssaary to
establish his ststti$. (Sec. 2743.48(D) and (E)(1).)

^j+coverAble^..dMdft. ' A wroragfully impx'isoned in+d3.vidua3, i^
ent#.tle - o, recov.vor, upon presei►tation' of necessary proaf, the

, amobr^t ot'any^ fines or court coais paid and attorney`s tees
incurred in: tha criminal ' procsed^inr^s 'and app^als Ieading ' to hi,s
wrongful #,mprisoa^inent''Se^d in olatakriiit+g °hU'relaase frori impri-ocn-
stent.f . ZS.OQt^ far iic^i, gu^.3. - year^';a^ wrari^f.ul a^; , a
^i^a- ^a►^s ` share for eao^ part'^of: e^ pea ►z sa iâ '̂ riso^dt a'd^y 1^s rif
wages sai8'^y^ qr othelr' elsrr^isd iri, t•,h^4t `k^^ ri^dtl# tieou).=^1ed

!`QS1t^IJn' ^l^^t^h^^. itSx"^ ^F "r^!'n
^ni^°k=lii's" ^^^^ar^

t7^

C^iii : . 'he;^- ^A^tt^rt ,o^^^ C •a ` ^^J;^ i^ito...a, y4 ^
^ •^ ^axpea^es i'n^^ ^a^l;.^by;.'`'^b^' . ^. ^ fi , r , a ^^, ^^`r

coa^4ctian ,̀ ►̂i^h ^^^i' ar^ tss^tr
►̂+^ 'v o . ,^f 1y ' ,,,!,,,^^F ~^,a rs '.'^°" ..; ; ., Y,^`^ e ^"1 ^`..'^u. ,, ,

^7^,^tordQ&0 2 ^^^4 ^.^ )e+,'eFi,

. ..^k .._. '^ _ .~... .a . •^'i S^`J^ ^^^:':f a. V' .^^ !t4'^ ^S.^^a•i :".s'A.S^..

•

• .

J' y
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Def'inif:i. nf wron fullg im ^.risoned individuaT. The bi.ll
would aauen e e n on a wrono u y zmpr sone na3.vide.al as
foi.lows ( sea, 2743.48(A)} s

l. ' To ,cacalude indiwidUls orho^ pkeaded guilty ta :.the: of4e9se
9or;.ahich they were - imptisasied. -0nder: ttie. bi.A1., a •ptr®Qn , wba^ :fs
^pr#aoiao+d ..foac' " ' ofi^ena^ ^ t ^, be : did no^,=. •6c'seasu^€t .6 r itaet '"we^
ssever Cbma,#^t^d but who' plea^d • Pi].ty"; to- tlie •$bf Lae would n^t
^ili^y.:^x^^b^^^:ing under:=the f^S: >:.

2. To° -inolu4e an inaviduil - *-niy:. if hia a'bnvic,^lcr^`,•
vaaated, d3.sm3.aee8; or. .^reveried . oa - app . eai: the - proa+eeu'ting
attorney in the cpse cannot br farill not - o►eek any fur.tner app:ea2:;.
ahd",no . crimidal proceeding is pai^s^;^ng,.:,^a'^r: be bxaught'. :ot wili .b^i
brought by 'ahy Prpeecut.i.ng ^tttor.Aey-.:,aq•sinst the: indiv^fd^i. for
any act aseociated with that cb.nv^:ct^on:

jartedictigg of ®Q rEe :-. f egom 1 t. Under the b3i,l, the
court Of n alts wou ld ^tta;. o ave- excliusi.va, or igi,nA1
jiY'giadiat^.o^} to determine 4hsthi^c ttie citi'bnie: or *ahich a person
"e, 11ound gaiity. ineluding a17: l;e6ser-•inoluded offenses, eit•heric
-wag not eomitt.ed by him or was -n6t.' .uoaar;tted by 'any •pars6nf
hoaiever, that jurigd3ation. .,oni : aould exiet f.f. .ths persor^r in
`^,ddjtf,®n t0 the ttiz^e^e'; ^cvn.t:,,on^ requirtid . b^r . existing lAw' tc^`- aeiat
ra ,on .3:n the Qourt, meet^•=^,the agdltio^a^l uond^,.tLcuss setur3,edicti3

^ttt^ '^;i.n^ the •r.•+svieed detinAt16n b^E• "wron+^fuliy',; `im^^i^i^+oned
indi^ti$ual.". '( S'ee* 230S.02-:1, . .. . ., , . . . .,..

-icab 1. ^t^. Se±utioaa.. 3 of' ths bill atatge that . -Ita
s+^ ^.p ^ly to aui` .s. pen^on ' wa^:' dekermi fi+^d to b4 °a

^vrong^t^.l 1^pr3^hitd i`nt!lda^^ ^,j.•by^a S'^►utt Ytst 'com^on p^^^c; °^;s
a#Ult..rt^ a^^

^
e^taetive 8atan^' ^a

. -Y.. ?: . ^ .. .̂^^ :7, 3̂„a

.. .•^
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