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I. STATEMENT OF FACTS AND PROCEEDINGS

On March 19, 2013, Intervening Appellee Buckeye Wind, LLC ("Applicant")

filed an amendment to its Certificate of Environmental Compatibility and Public Need for

the construction, operation and maintenance of a wind-powered electric generation

facility in Champaign County ("Certificate") previously granted March 10, 2010. The

amendments were as follows: adjust the construction staging areas; move one staging

area 1.3 miles west; shift the project substation by 1,000 feet; add a new access road;

modify four previously approved access roads; and move the electric collection line

system underground. Four Champaign County political subdivisions, consisting of the

Champaign County Board of County Commissioners and Boards of Trustees of Goshen,

Union, and Urbana Townships intervened in the amendment matter. The Administrative

Law Judge's ("ALJ"), by entry of November 21, 2013, fou.nd that only three proposed

changes in the amendment application require a hearing under R.C. 4906.07(B), because

they may result in a substantial change in the location of all or a portion of the facility:

the movement of one staging area 1.3 miles west; shifting the project substation by 1,000

feet; and the addition of a new access road. Applicant withdrew one proposed change on

December 16, 2013, being the movement of one staging area 1.3 miles west. An

evidentiary hearing was held on January 6, 2014, on the two remaining amendments

found by the ALJ to require a hearing. Although there were objections to the scope of the

hearing, Appellee Ohio Power Siting Board ("OPSB") thereafter approved all

amendments to the Application on February 18, 2014. Appellant's Application for

Rehearing was also denied by Appellee OPSB with respect to the issues on appeal herein,

by entry of May 19, 2014.
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Appellants Champaign County and Goshen, Union and Urbana Townships

(collectively "County and Townships") filed their notice of their appeal to the Ohio

Supreme Court from the following attached orders of the OPSB in Case No. 13-360-EL-

BGA ("Project Amendment"): (1) Opinion, Order and Certificate entered on February 18,

2014 ("Order of February 18, 2014"); and (2) Entry on Rehearing entered on May 19,

2014 ("Order of May 19, 2014").

As this is an appeal of an arnendment to the first wind project within the state of

Ohio approved by the OPSB, the County and Townships are collectively concerned with

the Project Amendment's limited scope and the Appellee OPSB's failure to hold

necessary hearings and to establish or modify conditions which are, in essence,

commonplace in more recent cases.

II. ARGUMENT

STANDARD OF REVIEW:

R.C. §4903.13 provides that this Court will reverse, vacate, or modify any OPSB

order that is unlawful or unreasonable. R.C.§ 4903.13. A factual issue in an OPSB

decision will be reversed if the appellant sustains its burden to demonstrate that the

Board's factual determination was manifestly against the weight of the evidence and was

so clearly unsupported by the record as to show misapprehension, mistake, or willful

disregard of duty. Chester Twp. v. Power Siting Comm. (1977), 49 Ohio St.2d 231, 361

N.E.2d 436. Furthermore, an order must show, "in sufficient detail, the facts in the

record upon which the order is based, and the reasoning followed . . . in reaching its

conclusion." Indus. Energy Users-Ohio v. Pub. Util. Comm., 117 Ohio St.3d 486, 2008-
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Ohio-990, $85 N.E.2d 195, 1130 (referring to its review of a PUCO order under the same

statute). A'"legion of cases" establishes that the Board "abuses its discretion if it renders

an opinion on an issue without record support." Id.

FIRST PROPOSITION OF LAW:

The Board's approval of Applicant's amendments in its Order of February
18, 2014 and its Order of May 19, 2014, without holding a required hearing was
unreasonable and unlawful, as such amendments would result in a material increase
in the environmental impact of the facility or a substantial change in the location of
all or a portion of such facility.

There is very little guidance as to what would be considered a "material increase

in any environmental impact of the facility or a substantial change in the location of all or

a portion of such facility" for a wind project. R.C. §4906.07(B) However, this Court has

given an example of what is not a material increase or a substantial change. In the

decision in the appeal of the underlying Certificate, it was stated that, for an amendment,

"surely not every issue (e.g., whether white or gray screws are used in the control room)"

would be subject to hearing. In re Application of Buckeye Wind, LLC, (2012) 131 Ohio

St.3d 449, 457. The amendments not heard by Appellee OPSB herein are not even

remotely similar to the example provided by this Court. In fact, the subject amendments

are very substantial changes to the facility and will have material increase on the impacts

of the facility on Champaign County which were not foreseeable at the hearings on the

original certificate application held in November 2009. Therefore, the ALJ's finding that

three of the amendments did not require a hearing, and the approval of finding by

Appellee OPSB, was manifestly against the weight of the evidence. Further, the Order of
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the ALJ of November 21, 2013 and Appellee OPSB's Orders do not show in sufficient

detail the facts in the record upon which the order is based and the reasoning followed.

Specifically, the adjustments to the construction staging areas for utilization of

both Buckeye I (OPSB Case No. 08-0666-EL-BGN) and Buckeye 11 (OPSB Case No.

12-0160-EL-BGN) wind projects are significant changes in and may have a significant

impact upon Champaign County due to traffic and road maintenance concerns. In

utilizing the same staging areas for not one but two projects, essentially doubling the

estimated turbines and construction traffic, there certainly are significant impacts which

were not foreseeable in the approval of the original certificate or in the Buckeye II Wind

Project and, therefore, could not be addressed at that time. This is the first time

Applicant has indicated that Buckeye I and Buckeye II may be built at the same time.

Further, this is the first time Applicant has stated anything other than Buckeye I and

Buckeye II are separate and independent projects. It is certainly reasonable that there

may be a material increase in the environmental impact on Champaign County as well as

the facility if the construction staging area is used for both Buckeye I and Buckeye II and

those impacts should be explored through hearing.

The burying of electric collection lines in the rights-of-way and relocation of two

of four identified access roads which end at a right-of-way are significant changes and

would have a material increase in the environmental impact of the facility as they will

entail concerns with road use which should be agreed upon by the Applicant and

Appellants County and Township and which was not addressed originally in the Buckeye

I Wind Project. Unlike in the Buckeye II Wind Project and other projects subsequent to

the Buckeye I Wind Project, there is no condition for the negotiation of a Road Use
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Maintenance Agreement ("RUMA") to the original Certificate. Certainly the manner in

which access roads will abut the existing public rights-of-way is not addressed in the

Certificate conditions and would materially increase the impact of the facility on

Champaign County. Further, there are no requirements for burying the electrical

collection lines in the rights-of-way set forth by Appellee OPSB including, but not

limited to: the depth of such lines, the media in which the lines will be encased,

emergency procedures, etc. Certainly, a RUMA would be the proper document to

address these concerns. Although the Buckeye I Wind Project did not originally include

a condition for a RUMA (as it was the first wind project in the State of Ohio and also the

first wind project before the Appellee OPSB), a RUMA is a standard condition of

subsequent projects and this oversight should be addressed at this time due to the nature

of the amendments.

The comparison between the conditions set forth in Buckeye I and Buckeye II,

which Appellants County and Townships have highlighted by the lack of RUMA in

Buckeye I, reflects that conditions set forth in these Certificates are evolving over time.

The arguments that were dismissed by Appellee OPSB in Buckeye I, such as a RUMA,

were actually suggested by Appellee OPSB in Buckeye II. Therefore, Appellant County

and Townships believe it would also be reasonable for Appellee OPSB to review all the

conditions of the Certificate approved in 2010 for Buckeye I to ascertain if there were

modifications necessary at the current time, with additional information gleaned and

legislation enacted after the approval of Buckeye I in 2010. Further, due to the lack of

now commonplace conditions such as the requirement of a RUMA, amendments to
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Buckeye I would materially increase the environmental impacts of the facility on

Champaign County.

SECOND PROPOSITION OF LAW:

The Board's approval of the amendments in its Order of February 18, 2014
and its Order of May 19, 2014, without hearing was unreasonable and unlawful, as
it denied Appellants County and Townships the only opportunity to be heard.

Appellants County and Townships have pertinent information regarding the

amendments not heard by Appellee OPSB. Certainly, due to these amendments, the

Champaign County Sheriff and the Champaign Courity Engineer would have testimony

regarding traffic safety and right-of-way concerns not present in the Project originally.

Further, there are other township, county and city officials who would have relevant

testimony regarding the significant positive and negative effects of the amendments not

heard herein. Unfortunately, with the OPSB approving the amendments witllout hearing

by its Order of February 18, 2014 and May 19, 2014, the Boards have been denied any

opportunity to present evidence on such amendments and, therefore, have been denied

due process.

One of the due process requirements recognized by this Court was the opportunity

to confront and cross-examine witnesses, even before an administrative tribunal. See

Ohio Assn. of Pub. School Emp., AFSCME, AFL-CIO v. Lakewood City School Dist. Bd

ofEdn. (1994), 68 Ohio St.3d 175, 624 N.E.2d 1043. Both the Fourteenth Amendment of

the Constitution and Section 16, Article I of the Ohio Constitution require that

administrative proceedings comport with due process. See Mathews v. Eldridge (1976),

424 U.S. 319; LTV Steel Co. v. Indus. Comrn'n (2000), 140 Ohio App.3d 680; Egbert v.

9



Ohio Dep't of Agriculture (2008), 2008-Ohio-5309. Basically, due process insists upon

fundamental fairness, and a hearing implies that a fair hearing must occur. See Lassiter

v. Dep't of Social Serv. (1981), 452 U.S. 18, 24; Clayman v. State Med. Bd. (1999), 133

Ohio App.3d 122, 127, citing State ex rel. Ormet v. Ind. Comm'n (1990), 54 Ohio St.3d

102, 104.

III. CONCLUSION

Accordingly, Appellants County and Townships submit that Appellee OPSB's

Orders of February 18, 2014 and May 19, 2014 are unlawful and unreasonable and should

be reversed. This Honorable Court should remand the Orders to the Ohio Power Siting

Board for further hearing to rectify the errors as identified herein.

Respectfully submitted,

KEVIN S. TALEBI (0069198)
CH MPAIGN COUNTY
KOSECUTINO'\ATTORNEY

^Tan . Napier (0061426)
As i ant Prosecuting Attorney
(Counsel of Record)
200 N. Main Street
Urbana, Ohio 43078
(937) 484-1900
(937) 484-1901
n) apierra,,cllan7pai^4nprosecutor.com

Attorney for Appellants
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BEFORE

'1 lf E OHIO POIA'ER. SITING BOARD

In the _ Matter of the App.lieation of )
Buckeye Wind LLC for an Amendment to )

its Certificate to histalI a-tid Operate a ) Case No..13-360-EL-^GA
Wind-i''owvred Eicx tric ^eiieration Facility )
in Hardin ^^unh-, Ohio. )

ENfiR^.'

T'he adniiiii.strative law judge firxds.

(1) On March 10, 201£3, the Board issued aii Ophuon, Order, aiid

Certificate granf,.n-ig the ap.plicahort v^ Buckeye Wmd LLC

(Buckeye) for a certificate to co-nstiuct awfiid.-powered

electric gc-iieratuig facility in Champaign Cota$ty, Olxio» In re
Buckoje ^ìrid LLC, Case No. 08-666-EL-BGN (Buckeye 1). 11-te
Board granted B-^^yes apphcation pursuaiiE to a joint

stipulation filed by Buckeye, the Ohio Fa^^ Burea-Lt

pederatioi^ (OFBF), and the Staff vvhicl-i included 70 specffic
condi#^oits.

(2) On March 19, 2013, Buckeye filed an application to amei:-td
the certificate Isstled li1 BPLCkt?ye L . hl its c'i21i.[?3'ldmk'ilt

application, Buckey 'e proposes the following six changes in
the, a-nieitdmeixt apphcation: adjust the constructio^.^ staging
areas; mo-v'e one stagirag area 1.3 u-tile:s vvest, shift tie project
sufsstation by- 1,000 feet; add a IieiAT access road; modify four
lireuicusty approved access roads; and inove the electnc
collection line system underground.

(3) R.C. 4906.07(B) provides khat the Board shaU hold a hearing.
on an app3icatioli for an amendin^nt of acertif%cate, if the
proposed change would result in a material incaease in any
enviroiua.enta^ hiipa.ct of the facility, or a substantial change
in the location of all or a portion of the facility. In
caiifarniance with d-ds statutory provision;, Ohio Adm.Code
4906-5-10(8)(1)(a) provides that the administrative law judge
(AI.,J) shall scfiedtile alae,aring i^.^ aii amenc^meiit case, ff the
prcaposed change would result in anv significaiit adverse
environmental impact of the certified facihty or a substantial
cIimige in the location of all or a portion of s-Li.ch certified
facility.



13-360-EL-BGA

(4) Staff filed its investigative report (Staff Report) an.
November 1, 2013. In its repart, Staff states it has i:e,,rieA=ed
t1-te appl.^caticri7 and notes that BuciCe-ye has proposed
Chi'iiZgE'S to the CtJi1stl`i.tGt1oTi Ste1giilg areas, project substation,

a.c:cpss roads, and electric ccsliectic±ii line svstem. Staff found
that Buckeye is not proposing to relocate or add
wind turbii-ies tuider this proposed ^niendineiit. Staff
reconiniends tlle Board fmd the proposed ..+^ndmexit to the
Certificate poses iniY-dn-iai social and enviroi^^ta1 impacts,
provided that the aniendinent mclud^s the foilowmg
conditions:

(a) Buckeye sliall acihere to ah eoxiditiraiis of B-te
original certificate in Buckeye l;

(b) Buckeye shall consti.°ui.^ the facilities as
approved ixa F rrn'% t:7Je Iaiid as .fxa.rther modified
by the proposed air^.^end^ii^:iu# and repiies to
Staff data recit-tests in this proceeding;

(c) B^ckey, 2 Slliifl exE.'F°cisE.' 3'E.'aSfl21able efforts to

C`C'!C?Tdi3:ic'it#.' activities at the wE.'Stk'.'i'ii

caiistructioi^e stagiizg area with the city of
Lrbeaia in the event that tl-ie installatioxa of the
citv"s platuied sewer line extension coincides
with tlae installation of the Avestern
construction staging area; aiid

(d) Within six ir2oixtlis of compieihig ccaiastj-urtion,
Buckeye shall exfl-ier conmiuiiicate the locatic+ii
of the buried elect-i-ic collection lines to the
01-tio Utilities Prc>tect%c,ii Sel-vice or become a
member of the 0hio Utiliiies Protectiozi
Service.

(5) As stated previously, R.C. 4906.07(B) sets forth two separate
aia.d distinct reaso:iis that would require ihe Board to hold a
heariiig caii a^^ anzeaid-ineiit application. Ili€= first being il-tat
th£' proposed aiii£'iidi11ei1.t would i^..'Stilt in a material 32iClec'1.Se

in a'"li'f,V ei1V 1'?C311n1e1"ttiil impact of the fc̀ lt'ihty., The ALJ fii1ds

that :C3.oi1C..' of the six proposed Lhe'1i3.gG'8 in the a.t11e21d331^^

application would restilt in a 23.i;dtiE?ridl 111L'1L'ase in aii'N'

exivii•oiuiieaital iniiaact of the facility. TI-tereforeY R.C.

-2-



13-360-EL-BGA

4906.07(B) does -tiot requiie a hearing with regard to
environm^ntal inipact of the facilitY, as amended.

°I°l'lt- :secolad reason necessitatixig a hearnig -ts if there is a
substantial chaitge in the lacation. of all or a portion of the
facility. The ALJ finds that the followiiig three proposed
changes in tl-te anie-iielnient applicatzoli do not ivqul1e a
hearia^^ ^id+er RC. 4906.07(B), lvca.use they do not restilt in
a substantial change in the location of all or a portion of the
facffity: adjustments to the constrtictioii staging areas;
modifications to four prev-ic^^^iv appr+aved access road.s; aild
the niovenient of the electnc collection Inie systeni
ulidergs°ound. TI-ierefrzre, R.C. 4906.07(B) d-oes iiot require a
hearing with regard to these three changes.

However, the ALJ finds, that the following tl-iree proposed
changes in the amendment application require a hearing
under R.C. 490(}.07IBj, because they nnay result ha a
substaiitial. change in the location of all or a portion of the
facility. the movex^.^ertt of one staging area 1.3 -irifles west;
shifti^.^g tl-i+e project suiast,atioii by 1,000 feet, and the additiait
of a new access road. Accordhigly, a hearing s1-is^uld be held
solely to consider the portion of the amendmient applicatioiz
related to these three c1-tanges uiider tlie provision in R.C.
4906.07(B),, wMch requires a hearing if there is a aubsta-ntial
change in the locatiaii of all or a port.ioii of the certified

facility.

(6) IIsa order to facilitate `tl-ie Board's tiniely +coi-isider.atiran of
Buckeye's application, parties shoulld adhere to the

following procedural schedule:

(a) December 23, 2013 - Deaclliiie for the fli^g of
all direct t+estiniony.

(b) 'I°lae lteari-tig shall commence r^.^-t January 6,
2014, at 10:00 a.:m., at tlte offices of the Public
Utilities Conun-u:ssion of 01-do, Hearing Room
11-C,180 E. Broad Street, Colunibus, 01-do.

-3-

(c) Due to the fin-ited scope of the 1^eariiig, t1.-ie
ALJ fiizcls that iio briefi-i-tg sched-Lile is
necessary; liowever, at the close of the hearing,



13-360-EL-BGA

parties will Iv, pei-niitteci the oppert.xrdty to
make oral closhig statements.

(7) In addition, given tl-te limited scope of tl-te hearing, tIte ALJ
fulds that the response tiine for diseoveiv should be
shorte.ned to 10 calendar davs. Discovery requests and
replies shall be served Bi haxid delivery, facsimile
trwisinissioii, or electroinc message, xu-des$ otilerwise agreed

to by the part'iC.-°S. An attorney serving a dts(°Q4Tei:"Nr reqllest

Sl1c1ll attempt to t'C3ntaC't the attCC?in9C..''y i,lpoii wht3I11 the

discovery I'eq-u£'St will be served in i3dv£ii1C#' to advYs£.'

him/her that a request will be forthcoming, unless ottierwise
a^,}reed by the parties. To the extent that a party has
di£tx^.~a.ilqT responding to a particular discaver;T request
vsitl-iin t1-ie 10-day period, counsel for the parties should
discuss the problem anci work out aniutua.lv satisfactory
solution. In addition, the.ALJ find.s that any nieinorandun'
contra should be filed a3id Se.rvf',dvvithiid eight Ci3kleii£^.c.^.r days

of tlie filing of a motioYi and any reply to a memorandum

contra Sl3Cti.lld be filed aIid served within five caleildar d+av'S

of the fYlii1g of a n1eniorwidmn. Ct?iitr'a.

(8) 011 various dates, the Board of Ctanunissioners of
Champaign County (Cl-iau-tpaigii)8 Boards of Trustees of
Uiuon anti UrBa-iia tm,sm,shi^.-^s, aiid the OFBF filed inotioiis to
3:I.2tL.-'rVene. No memoranda CC71Titi"a were fil£'tC.^ in response to

the.se motions to intervene. The .A,I-J finds that the -nietiens
to ]Li1te.'rvelie filed by Champaign, Boards of Trustees of

'UIiiQn 21nd Urbaii.a townships, rzind tl3:^.' OFBF are rea:5i3ilable

anti should be gran$ed.

(9) Oli Marcli 27, 2013, the eiq, of UrBana (Urbana) filed a
petition for leave to iY2te.r-,,'e.ne. hn support of its nli3tlt3n to

intervene, Ur^.^c2nc̀i..n{Jt+E's that B1E:1ckeV^.'^s application to 'cinlenCi

wC3l.ild 5Mft a conStr1ICt3.oit staging area to a loc+cltit)ii t1i3t, is

inClrf' thciii a ITWe closer to the City,Ys eastern corporation

Bi'lint. Urbana asserts tliat the sl-dft in the construction
s tc"3giiig area would potentially interfere 3Nitl1 the eXtellSlQi't

of a city sewer i^^ain to a nearby B^.^si^-tess. Urbana also
clainis t1-ta1: no other existing party adequately represents
Urbana's interests in this niatter, fliat its paiticipatian nn this
n-tatter will allow the Board to reach a just and expeditious

-4-
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resolution of tlus proceednxg, ^.^d that graiitnig i^s
i-titervc-titian. will iaot create wxdue delay or ^^^udice.

(10) On ..r'^l:)ril 11; 201^3), Buckeye hled a response to Urbana's
petitioii to irdei-veiie. Buckeye asserts that the only issue
raised by I7rBa-it^ relates to the relocation of the western
staging area aiid the potential sewer ii^^e e-xtension or
dan-tage the sewer ffiie €aiice iiistaed. Buckeve states tha.t it
is agreeable to Urbana's limited intervren:t"xon ni this
proceedii:ig so the parties can address Llrbalia's concerns;
however, Buckeye does iiot beB.eve Urbana's un1in-ti.ted
paitic.ipatian m this proceedmg is walTanted given tl-ie
delays aiid duplicative issues tl-ie city's tu-dunited
intervention could raise.

(11) I'lie ALJ agrees with Urbmia that iio other e^sti-tig party

adequately rep^ese-iits L1rbaiids interests in tl-tis matter, that

its participation in t-his inatte-i° will allow tlxe Board to reach a

just a^^^ expeditious resolution of this proceeding aiid tio-t
create undue delay or pjrejud.ce. Accordingly, the AL1 finds
that Urbana's niotion to intervene is reasc^l-table aaid. sPhotild
be gTal^ted,

(12) ai March 29, 2013, ^iai-te McConnell, Robert ^1?'IcCmmelt
and Juha. Johnson (Pefrtic►ners) filed a petition for leave to
interu^^lle. I"etitianers cIaxni they have a direct ailcl
st'ibstantiaI interest in the ^.^roct-ec:i3T^g due to the poteixtial
urnpacts of the wind project on their resideiices, land, roads,
and community. 1^^ addition, I''eti.tir^^ters assert that the

Board previously .found ffiey had a sti#fi^ent sta.c.e
waff w1t383g Ii1te.`S'e1'Ltifll"i in both BtiGki-t.^e I and in In Re
CItaaq)aigii, Wi;^W, Li,C, Case No. 12-160-EL-B+^^ (Bit:ekeyre 11).
Accordhig to Petitioners, because Buckeve's amendment
application involves i'^quests to change locations and/ar
coxistrtict fai ilit^^^ hi tlae pxojects areas for Blrz x;eye I and
Buckye II, they havt- an equal i-titerest in an auiendineitt to
the certificate that would authorize these projects.

(13) On April 12, 2013, Buckeye file^.^. a -inemormiduni contra

8etitionerg° I-,,etition to intervene. Buckeye asserts that

Petitioners' interests do iiot warrant intervention. Buckeye

asselts that niativ of the changes am,,ol,tTed. with the

anlend.inerzE applicatioli, if approved, ivould be nioxe

-5-
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favorable to Petitioners, ^^-t , as the loc:a#ioii of the staging
areas or tlaffic aiid road damage. Buckeye also claiins that

C13anzPaigil will adequately represent any concenis ti-tat
Petitioners have about traffic delays ^.-id road d^niage.
Buck-eye also asserts that graiitrng^ -tl^e i-titerventir^ll of
Petitioners will add unaiecessan-, delay and prejudice to ti-ds
^.^roceediitg. Ora. April 19, 2013, Petitioiiexs ffled a reply to
Buck.eye's me^iiorandurn contra.

(14) Upon review, the ALJ finds good cause to graiit the motioii
to intervene #iled bv Petitioners.

{15} On Februa.ry- 6, 2013, as amei-ided on March 15, 2013,
Buckeye filed a motiaii tdr waivers of ceYtani fiffi-ig
requireni^iits cca-ti^ahied m the C)1^o Adm.C:ode.

(1:6) C^^ ju1y 22, 2013, Staff filed a notice that, vvith the exception to
the request for waiver of OWcr .Adn-LCode 4906-17-05(B)(5), it
did not object to ai^y of t1-te requested waivers. However,
Staff notes that it reserved the rigl-tt to r^qtfixe ii-ifarniation
from Buckeye in areas covered by the requested waivers if
Staff deternxirtes it to be iiec:essai-y duriiig die ^ottrse of the
investigatioii.

(17) 013 j^.^,T 18, 2013, B-tickeye filed a iiotice of witlidrawa.l of the
m Itiest for waiver froiii 01-do Athn.+Cod^ 4906-17-05(B)(5).

(18) On March 29, 24713, ClamPaigg^.^. filed a sn:eme,randun-i contra
to Buckeye's r'eqiiest for certain of ti-te requested waivers.
Champaign agrees with B-ttckeye that it should be granted
waivers fTC31171. the application requirements thtit k11E.' not

applicable to the t1i2-tC.'i:id2il+EiTit proposed 7n tl-11s case, but

disa.grees with the extent of f11e waivers requested.
Champaign C't3i1tE.'i7i'^^ that SC?1T1e of the c̀iii1.E.'i'tdII1ei1tS

proposed in this case involve n.acadiiyfiig the laca#ioii of EI-te
cuffeilt s#agiiig areas alid shifting a large portion of the
caallectioii line system in order to utilize the facilities
involved in Btre^feye 11. On. March 29, 2013, Petitioneas filed a
iiieiiioraridum in opposition to certain of the waivers sougIit
by B-Lackeye. Buckeye filed arePiy to Lhe iizemoaaiida conEra
d-ie inotiaii for waivers filed by Cliainlaaigii aiid Petitioners.

-6-
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d^i-dal of a waiver req.xest, as tl-tat decision is m the sole

discretion of the Board. Btickeye I^ ^ntiy (Ji^^^ 31, 2009) at S,
Ho^.Tever, in I, the Board acknowledged that it has
been the Board's practice to consider an intervenor's

arguments in oppositicart t^ a niation for waivers. Id. at 8-9.
Accordingly, the ALI will consider Petit-ioiiers` and

Chainpaigri's argunieiits in consideration of B^.^ckeye'^
u-totical.-t for waivears.

(20) Buckeye first requests a waiver of C:31ti.o Adcn.Code 4906-17-

02 that requires a sun.niai°^ ^iid overview of the loraposed
project including a statemeiit of the general purpose ^^id

descai-iption of tl-ie #acili:ty. Buckeye contends d-ta#

iiifomiatioii relating to the iurbines and other facilities

unrelated to the co-Hection hnes was previously reviewed by

the Board iit Buckeye 1: As a result, Buckeye proposes that it

not be required to provide tl-te Board with -hi£ortxaation
ct321c^..i'° `1-dT,1g tiiL cE.'1'tiflca$E`d facilities that aY'£.' not related to

the collection lz-tYes or other proposed clianges. There were

no objections to the motim-i for ^aiver of this rule. `nle ALJ

finds that good cause exists to warraiit graliEung Btickeye°s

motioit for waiver of C3Wo Adm.Cad^ 4906-1; -02.

(21) Buckeye requests a waiver of 01-do Adm.Code 4906-17-03
that reqtures t1-te apphcaiit to subniit detailed an.fonnation on
the typ£.' of wTi"id tui'b3I1€..'S of t,ht^..' project, the I111I11ber of

t--Lirbi-nes, capacity figures, land area requi.i°.enients and a
detailed project schedule. Buckeye similarly requests a
waiver from the reqZ -tirein.mits of this rule that do not relate
to the collection lines aiid other proposed changes in the
project's desi:gti. There were no objections to tl-te motion for
waiver of this rule. "l lic AL.JJ tiitds that good cause exists to
^affa^.-tt gralatmg Buckieye$s motion for waiver of 0T.-u:v
Adin.Code 4906-17-03.

(22) Buckeye requests a waiver from Ohio Adm.Code 4906-17-04
1A7I-tich relates to the selection of the project ai^ea for the ivvind
genera't^^ii facility. Buckeye daiins that the itiFormatioii
tuider this 1°tiIe is not applicable, as siting of the project was
completed aiid approved irr. Buch^ye I. `Iliere were no
objections to the n-totiozT for waiver of t1.^^^ ^-ule. The .ALJ
fi.xi-dS that good cause exists to warraiit granting Buckeye's
motionfor waiver of 01sio Adm.Cod:e 4906-17-U

-7-
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(23) Buckeye seeks a waiver of 0hio Adm.Code 4906-17-05 tliat

requires the appBcant to submit a wide range of infornxation
on the lt3c,titlft2l for tl'te facility including the fec"lturE..'s g#'C3log^.^

and hydrology of the project area site. Ai:c.ordn'tg to

Buckeye, it provided itrforniation required by the rtile in
Buckeye I ciid the proposed changes in the colleL'tlt3n line

systei'n and access roads and relocatlC)n of thf.' L:C3i2stT'u(:tiCln

stag121g area and substatioY'i have little relevance to the

i1Llo:LLlCatiVn required by this subsection.
However, Buckeye

site aiLi,.l layout 31l.6[l• AS.)x gi{.il$eYe].eVGit3oi13Jdr and XnfV1.i31.atiq,lj,i on

states that it will L'+rV^Ti0.i•••XXXe 41l..3
d6ited 1ilLl:CfJ of the project area

how the proposed ^.J.^Yg'C. .Li.i ciA1le6..t3RJr^ YYliG
deJS.i'.1i relates to

tiLL. cl..LYe^.2t3oili, l12fes^^t.lt'{„-1iV1 of the project. ^T

(24) Tl"LE! A.l_.I finds good t..atis£.' to grant the motion for awa3.vE.'r of

Ohio Ad3t11. CCSd;^ 490647-{)5. As the i3[1.eTnorandc"i ci)nti°cl and

the inotion wG'aivers3.iled by Ch`t'^npaigii and Petitionerai, oi.L[y

applied to 0hio Adm.Code 4906-17-05(B)(5) and tl-tat portion

of Buckeye's waiver request 11as been withdrawn, t^"ie ALJ

finds that :tl1e issues rai Sed ln tlle 13.1e13.lorailda contra th£.'

niotion for Nvaiver of 01Zio Adm.Code 4906-17-05 are n-toot.

(25) Buckeye seeks a waiver of C)l.iio Adm.Code 4906-17-136
which requires the applicant s^.ahnut financial ira#orn-tatioit,
capital costs c'3nd intangible costs, aiid tJper,e3tion and

iliainte1li3nc.e expenses. Bi.lcl.ie.'y£' states that it will provide a

description of tl"1c current oiawrtersllip of the project area, b-tit

good cause ^.'9CI^'vt^,̀a to support this waiver bec.%1Lise the

proposed collection line desigri naodification and other
proposed design changes have little to xio impact oYi tl-ie
overall capital cost of the project. T1-tere were no objections
to the motion for waiver of this rule. The ALJ finds that

good cause exists to warralit grantir►g Buckeye's niotion for
wait,-er of {.:3hio Adm.Code 4906-17-06.

(26) Buckeve seeks awaitFer froui Ohio Adm.Code 4906-17-07
lnrhich requires ixtfoi-n.iation to assess the enviroiuilental

effects of tl-te facility. Buckeye claiins that tlle Board
reviewed the -en['irollnielltal inlpilct of the project in

,8P4.ck('(1C I c'ind the proposed desigli c..h€tilges are discrete

changes in tlle project design that have little relevance to the
in4oi-nlation required tlnder this subsection. Petitioners
object to Buckeye's nlotion for waiver from Ohics Adan.Code

-8-
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4906-17-07. Petitioners sLate tliat; wl-ule they do not believe
the aun.endn^e-ii^ application needs to describe the
ei^viroiunental inifa.acts of tl-ie portions for the project that
ivill renaain unchanged, the Board needs to exanwne the
envirsarmlental iinpacts of the relocated changed elements of
t1-te facili h,, iiicludfng aconstl~uc:tio-ia. staging area,,substatian:,
and access roads. As to Petitioners appositioii to O^o
Adm.Code 4906-17-07, Buckeye asserts that they oiti^ niake
the general statement that the eliviironment in-ipacts of the
^^located eleiiteiits of tI-te project should be identified.
8u;eye also dain.s the proposed cl-tanges in the
ameiidment applicatioii will hatT^ ^i-iirLi^l ff anv bearhxg on
air e.mis^ioiis, water disdiairges, and solid waste. geiieration;
and that it addressed ^l-ie design c.lia-iig;es impact to surface
waters and exisli-iig agricultural land in its applicatioli. 'nie.
AI..J finds that the issxaes raised by the Petitioriexs regarding
the e-niFirortmeiit;al impacts of the ^^iencci..ment project are
adeq-uately addressed in the a-niexidmeiit application.
'I'l^.e.^efore, Buckeye's mcatioi; €or a waiver of OMo Adm.Ccade
4906-1.7-07 is warjraiiteci and should be granted.

(27) Buckeye requests a waiver of 01-tio Adna.Cod^ 4906-17-08(A)
vn:rhi.cb relates to health and safety iss-Lies. Buckeye contends
that the waiver is warralated as it px^viously provided thi:s
fnfomiatair>n to the Board ni Biickeye T. Buckeye also contends
El-iat none of the iliformat^on reqLtired Uy tl-tas iule is relevant
to the proposed cha^r^ges to the project's desi.gti.

(28) Champaign objects to a waiver froin 01-tio Adin.Code 4906-
17-08(A)(2)(a). Champaign ^amis that noise levels in.. the
proposed stagnig areas as v^^.^H as along the new collectio^.t
^me routes and access roads durnig the ^iistractic+n pfiase
should be ini^oitant i-iiformation needed for the
determina.ticin of the Baarcf. Petiticaxiers also object to
Buckeye's niotioii for waivers of 01-tio Adm.C'cad^ 4906-
17-08(A)(2)(a), (c), an:.c (d). Petitioners state that these
proA?a,sics-ns require ^l-te afaphcali^ to describe the iioise
impacts of the frraject`s construction activities on
^.-^eighbormg properties and desciibe noise-sens-th^^Ye areas
aiid ixutigatioli nieasure^ that will be foHuvved to reduce
iiois^ iiitpacts. Petitioners assert that the proposed changes
in the ainelidniem.t applicatic^^^ will produce noise and tl-ie
Board should be irfo.^^.xted about t7.-ie actual iioise i^^pacts of

-9-



1:3-360-EL-BGA

the clmi;g;erl aiiti relocated facility ,compoiients. Petitioners
also object to the waiver from Ohio Achn,Cocl.e 490647-
f18(A)(3), :au.̂  it requires the applicant to ideiatify aizy iml.->act to
pt.blic and private water s-upplies froni its activities aiid
t^ldliq' co-nipon.eitts aiid the Board needs to know if anyof
the proposed changes will affect nearby water s-upplies.

(29) As to , the Peti.tionei-s and Chanipaigifs opposition to its
iiiotiori for waiver fron-i Oluo Adni.Gode 4906-17-08(A)(2)(a),
(c), and (d), BiLlck^'..-'yf.' states tl'1at it supplied all of d'iis

inf oi'i3iatioil: in its initial appllcatiiCfll in B t f cl^ f # l c: ] aiid the

BC3a1'd approved a certificate ivIth conditions directed at

these cot2t"eiils.. AcCo2'dillg to $LtCkf.''vE', i1C3tlLti"1g in thL.'

ainendnient applicatioii e.hau.-tges the type of construction

equipment described in the initial &3p^.^lI C'c3 tioTt or the ge11exal

sound levels provided In the initial application. With regard

to 1 etiL.^oiiei`sr objection related to i-ilipact on nearby water

supplies as a restAit of the desigii chaiigesr Buckeye asserts

that they have failed to provide aiTy specific conunents oii

ho-tv i"elocati-ng co][}x`tructiol'1 lines, staging areas, a.

s-tibstatioi:i, aiid access roads will impact the private aiid
pulalic water supplies in the area. Buckeye asserts that it
provided extensive ii3fC3i'71'iat,1C>i1 legai'diilg its investigation

of any impact the project would have on water si.3fppli: in the

area to the Board in BuC`.'tC^ye 1,, c`iT7d nothing about :the chad1ges

pi°espose^.1 in the an.^endnient application warraitt resxibriuttal
of this irtfarinati:oii.

(30) The AIJ agrees tl-ia't the iiifoiiYlatioii necessary 1tiidei' Ol1iLl

Adm.Code 4906-17-08(A) was ^.^Tt3vide^C'1 by Buckeye in its

initial r`ippliC:'r".ltif)i"i in Buckeye I c111d the Board approved a

certificate %TitI +Coiichtioils directed at these COi3cei'Il.s. There

is nothing in tl2e aII1E.'ili"h71C"71t application tl'1at changes the

type of C:oilsti'T.tCtion equipment described in thL' liltti7cil

application or the general sotiutcl levels provided in the
initial application or the inlpact oii water supphes.

111eTefoFe, good cause exists to W8i'i'ailt gi'ailtiiig the iilotioil

for waiver of Ohio Adm.Code 4906-17-08(A)(2)(a), (c), aiid
(d).

(31) Bticket7e requests a waiver of Ohio Adxn.Code 49(}6-17-08(B)

that requires inforinatioiz related to vegetation aiid axiiinal

life surveys with the facility's project area botindary in

-10-
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Buckeye I and, given the dose pr^xmiity of the relocated

Collection Iin^s and staging areas to the prior locations,

$-^ckeye requ.iles that it iiot be xeqyixed to provide stmrey

irifoimatian for both vegetation and arumal hfe for the eniare

project area. Buckeye requests a waiver to provide s^Tey

m#ornaation on the areas of ^l-ie forest that will be

temporarily disti..^x°bed, as weil as a survey of the areas of

scrub-shrub area that -vvi11 experience a t^iiporalT

disturbance withnc^ permanent disturbance. Buckeye states

t1-iat it liroposes to ^ubndt the ^^^^owiiig inft^rmai^^^

iiicludiii^ a map showing the irttcarmation required under

0I,iio Adm..Coc^^ 4906-17-08(B)(1)(a)- vegetation and aitimal
life surveys in areas where the relocated collect-icrn lines ^i-e

routing through forestland or scmta-shrub a sununary of

str^^^ crossing ai-id. wetland .delil-teatiraii studies; aiid a list

of major species from the sui.^^^eys and aii estimate ^ji tS-l+e

impact of construction of the relocated collectioii lines,
stagi-ttg areas, access ioads, and sul^statioii. Buckeye also

reqka:ests a waiver fi€^m the requireraa.eiit of Ol-iica Achri.Code

4906-17-08(B)(3) because tMs rule addresses the iinp.act of

operation wlucl-c is inore relevant to the operati.c^ii of the

turbines, and not the buried collection lines access roads,

stagiiig areas, .aii,^ sut*tati.on. There were no objections to

the inotioii for waiver of this rule. 'n7e ALJ fii7.-ids that good

r-au:se exists to warrant grantii-ig Buc:keve's motion for
waiver of Ola.i+^ Adm.Code 4906-17-08(B)(3).

(32) Buckeye requests a waiver from 01-do Adm.Code 4906-17-
08(C) whuch requires the applicant to provide informatioii
on hultd uses within five miles of the facility, the Y^-Lu7f.'lb+E'T of

resid^ntial f^^.^xties ^^thin 1,000 feet of the faciht^
^otuidary, turbines, setbacks, land use impacts, stratctzre^ to
be removed a-tid relocation and plans for the future use
of the site, aiid economic impact. Buckeye states that it
provided this ix.-tfon-nation to the Board i^.^ BZtcI(zye I aiad the
iltfi31'3.Ytr'1. $flC}21 ^l b^.' u.i39:.lia1,gt'^ ^y the proposed ct3^^ect1:Q13

lane redesagri, the relocatian of the stagnig ^^vas, and other
proposed Cl-^iges.

(33) Cl-tampaign objects to the request for a waiver of 01'lio
Adm.Code 4906-17-08(C)(3). Cl-uunpaign states that the
probable iinpac.:t of the ^^iistruc:tioii of the project on public
services and facilities is ^.-i essential factor i^^ the Board's

-11-
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detem-tinatioit in this case. Cliampaign disagives with
Buclce^ye's assel:fions that the snfcamiatiota has pretTieausiy>
been provided in Buc:°k-^.^e L C°hampaign clainls tl^^
ctlm-tilative inipact n-tav be diffei:`ent than previously
provided in Buckeye I and Brdck,^ile 11.

(34) Because the cuniulative ini^..^ac.t of Buckt^ye I at-id. Bziek.eye II
projects is not at issue in the amendment applica^olt, the
ALJ fii-ids tio merit to Cluunpaigla's objectioiis and finds
good cause to grayit the waiver of Ohio Acitn.Cod.e 4906-17-
08(+C)..

(35) $uclcey, e seeks a waiver frorn Ohio Adiaa..Code 4906-17-08(D)
which requires the applicant to submit geiieral niforiilation
regarding tl1L' cultural itT1pc"ict of the faCilitv. B1tCk£'-I'^E,' states

that it provided tllis ir1fo3"tl`tati.C)T'1 to the ioc"ird in P2i.:'i t'Ejt' 1.

Bur.keye proposes tliat, gtvt-ii the lin-uted nature of tht-
desigii changes, the requirements of subsection 01uo
.^dn'L.Cade 4906-17-^8(D) be waived, iAra.th tPie ea.ceptton that
BucT^eve I-fie required to provide a map in accordance with
Ohto,^dm.Code 4906-17-08(L)(1) and esttniate the inipact of
tl^^ colle+ctaoii line redesign and relocattoYi of tl-te construction
Stc"2git1g areas, access roads, aiid SuliSLat'i.flil o1i Lhe landmarks

set forth in the map. ThElr^.' were tiC3 C3bjE!CtiCti`t,S to the 23.1C3ttC}Il

for waiver of tlits rule. The ALI fii:zds ^lia.t Rcod cause exists
to warraixt grautiiig Buckeve's n-totion for waiver of C}hto
Adtra.Code 4906-17-0$(D).

(36) Buckeye requests a waiver froni Oluo Adm.Code 4906-17-
08(E) that requires SI"dC?rn1at3.t'3n regC'irdlilg p1.t.bhc lI1tL'.iz"3.CtioI1

prClgrc̀ 31iYs, IliSuraiic£", radio aiid television interference,

.ntilitary radar interference, the finpact oai roads and bridges,
and t13e decommissioning plati for the tacilih-. Buckeye
states that it is iY^t propc+silig to modii:y its certificate in
regard to ailv condition of these topics, aiid th(..' proposed

^^lail^E in t:tJllecttt3'tl line d£'Sigl:i and Ll3G otl1E'T' d!E's1gi1

chat1-S have Il`tl:ttliuc'1l beari11g C323 tl-taf' trlf4?.T3.IlatYC7i1 reqLtil'L?d

bv tl115 rule.

(37) Qlatxipaign o t^sjec.ts to the tvaiver of 01Iao Adin.Code 4906-
17-08(E)(1), (2), (5), aiid (6). Champaign claiuis tl-iat tl-ds
^ifori7.iation is critir:al in order for Buckeye to set .£cay:fli the
-nec:essary niodificatioiis to its public itiforiiiation prag,ratns
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and insurance protection, as well as the ant-.ipated hnpac#
to roads, bridges, iuid d+ecoinniissionmg plans due to the
proposed ament^nieat^ts.

(38) The AL^ ^i-iids that, because the application is not proposhig
to modify the existing certificate of Bii c7scye I re.tated to public
artte^^^tioii programs, isi,surance, radio ai-id television
inter^ereaace, iniIitary radar interference, the inip^ict e ►ii roads
aiid bI'1.dg£ °̂:5, aiid the d'L.'Ci3iTm:115s'€tJnl^.^,t 9 ^.'3^:i#I3. for t3.t? facility,

good cause exists to grant the ivqti1ested waiver of 01uo
Adn.Code 4906-17-08(E)(1), (2), (^), aiid (6).

(39) Buckeye seeks a waiver from 01-uo Adtn.Cr^^^ 4906-17-08^F,)
tl-iat requires ^^^^ applicant to provide the Board with

.i-nfcarmaEioii regarding the faciliWs inipact on agricultural

^aiid. Buckeye states that itps.o.:`ided this h-ifornation to the
Board in $uc1qte I -iid it seeks a waiver so that it would only

provide information relating to the collection Ih3e^ redesigix
and thf.' I"£,'locc1tli3II. of tl-ic ct3Z1sti°actit?i1 St3gilig area, access

roads, aiid substation. There we^e iio objections to the
ii1ahon for wahFer of tl^s rule. The ALI .f^.nds that good

cacise exists to warrant graiiting Bucka3ye's n-lotion for

waiver of OWo Adm..Code 4906-17--08(F).

(40) The A.LJ wishes to clarify that, although he 1s -wiffi^^g to grant
the requested waivers, this does not precl^dt- Staff or the
Board froni requesting the waived irforniation, and. Buckeye
must provide to Staff aiid the Board aiiy a-t7^ all waived
itrfomiatioii req-Lte^^^ in this proceeding.

It is, tIierefore,

-13-

ORDERED, That the procedural ^^l-tedule for this proceeding be adopted as set
forEli in ffiiding (6). It is, further,

ORDERED, Uiat tl-ie procedures set forth in fndhig (7) be adhered to. It is,
furtlier,

ORDERED, T'3-cat ^^^ in^tioiis to hiter^ eite filed by the Board of Conunissi:aiiers of
Champaign C+^tu-ity, Boards of T-i~ustees of Undon aiid Urbana townships, the ciqr of
Urbana, the Ohio Fann l'attreau Federation, Diane McConnell, Rolvrt McCoauie1l aiad
Juha Johnson are granted. It is, f-^rtl-ter,
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ORL`►E1^ED, That Buckeye's motion. for waivers filed caii Febrtiary 6, 2013, as
ameaideci on Marci-i 15, 2013, be granted. It is, furtlzerF

ORDERED, '11iat a cop^.^ of this eiitry be serxred upon all interested persox-is of
record.

THE OHIO POWER SITING BOARD

s Sc:.ott Farkas
By: Scott E. Farkas

Attorney- Exainft-ter

CM1P;r'sc
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BEFORE

THE OHIO POWER SITING BOARD

In the .Matter of the Application of Buckeye )
Wind, LLC, to Amend its Cerdficate Issued ^ Case No.13-36B-EL-BGA
tn. Case No. 08-666-EL-BGN. )

OEi7ER ON CERTIFICATE AMENDMENT

The C7hio Power Siting Board, coming now to consider the above-entitled matter,
having appointed an administrative law judge (ALJ) to conduct the hearing, having
reviewed the exhibits introduced into evidence, and being otherwise fully advised, hereby
issues its Order on Certificate Amendment in accordance with R.C. Chapter 4906.

APPEARANCES:

Vorys, Sater, Seymour and Pease LLP, by M. Howard Petricoff, Michael J. Settineri,
and Miranda R. Leppla, 52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216-1008, on
behalf of Buckeye Wind, LLC.

Mike DeWine, Ohio Attorney General, Werner Margard and John H. Jones,
Assistant Attorneys General, Public Utilities Section, 180 East Broad Street, Columbus,
Ohio 43215, and Sarah Anderson and Summer Plantz, Assistant Attorneys General,
Environmental Enforcement Section, 30 East Broad Street, 25th Floor, Colurnbu.s, Ohio
43215, an behalf of Staff.

Van Kley & Walker, LLC, by Jack A. Van ICley, 132 Northwoods Blvd., Suite C-1,
Columbus, Ohio 43235 and by Christopher A. Walker, 137 North Main Street, Suite 316,
Dayton, Ohio 45402, on behalf of Diane McConnell, Robert McConnell, and Julia F.
Johnson.

Kevin S. Talebi and Jane A. Napier, Assistant Prosecuting Attorneys, 200 North
Main Street, Urbana, Ohio 43078, on behalf of Champaign County Board of
Commissianers, and Uni®n and Urbana Township Boards of Trustees.

Breanne Parcels, 205 South Main Street, Urbana, Ohio 43078, on behalf of the city of
Urbana.

Chad A. Endsley, Chief Legal Counsel, 280 North High Street, P.O. Box 182383,
Calumbus, Ohio 43215-2383, on behalf of the Ohio Farm Bureau Federation.
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OPINION:

I. Summary of the Proceeding

-2-

On March 22, 2006, the Btiard issued an Opinion, Order, and Certificate granting
the application of Buckeye Wind, LLC (Buckeye or Applicant) for a certificate to construct
a wind-powered electric generating facility in Champaign County, Ohio. In re Buckeye
Wind, LLC, Case No. 08-666-EL-BGN (Buckeye I). On May 28, 2013, the Board issued an
Opinion, Order, and Certificate granting the application of Champaign Wind, LLC for a
certificate to construct a wind-powered electric generating facility in Champaign County,
Ohio. In re Champaign Wind LLC, Case No.12-160-EL-BGN (Buckeye 11).

On March 19, 2013, Buckeye filed an application to amend the certificate issued in
Buckeye I. In its amendment application, Buckeye proposes six changes to the certificate
issued by the Board in Buckeye I including: adjusting the construction staging areas;
moving one staging area 1.3 miles west; shifting the project substation by 1,000 feet;
adding a new access road; modifying four previously approved access roads; and moving
the electric collection line system underground. On February 6, 2013, as amended on
March 15 and 19, 2013, Buckeye filed a motion for waivers of Ohio Adm.Code 4906-17-02,
03, 04, 05, 06. 07, 08(A), 08(B), 08(C), 08(D), 08(E), 08(F).

On March 22, 2013, Buckeye filed proof of service with the Board indicating that
copies of the amendment application had been served upon local government officials and
an area library, in accordance with R.C. 4906.06 and Ohio Adm.Code 4906-6-10(B). On
May 16, 2013, Buckeye filed proof of public notice of the amendment application that was
published in Champaign County on April 1, 2013, in the Urbana Daily Citizen. On
November 1, 2013, Staff filed a report (Staff Report) evaluating the amendment application
(Staff Ex. 1).

By Entry issued November 21, 2013, the ALj found that none of the six proposed
changes in the amendment application would result in a material increase in any
environmental impact of the facility. The ALJ also found that the following three
proposed changes in the amendment application did not require a hearing under R.C.
4906.07(B), because they did not result in a substantial change in the location of all or a
portion of the facility: adjustments to the construction staging areas; modifications to four
previously approved access roads; and the movement of the electric collection line system
underground. However, the ALJ found that the changes in the amendment applicanon
relating to the movement of one staging area 1.3 miles west, shifting the project substation
by 1,000 feet, and the addition of a new access road, required a hearing under R.C.
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4906.07(B), because they may result in a substantial change in the location of all or a
portion of the facility, Therefore, the ALj scheduled a hearing on January 6, 2014, solely to
consider the portion of the amendment application related to the movement of one staging
area 1.3 miles west, shifting the project substation by 1,000 feet, and the addition of a new
access road. The November 21, 2013 Entry also granted the motions to intervene filed by
the Board of Commissioners of. Champaign County (Champaign), Boards of Trustees of
Union and Urbana townships (Townships); the Ohio Farm Bureau Federation (Farm
Federation), city of Urbana (Urbana), and Diane McConnell, Robert McConnell, and
Julia Johnson (Citizen Intervenors), and granted Buckeye's rnotion for waivers of C?hia
Adm.Code 4906-17-02, 03, 04, 05, 06. 07, 0s(A), 08(B), 08(C), 08(D), 08(E), 08(F).

On December 16, 2013, Buckeye filed a notice of withdrawal of its request to sluft
the western construction staging area as proposed in its amendment application, On
December 23, 2013, Urbana filed a response to Buckeye's notice of withdrawal of its
request to shift the western construction staging area. Urbana noted that, given Buckeye's
withdrawal of the portion of its amendment application for the relocation of the western
construction staging area, which was its principal reason for intervening in this case,
Urbana had no other issues to address at the hearing.

On December 23, 2013, Staff filed the testimony of Stuart M. Siegfried and the
Applicant filed the testimony of Michael Speerschneider. No other parties filed testimony.
The hearing was held as scheduled on January 6, 2014.

H. Applicable Law

Buckeye is a corporation and a person under R.C. 4906.01(A) and is certificated to
construct, operate, and maintain a major utility facility under R.C. 4906.10, in accordance
with the Board's Order in Buckeye I.

Pursuant to R.C. 4906,10, the Board's authority applies to major utility facilities and
provides that such entities must be certified by the Board prior to comrnencing
construction of a facility. In accordance with R.C. Chapter 4906, the Board promulgated
rules, which are set forth in Ohio Adm.Code Chapter 4906-5, presc ' ribing regulations
regarding applications for major utility facilities and amendments to certificates.

R.C. 4906.07 requires that, when considering an application for amendment of a
certificate, the Board shall hold a hearing "if the proposed change in the facility would
result in any material increase in any environmental impact of the facility or a substantial
change in the location of all or a portion of such facility other than as provided in the
alternates set forth in the application." In conformance with this statutory provision, Ohio
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Adm.Code 4906-5-10(B)(1)(a) provides that the ALJ shall schedule a hearing in an
amendrnent case, if the proposed change would result in any significant adverse
enviz°oxune-ntal impact of the certified facility or a substantial change in the location of all
or a portion of such certified facility. An applicant is required to provide notice of its
application for amendment in accordance with R.C. 4906.06(B) and (C), and Ohio
Adm.Code 4906-5-10(B).

By Entry of November 21, 2013, the ALJ found that none of the six proposed
changes in the amendment application would result in a.material increase in any
environmental impact of the facility. The ALJ also found that the portions of the
amendment application related to the construction staging areas, modifications to four
previously approved access roads, and the movement of the electric collection line system
underground did not require a hearing under R.C. 4906.07(B), because they did not result
in a substantial change in the location of all or a portion of the facility.

However, the ALJ found that the three remaining proposed changes in the
amendment application required a hearing under R.C. 4906.07(B), because they may result
in a substantial change in the location of all or a portion of the facility including: the
movement of one staging area 1.3 miles west, shifting the project substation bv 1,000 feet,
and the addition of a new access road. In accordance with these findings, the ALJ
schedulecl a hearing on January 6, 2014, solelv to consider the portion of the amendment
application related to these three changes under the provision in R.C. 4906.07(B).

EgLrin

At the commencement of the January 6, 2014 hearing, the Citizen Intervenors
entered ar, objection to the scope of the heaaring and moved to allow questions regarding
the portion of the amendment application that includes the relocation and burial of the
electrical lines. The Applicant opposed the motion. While noting that the Citizen
Intervenors failed to file an interlocutory appeal of the November 21, 2013 Entry that
established the scope of the hearing, the ALJ denied the motion. At the hearing, Michael
Speerschrteider testified on behalf of the Applicant and Stuart Siegfried testified on behalf
of Staff. No other witnesses testified on behalf of any parties.

Michael Speerschneider, chief permitting and public policy officer for EverPower
Wind Holdings, Inc., and an officer of Buckeye, described the proposed amendments to
the certificate issued in Buckeye I including, the collection line system, the location and size
of three construction staging areas, the location of four access roads, the addition of a new
access road, and the location of the project substation. He explained that the proposed
amendment will result in significantly less impact on the environment and the local
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community, primarily as a result of eliminating overhead collection lines in favor or
underground lines. He also noted that another benefit of the proposed design is that the
majority of the collection line system, all staging areas, and the substation will now share
the same locations as the collection line system, staging areas and substation approved in
Buckeye II. Mr. Speerschneider indicated that the new access road will be an improvement
to the overall design because it will allow for a direct route from another nearby
construction staging area for four other tuxbines. He also claimed that the new access road
wzli not create any environmental concerns. With respect to the substation location, he
explained that, if the amendment is approved, the current location for the Buckeye I
substation will be abandoned and the substation will be placed in the same location as the
Buckeye II substation and avoid the impacts of two substations. (Buc:keye Ex. 1 at 2-5.)

Staff witness Stuart Siegfried explained that his testimony is limited to only the
shifting the project substation by 1,000 feet and the addition of a new access road, because
the Applicant had withdrawn the portion of the application that proposed the movement
of one staging area 1.3 miles west, Mr. Siegfried indicated that no other Staff analysis was
needed with respect to the movement of the substation because the substation approved
by the Board in Buckeye I will be eliminated and the remaining substation will be
constructed on the location already analyzed by Staff and approved by the Board in
Buckeye II. (Staff Ex. 2 at 4.) Mr. Siegfried stated that the new access road will be
approxim,ately 2,600 feet in length with a permanent disturbance of 20 feet. Mr. Siegfried
also referenced the application noting that the new access road will reduce construction
related traffic on a public road. (Staff Ex. 2 at 6.)

IV. Staff Investization of Proposed Amendment

With its amendment, the Applicant is proposing to modify certain components of
the wind farm previously certified in Buckeye I, including changes to the construction
staging areas, project substation, access roads, and the electric collection line system. The
Applicant is not proposing to relocate or add wind turbines under this proposed
amendment. (Buckeye Ex. 2 at 2; Staff Ex. 1 at 1-2.)

In its report of investigation, Staff found that, with this amendment, the Applicant
is proposing to adjust the sizes and locations of three construction staging areas, which are
identical to those approved by the Board in Buckeye II. The Applicant initially proposed to
move the western staging area 1.3 miles west of its initial location to a parcel that the
Applicant indicates it controls. The portion of the amendment application related to the
shift of the western staging area was later withdrawn by the Applicant. (Buckeye 1 at 5,
11; Staff Ex. 1 at 2-3.) Staff also noted that the eastern and southern staging areas are
proposed to be relocated at the request of the landowners within the same parcels as



13-360-EL-BGA -6-

initially planned and would allow it to use the same staging areas for both the Buckeye I
and Buckeye II projects. Staff did not conduct an additional analysis of the proposed
staging areas in this amendment proceeding. (Buckeye Ex. 2 at 7; Staff Ex. I. at 2.)

Staff reported that the Applicant has proposed to move the project substation
within the same parcel as initially approved. The amendment related to the proposed
move of the substation would entail the temporary disturbance of approximately five
acres, with permanent distu.rbance estimated at 1.75 acres. The Applicant indicated that
the proposed change to the substation location would allow it to use the same substation
for both Buckeye. I and Buckeye II projects. The size and location of the amended substation
area are identical to those approved by the Board in Buckeye H. Because the size and
location of this project component has been previously approved by the Board and,
therefore, found to have been reasonable, Staff did not conduct an additional analysis of
the proposed substation location in this amendment proceeding. (Buckeye Ex. 2 at 6; Staff
Ex. 1 at 3.)

The Applicant is also proposing a new access road, as well as relocations of four
previously approved access roads. These amendments would entail a permanent
disturbance 20 feet in width, while temporary disturbance would typically include
vegetation clearing to a width of 55 feet. Staff found that these disturbance parameters are
consistent with those from the initial application. (Staff Ex.1 at 3.)

In addition, the Applicant is proposing to relocate four access roads from their
previously approved locations. The Applicant indicated that the proposed relocated
access roads are all located in farm fields, with no tree clearing required. First, the
Applicant proposes to shift the access road to Turbine 40, which is approximately 1,000
feet in len,gth, approximately 730 feet to the west. Staff found that this new route, which
would parallel the original route, would be further from a wetland and follow a relocated
collection line route. Second, the Applicant is proposing to relocate the north-to-south
access road to Turbine 36 at the landowner's request. Staff found that the shift is
approximately 500 feet east of its approved located and would follow a relocated
collection Iine. A third proposed change would extend one of the relocated access roads
east-west approximately 2,100 feet between Ault Road and Turbine 44. Staff noted that
this modification would avoid a stream crossing consistent with a suggestion made by
Staff during a field investigation for Buckeye I. The fourth proposed modification would
shift approximately 625 feet of the access road that extends from United States (U.S.)
Highway 36 to Turbine 21 approximately 470 feet to the east, so that it is within the same
parcel as the eastern construction staging area. According to Staff, this proposed shift
would move the access road's connection to U.S. Highway 36, so that it is no longer
directly in front of a residence. (Buckeye Ex. 2 at 6; Staff Ex. 1 at 3-4.)
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Under the amendment application, the Applicant has also proposed the
construction of a new access road running north and south between Turbines 16 and 18.
Staff found that this new access road reduces the need to use Perry Road and instead
follows arl approved collection line route. Staff determined that, although located largely
in an active agricultural field, the Applicant estimates that the new access road would
have temporary impacts to forested areas of 0.14 acres and would require a stream
crossing xtear Turbine 18; however, a crossing structure is already in place at that location.
(Buckeye Ex. 2 at 6-8; Staff Ex. I at 3-4.)

Staff explained that, as initially proposed, the electric collection system would have
been approximately 65.4 miles of which approxirnately 40 miles would have been
overhead lines. As proposed with this amendment, Staff notes that the electric collection
system would total 41.1 miles all of which would be installed ui-iderground on parcels of
participating landowners. Of the 41.1 miles, Staff deterrni.ned that there are 7.32 miles that
were nat reviewed and approved in Buckeye I or Buckeye II. As a result, Staff focused its
review in this proceeding on the 7.32 rniles of new collection line routing. According to
Staff, the Applicant is proposing to use direct burial methods, such as with the use of a
cable plow or trencher, to install the electric collection line in most areas and open trenches
for installation in areas where the direct burial methods may not be as appropriate. Other
installation techniques rnay be used in certain locations to facilitate the avoidance of
specific resources. The 7.32 xniles of relocated electric collection system would involve the
crossing of three streams, two wetlands, and three roads. Staff also noted that the
Applicant intends to install the collection line at these three road crossings using
directional drfllling and that, as such, any direct impacts to the road at the crossing
locations would be avoided, (Buckeye Ex. 2 at 5; Staff Ex. 1 at 4-5.)

Staff recomrnended the Board find the proposed amendment to the Certificate
poses miriimal social and environmental impacts, provided that the amendment includes
the following recommended conditions:

(1) The Applicant shall adhere to all conditions of the original
certificate for Buckeye I.

(2) The Applicant shall construct the facility as approved in
Buckeye I, and as further modified by the proposed amendment
and replies to Staff data requests in this proceeding.

(3) Within six months of completing construction, the Applicant
shall either coznm.unicate the location of the buri'ed electric
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collection lines to the Ohio Utilities Protection Service (OUPS)
or become a member of the OUPS.

(Staff Ex.1 at 7.)r

V. Conclusion

As noted previously, R.C. 4906.07(B) requires that, when considering an application
for amendment of a certificate, the Board shall hold a hearing if the proposed change in
the facility would result in:

1. any material increase in any environmental impact of the facility, or

2. a substantial change in the location of alI or a portion of such facility.

In conformance with this statutory provision, Ohio Adm.Code 4906-5-10(B)(1)(a) provides
that a hearing shall be scheduled in an ainendment case, if the proposed change would
result in any sigiuficant adverse environmental impact of the certified facility or a
substantial change in the location of all or a portion of such certified facility. Under the
amendment application, the Applicant proposed changes to four project components,
including the construction staging areas, project substation, access roads, and the electric
collection line system. No changes are proposed to relocate or add wind turbines.

With regard to the first of the two criteria requiring a hearing in an amendinent
application, upon review of the amendment application and the evidence of record, We
find that none of the proposed changes in the application would result in a material
increase in any environmental impact of the facility. Therefore, the Board finds that a
hearing to consider the first criteria was not required pursuant to R.C. 4906.07(B).

Turning to the second of the two criteria, the Board finds that the portions of the
amendment applica,tion regarding adjustrnents to the constxuction staging areas,
modifications to four previously approved access roads, and the movement of the electric
collection line system underground did not require a hearing under R.C. 4906.07(B),
because they did not result in a substantial change in the location of all or a portion of the
facility. However, because the portions of the amendment application related to shifting
the project substation by 1,000 feet and the addition of a new access road of approximately

1 In the Staff Report, Staff initially recommended a condition addressing the shift of the western stagfng
area proposed in the amendment applicatxon. This condition was no ]onger applicable following
Buckeye's writhdrawal of that portion of its amendment application.
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2,600 feet in length may result in a substantial change in the location of aIl of a portion of
the facility, we find that a hearing was required undei R.C. 4906.07(B). As such, a hearing
was appropriately held on these portions of the amendment application.

In considering the portion of the amendment applieatian that was the subject of the
hearing because it would result in a substantial change, as noted previously, the record
reflects that the adjustments to the sizes and locations of the eastern and southern staging
areas were proposed at the request of the landowners vv'ithin the same parcels as ixutially
planned (Buckeye Ex. 2 at 7; Staff Ex. 1 at 2). Also, the proposed changes to the
construetion staging areas would allow Buckeye to use the same staging areas for both the
Buckeye r and Buckeye II projects which we have previously determined reasonable and
apprQved (Buckeye Ex. 2 at 7, Staff Ex. 1 at 2). In addition, the Applicant will no longer
use the project substation initially planned for Buckeye I and, instead, will use the
substation approved by the Board in Buckeye I.I. As a result, the Applicant will use the

sazne substation for both the Buckeye I and Buckeye 11 projects, effectively eliminating a
substation (Buckeye Ex. 1 at 2-5). Further, the znodifications to four previously approved
access roads will all be located in farm fields and will require no tree clearing. The
modifications to hvo access roads will now follow relocated collection lines, one access
road will avoid a stream crossing, and another access road will avoid being placed directly
in f-.ro:nt of a residence. The additional new access road proposed in the application
reduces the need to use Perry Road and, instead., follows an approved collection line route.
(Buckeye Ex. 2 at 6; Staff Ex. Z at 3-4.) No issues were raised at the hearing regarding these
portions of the amendment application.

As for the remainder of the arnendment application that was not within the scope of
the January 6, 2014 hearing, a portion of this relates to the electric collection line system.
The record reflects that approximately 40 miles of the total 65.4 miles of the electric
collection line system originally approved to be overhead is now proposed to be placed
undergraund. In addition, aIl of the 41.1 mi.les will be installed on parcels of participating
landowners. Of the 41.1 miles, Staff deterrnuzed that there were 7.32 miles that had not
previously been reviewed and approved in Buckeye I or Buckeye I.£. In order to avoid
specific resources, the Applicant proposes to use direct burial methods to i:nstall the
electric collection line in most areas or open trenches where the direct burial methods may
not be as appropriate, as well as other installation techniques. In addition, the Applicant
intends to install the collection lines for the 7.32 rniles using directional drilling at three
road crossings which will avoid any direct impacts to the road at the crossing locations
(Buckeye Ex. 2 at 5; Staff Ex.1 at 4-5.)

We note that the AL} denied the motion of the Citizen Intervenors at the
commencement of the hearing to expand the scope of the hearing. Specifically, while
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expressing agreement vvith Staff's finding that the applicant use directional drilling on the
7.32 mil.es of the electrical system, the Citizen Intervenors also sought to expand the
hearing because they wanted to make sure that the decision of this Board required
directional drilling be done for the entire length of the electrical lines. "Now, we are not as
much concerned about the locations of the lines as we are about whether the installation of
those lines is going to cut through the roads in the community. "Te have a cornmitment
from the applicant in response to the Staff's data requests that the 6.3 miles of line in
brand-new locations will use horizontal directional drilling to go under the roads instead
of cutting through them. "We want to make sure that the decision of this Board requires
directional drilling to be done of that extra 24 miles of electrical lines as well the 6.35 miles
that the Applicant's already committed to use directional drilling for." (Tr. at 9), The
Citizen Intervenors rnade no argument that the location of the electrical collection system
required a hearing in accordance with R.C. 4906.07(B). It is clear that the Citizen
Intervenors merely wanted to ensure that directional drilling was used for burvizlg the
electrical lirtes. It is noteworthy that the Citizen Intervenors never filed an interlocutory
appeal of the November 21, 2013 ALJ Entry; rather, they made an untimely motion for the
same relief at the commencement of the hearing. Notwithstanding the merits of this
procedural blemish, we agree with the ruling of the ALJ that R.C. 4906.07(B) does not
require that the scope of the hearing include consideration of the Citizen Intertrenors' issue
regarding the utilization of directional drilling. Moreover, while not raised as an issue by
the Citizen Intervenors, we find that the movement of the electrical system at the same
location, from above ground to underground, does not result in a substantial change in the
location of all or a portion of the facility previously approved by the Board. Therefore,
there was no statutory requirement under R.C. 4906.07(B) to hold a hearing on this portion
of the amendment application.

Based upon the record 'zn this proceeding, the Board concludes that, pursuant to
R.C. Chapter 4906, Buckeye's amendment application should be approved, subject to the
conditions set forth zn. Buckeye I and the Staff Report. Accordingly, Buckeye's certificate,
issued in Buckeye I, should be amended to provide for adjusting the construction staging
areas, shifting the project substation by 1,000 feet, adding a new access road, modifying
four previously approved access roads, and moving the electric collection line systerri
underground.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) Buckeye is a corporation and a person under R.C. 4906.01(A).

(2) Buckeye's electric generation facility is a major utility facility
under R.C. 4906.01(B)(1).
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(3) On March 19, 2013, Buckeye filed an application in this
proceeding to amend thecertificate issued in Buckeye 1,

(4) The proposed amendment wauld involve adjusting the
construction staging areas, shafting the project substation by
1,000 feet, adding a new access road, modifying four
previously approved access roads, and moving the electric
collection line system underground.

-11-

(5) In accordance with R.C. 4906.(}6 and Ohio Adm.Code 4906-5-
10(B), Buckeye served copies of the amendment application
upon local government officials and a pv:blic library and filed
its proof of service on March 22, 2013. Public notice of the
proposed amendment was also published in Champaign
County, phio and filed with the Board on May 16, 2013.

(6) On November 1, 2013, Staff filed a report evaluating the
am.endrnerit application.

(7) By Entry issued November 21, 2013, the ALJ found that none of
the six proposed changes in the amendrnent application 7KTould
result in a xr►aterial increase in any environmental impact of the
facil'zty. The ALJ also found that the fdllowing three proposed
changes in the amendment application did not require a
hearing under R.C. 4906.07(B), because they did not result in a
substantial change in the location of alk or a portion of the
facility: adjustments to the construction staging areas;
modifications to four previously approved access roads; and
the movement of the electric collection line system
underground. However, the ALJ found that the changes in the
amendment application relating to the movement of one
staging area 1.3 zniles west, shifting the project substation by
1,000 feet, and the addition of a new access road, required a
hearing und.er R.C. 4906,07(B), because they may result in a
subsfantial change in the location of all or a portion of the
facility.

(8) Champaign, Townships, Farm Federation, Urbana, and the
Citizen Intervenors were granted intervention in this
proceeding.
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(9) By Entry issued November 21, 2013, the ALJ granted Buckeye's
motion for waivers of Ohio Adm.Code 4906-17-02, 03, 04, 05,
06, 07, 08(A), 08(B), D8p, 08(D), 08(E), 08(F).

(10) On December 13, 2013, Buckeye filed a notice of withdrawal of
its request to shift the western construction staging area.

(11) On December 23, 2013, Urbaria filed a response to Buckeye's
withdraNval of its request to shift the western construction
staging area and noted that it had no other issues to address at
the hearing.

(12) An evidentiary hearing was held on January 6, 2014, to
consider the portion of the amendment application related to
shifting the project substation by 1,000 feet, and the addition of
a new access road.

(13) The basis of need criteria in R.C. 4906.10(A)(1) is not applicable
tc) this case. The application satisfies the criteria in R.C.
4606.10(A)(2) through (8).

(14) Based on the record, in accordance with R.C. Chapter 4906, the
certificate of environmental compatibility and public need for
Buckeye's electric generation facility, issued in Buckeye I,
should be amended to permit: adjusting the construction
staging areas; adding a new access road; mod.i.fying four
previously approved access roads; and moving the electric
collectiori Iin.e system underground, subject to the conditions
set forth in Buckeye I and this O.rder.

ORDER;

It is, therefore,

-12-

ORDERED, That Buckeye's amendment application be approved, subject to the
conditions set forth in Buckeye I and this Order. It is, further,



13-360-EL-BGA a13-

C1RDERED, That a copy of this Order on Certificate Amendment be served upon a.ll
interested persons of record.

THE QHIta POWER SITING BOARD

'`».../ Todd
Public Ui

avid dman, Board Member
and L7%rector of the Ohio
Development Services Agency

heodore Wymyslc^r ard
Member and Director of the
Ohio Departx.nent of Health

.

^ Davi niei , Board Member
and Director of the C?hio
Department of Agriculture

SEP/ sc

Entered in the Journal

FEB 18 2014

, Chairman
ussion of Ohio

ja es Zehringer, Board ber
and Director of the Ohio
Department of Natural Resources

^.4^-44^ -
Craig Bu fl , Board Member
and Intexim Director of the Ohio
Environmental Protection Agencv

Je kechf , Board Member
And Public Member

Barcy F. 1VIcNea1
Secretary



BEFORE

^ HE OHIO POWER SITING BOARD

In the Matter of the Application )
of Buckeye Wind, LLC, to Amend Case No.13-3Fi0-EL-BGA
its Certificate Issued in Case No. )
08-666-EL-BGN. )

ENTRY ON REHEARING

The Board finds:

(1) On March 22, 2006, the Board issued an Opinion, Order,
and Certificate granting the application of Buckeye
Wind, LLC (Buckeye), for a certificate to construct a
wind-powered electric generatian facility in Champaign
County, Ohio. See In re Buckeye Wind, LLC, Case No. 08-
666-EL-BGN (Buckeye 1).

(2) On March 19, 2013, as revised on December 16, 2013,
Buckeye filed an application to amend the certificate
issued in Buckeye I. In its amendment application, as
revised, Buckeye proposed the following five
modifications to the certificate issued by the Board in
Buckeye T: adjusting the construction staging areas;
shifting the project substation by 1,000 feet; adding a
new access road; modifying four previously approved
access roads; and moving the electric collection line
system underground.

(3) R.C. 4906.07(B) sets forth two separate and distinct
reasons that would require the Board to hold, a hearing
on an amendment application. The first being that the
proposed amendment would result in a material
increase in any environmental impact of the facility. The
second reason necessitating a hearing is if there is a
substantial change in the location of all or a portion of
the facility.

(4) By Entry of November 21, 2013, the administrative law
judge (A.LJ), in considering the first reason for a hearing,
found that none of the five proposed changes in the
amendment application would result in a material
increase in any environmental impact of the facility that
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necessitated a hearing under R.C. 4906.07(B). With
regard to the second reason requiring a hearing, the ALj
found that the portions of the amendment application
related to the construction staging areas, modifications
to four previously approved access roads, and the
movement of the electric collection line system
underground did not require a hearing under R.C,
4906.07(B), because they did not result in a substantial
change in the location of all or a portion of the facility.
However, the two remaining proposed modifications in
the amendment application related to shifting the project
substation by 1,000 feet and the addition of a new access
road required a hearing under R,C. 4906.07(B), because
they may result in a substantial change in the location of
all or a portion of the facility. In accordarzce with these
findings, the ALJ scheduled a hearing on January 6;
2014, solely to consider the portion of the amendment
application related to these two modificatioiis under the
provision in R.C. 4906.07(B).

(5) On February 18, 2014, the Board issued its Order on
Certificate Amendment in this case (Order) approving
the amendment application subject to the conditions set
forth in Buckeye I and the Order.

(6) R.C. 4906.12 states, in pertinent part, that R.C. 4903.02 to
4903.16, and 4903.20 to 4903.23, apply to a proceeding or
order of the Board as if the Board were the Public
Utilities Commission of Ohio (Commission).

(7) R.C. 4903.10 provides that any party who has entered an
appearance in a Commission proceeding may apply for
rehearing with respect to any matters determined by the
Commission within 30 days after the entry of the order
upon the journal of the Commission.

(8) Ohio Adm.Code 4906-7-17(D) states, in relevant part,
that any party or affected person may file an application
for rehearing within. 30 days after the issuance of a
Board order in the manner and form and circumstances
set forth in R.C. 4903.10.

-2-
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(9) On March 20, 2014, the Board of Commissioners of
Champaign County, Ohio, and the Boards of Trustees of
the townships of Union, Urbana, and Goshen
(collectively, County/Townships), Wluch had been
granted intervention, filed an application for rehearing
of the Order. Although not styled separately, the
County/Tovvnships raise four assignments of error,

(10) On March 28, 2014, Buckeye filed a response. to the
County/Townships' application for rehearing. Buckeye
states that it opposes the application for rehearing
because all of the changes are minor in nature and such
changes do not constitute substantial changes in the
locatiorx of all of or a portion of a facility under R.C.
4906.07(B). Buckeye also states that, in the event the
Board grants rehearing, the hearing should take place as
soon as possible and should be limited to the relocation
of the construction staging areas, the modifications of
the four previously approved access roads, and changes
to the electrical collection line system.

(11) By Entry issued April 10, 2014, in accordance with Ohio
Adm.Code 4905-7-17(I), the ALj granted the application
for rehearing solely for the purpose of affording the
Board additional time to consider the issues raised
therein.

(12) In their first assignxnent of error, the County f Townships
c1ai.Tn that the Board erred when it found that the
adjusthnents to the construction staging areas,
modification of four previously approved access roads,
and the movement of the electric collection line system
underground did not require a hearing because they did
not result in a substantial change in the locatior, of all: or
a portion of the facility. The Cou.nty f Townships assert
that these amendments are very substantial changes- to
the facility and will have significant impacts on
Champaign County. The County/Townships contend
that the adjustment to the construction staging areas
may have significant impact upon the facility due to
traffic concerns because the estimated turbines and
construction traffic will be doubled. In addition, the
CountyJTovr.nships claim that the relocated staging area
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may affect the infrastructure in the abutting rights-of-
way due to the same concerns.

(13) We find no merit to this first assignment of error. The
Entry establishing the scope of the hearing was
issued on November 21, 2013; however, the
County/Townships failed to file an interlocutory appeal
of the Entry. It is worth noting that, at no time prior to
or during the hearing, did the County/Tovti-nships
introduce any evidence or witnesses on matters they
now seek rehearing. Rather, they waited until after the
hearing and issuance of the Order to argue that the
amendments to the certificate required a hearing
because they resulted in a substantial change in the
location of aII or a portion of the facility. Contrary
to the assertions of the County/Townships, the
traffic and right-of-way concerns identified by the
County/Townships in their application for rehearing do
not constitute a substantial change in the location of the
facility. Further, the adjustments to the staging areas
proposed in this amendment axe all located within the
same parcels as irutially planned and approved
by the Board in Buckeye I. Therefore, the proposed
amendments do not result in a substantial change in the
location of all or a portion of the facility. Accordingly, a
hearing on these issues was not required under R.C.
4906.07, and the County./Townships' first assignment of
error should be denied.

(14) In their second assignment of error, the
County/Townships contend that the Board erred
because burying electric collection lines in the rights-ot
way and relocating two of four identified access roads,
which end at a right-of-way, are significant changes in
and have significant impact on the facility. They argue
that, because these changes will entail concerns with
road use, they should be agreed upon by Buckeye and
the County/Townships. Further, they contend that,
because there is no Road Use Maintenance Agreement
(RUMA) to the certificate issued in Buckeye I, the manner
in which access roads will abut the existing public
rights-of-way is not addressed in the certificate
conditions.

-4-
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(15) We find no merit to this second assignment of error.
First, we would note that the lack of a RIT11rIA. as a
condition to the Buckeye I certificate is a matter that
should have been addressed in the proceeding involving
Buckeye I, and it is untimely to raise such issues in this
proceeding. Further, as we noted previously, a concem
over road use related to a feature of an amendment to a
certificate is not a jurisdictional basis under R.C.
4906.07(B) for holding a hearin.g. Moreover, the record
reflects that aIl of the proposed relocated access roads
involved in the amendment application are located in
farm fields and.all disturbances are consistent with the
disturbances from the initial application approved in
Buckeye I. Such modifications were thoroughly reviewed
and considered in our Order and found to be
appropriate and in cornplianee with the statutory
requirements for our approval of amendments to
certificates for major facilities, In addition, the Order
approved the amendment subject to the conditions in
the certificate for Buckeye 1; as well as the conditions set
forth in the Order, several of which specifically address
the issues raised by the eounty/Townships in this
assigntnent of error: For example, Condition 56 of the
Buckeye I certificate requires that, prior to the
commencement of construction, Buckeye shall secure a
road bond(s), or other similar surety, through the
Champaign County Engineer's Office to provide
adequate funds to repair any damage to public roads
resulting from the construction or decomrnissioning of
the proposed facility. Buckeye shall submit proof of the
bond or other similar surety, for Staff's approval in
coordination with the Ohio Departmcnt of
Tran.sportation (ODOT). Further, Condition 23 of the
Buckeye I certificate requires that any permanent road
closures, road restoration, or road improvements
necessary for construction and operation of the
proposed facility shall be coordinated with the
appropriate entities, including, but not limi.ted to, the
Champaign County Engineer, ODOT, local law
enforcement, and health/safety officials. Also,
Condition 24 of the Buckeye I certificate requires that, at
its expense, Buckeye shall promptly repair all impacted

-5-
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roads and bridges following construction to at least their
condition prior to the initiation of construction activities.
Thus, although no specific RUMA is referenced in these
conditions or in the certificate issued in Buckeye I, the
conditions required in Buckeye I will ensure the same
protections as a RUMA. These include that Buckeye
secure a road bond or similar surety that ensures repair
from any damage to public roads resulting from the
construction or decommissioning of the proposed
facility. Accordingly, the Board finds that the second
assignrnent of error set forth by the County/Townships
should be den.ied.

(16) In their third assigsUment of error, the
Countyf Townships contend that the Board erred
because there are no requirements for burying the
electrical collection lines in the rights-of-way set forth by
the Board, including the depth of such lines, the media
in which the lines will be encased, and emergency
procedures.

(17) We find no merit to the third assigrunent of error.
Initially, we note that, in the Buckeye I application
approved by the Board, Buckeye proposed placing
underground several miles of electric interconnect lines
involved in this project. Thus, any concerns with the
depth of these lines, the media in which the lines would
be encased, and any emergency procedures are issues
that should have been raised by the County f Townships
in that proceeding in which they were intervening
parties. Nevertheless, requirements for the burial of
electrical lines in the rights-of-way that would include
the depth of such lines, the media in which lines would
be encased, and any emergency procedures, would, if
applicable, be established by state and federal agencies
with jurisdiction over the safety and engineering of
electrical systems. Such requirements would be in
addition to any requirements set forth in R.C. Chapter
4906. Further, the safe construction and operation of the
electrical systems involved with the Buckeye I project and
amendments necessarily require that Buckeye comply
with all state and federal requirements related to the
burial of electric lines, as well as any requirements of

-6-
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entities involved with the delivery of safe electricity in
this project. Such requirements are included with the
conditions set forth by the Board in its approval of the
certificate issued in Buckeye I. Specifically, Condition 4
of the Buckeye I certificate requires that Buckeye
obtain and comply with all applicable permits and
authorizations as required by federal and state entities
prior to the commencement of construction and/or
operation of the facility, as appropriate. Such
requirements, if applicable, would include depth of
burial, media in which lines will be encased, and
emergency procedures. In addition to this condition, the
Board notes that the underground electrical collection
system to be employed by Buckeye will be
interconnected with the electrical system of the Dayton
Power and Light Company (DP&L). As such, Buckeye's
electrical system will necessarily have to meet all
applicable electrical requirements and standards set
forth by DP&L, all applicable general tariff terr.iis and
conditions of DP&L, and any and all other authorizing
agencies. Such standards include the National Electrical
Safety Code, which establishes the standards for the safe
installation, operation, and maintenance of electric
power systems. Therefore, the Board finds that the third
assigYZment should be denied.

(18) In their fourth assignxnent of error, the
County/Tcrwnnslhips claim that the Board erred because
there are other township, county, and city officials who
would have relevant testimony regarding the significant
positive and negative effects of the amendments not
heard and traffic safety and right-of-way concerns not
present in the project originally. According to the
Board/Townships, because the Board denied any
opporturiity to present evidence on such amendments,
they were denied due process.

(19) We find no merit to the fourth assignment of error. In
this case, the Board found that the ALJ's determination
on the portions of the amendment application for which
a hearing was required was appropriate. As we noted
previously, neither the County/Townships nor any
other party filed an interlocutory appeal of the

-7-
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November 21, 2013 Entry establishing the scope of the
hearing. That would have been the proper time within
this proceeding to challenge the defined scope of the
hearing. Further, the County/Towmships never sought
to expand the scope of the hearing, either prior to the
hearing, at the commencement of the hearing, or at the
conclusion of the hearing, and they chose not to proffer,
at any time during the hearing, any evidence or
testimony on matters they now seek rehearing. In
addition, other than claiming generally that there are
potential witnesses who would have relevant testimony
regarding the positive and negative effects of the
arn.endm.ents, traffic safety, and right-of-way concerns
that were not heard, the County/Tovvnships raise
nothing specific in their application for rehearing related
to the Board's jurisdictional basis under R.C. 4906.07 for
holding a hearing on an amendment application.
Specifically, the County/ Townships never argue in their
application for rehearing that there were persons who
may have provided testimony regarding the
environmental impact of the proposed amendment
application or how the proposed amendment to the
application may result in a substantial change in the
location of the facility; both of which would have
constituted the basis necessitated a hearing under R.C.
4906.07. Moreover, the Board emphasizes that our
Order in this case clearly sets forth the basis and record
evidence supporting for our decision to approve the
amendment to the certificate in accordance with the
statutory requirements in R.C. Chapter 4906.
Accordingly, the Board finds that the fourth assignment
of error set forth by the County/Tovvnships should be
denied.

ORDER:

It is, therefore,

-8-

ORDERED, That the application for rehearing filed by the
County/Towmships be denied in its entirety. It is, further,
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ORDERED, That a copy of this Entry on Rehearing be served upon all
interested persons of record.

THE O.HTO POWER SITING BOARD

ezcThomas W. oltazs n, Chairman
Public Utilities Coxnmission of Ohio

David Goodman, Board Member
and Director of the Ohio
Development Services Agency

Lance Himes, Board
Member and Interim Director of the
Ohio Departrnent of Health

David *re1s, Boarklviember
and Director of the Ohio
Department of Agriculture

SEF/ sc

Entered in the Journal.
lNAY1020^`4

jaxn s Zehrfnger, Boar mber
and Director of the 0
Department of Natural Resources

Craig Butle , oard Member
and Director of the Ohio
Environin.ental. Protection Agency

Jeffrey J. Lechak, Board Member
and Public Member

Barcy F. McNeal
Secretary
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