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I. STATEMENT OF INTEREST OF AMICUS CURIAE AND INTRODUCTION 
 

Amicus Curiae Ohio Association of Civil Trial Attorneys ("OACTA") is a statewide 

organization comprised of attorneys, corporate executives and managers who devote a 

substantial amount of time to the defense of civil lawsuits.  A primary aspect of OACTA's 

mission is to promote and improve the administration of justice in Ohio and OACTA has long 

been a voice in the ongoing effort to ensure that the civil justice system is fair, consistent, and 

efficient for all parties.   

The question in this case directly affects OACTA and its members. Unless, reversed by 

this Court, the First District's opinion threatens to impose new liabilities on political subdivisions 

that contradicts the express purpose and language of the Political Subdivision Tort Liability Act. 

The “‘manifest statutory purpose of R.C. Chapter 2744 is the preservation of the fiscal integrity 

of political subdivisions.’[citations omitted]." See Doe, supra at ¶ 10. The Act provides 

immunity to all Ohio political subdivisions, including the Defendant/Appellant Three Rivers 

Local School District, and their employees. OACTA has a pointed interest in the proper 

interpretation of the Act. This case concerns an exception to that immunity when injury is caused 

by the negligent "operation of" a motor vehicle under R.C. 2744.02(B)(1). The First District has 

judicially expanded this narrow exception by effectively adding the terms "supervision of 

passengers," a phrase that does not exist in the legislative enactment. In doing so, the First 

District rendered a decision that defies Supreme Court of Ohio precedent, the majority of 

intermediate appellate courts, and the Legislature's intent under the Tort Liability Act. The First 

District improperly expanded liability for political subdivisions across Ohio. This Court should 

follow its prior precedent and the majority of intermediate appellate courts that hold that 

supervision of passengers does not constitute operation of a motor vehicle for the purposes of 
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Tort Immunity. OACTA respectfully urges this Court to reverse the First District's opinion and 

rule in favor of the Appellant Three Rivers Local School District.   

II. STATEMENT OF THE CASE AND FACTS 
 
Amicus Curiae OACTA adopts Appellant Three Rivers Local School District's statement 

of the case and facts. As noted in that statement, this case arises out of the conduct of Appellant 

Three Rivers Local School District's bus driver Lisa Krimmer, the driver of the bus that Plaintiff 

Amber Sallee regularly rode home. Krimmer dropped Sallee off at her designated stop. Instead 

of crossing the street to her residence, Sallee and another student ran down the street. Krimmer 

attempted to get Sallee's attention by honking the horn, but was unsuccessful. Unable to get 

Sallee to proceed home, Krimmer called in to inform school officials that Sallee had left with the 

other student. Krimmer then continued with her route. When the bus was a few blocks away, 

Sallee attempted to cross the street and was injured by a car driven by Stephanie Watts.  

Despite the bus not being involved in the accident, Sallee sued the school district (among 

others) because she claimed that Three Rivers was liable for Krimmer negligently operating the 

bus. In an order granting summary judgment, the trial court found the school district immune 

without exception under R.C. 2744.02(A). The trial court held that R.C. 2744.02(B)(1) did not 

apply because the alleged negligence of the school bus driver did not have anything to do with 

driving the bus,  "but rather to her conduct in not supervising the child by insuring that she 

crossed the street before the bus proceeded to his [sic] next stop." (Trial Court Entry Granting 

Summ. J. at 4; Apx. 4.) The court also explained that "the accident did not occur while the bus 

was present." (Id.) The First District reversed and in doing so contradicted this Court’s precedent 

as well as the Legislative language and intent of the Tort Liability Act. The First District 

confounded the issue of immunity and negligence by finding that the driver was negligent per se 
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and therefore not entitled to immunity. But, whether or not there is an issue of fact about the bus 

driver's negligence is not pertinent to the determination of immunity under R.C. 2744.02(B)(1).  

The question is whether supervising children who are injured after they exit the bus, 

which is no longer there, constitutes "operation of" a motor vehicle under the exception to 

immunity. If supervision of the students is not "operation of" a motor vehicle, immunity applies. 

III. LAW AND ARGUMENT 
 

PROPOSITION OF LAW: UNDER R.C. 2744.02(B)(1), SUPERVISING STUDENTS AFTER THEY 

EXIT A SCHOOL BUS THAT IS NO LONGER PRESENT DOES NOT CONSTITUTE "OPERATION OF" A 

MOTOR VEHICLE THAT WOULD DIVEST A SCHOOL DISTRICT OF IMMUNITY WHEN A STUDENT 

IS LATER INJURED. (R.C. 2744.02(B)(1); DOE V. MARLINGTON LOCAL SCHOOL DISTRICT BD. 
OF EDN., 122 OHIO ST.3D 12, 2009-OHIO-1360, INTERPRETED AND APPLIED.) 

 
A. The First District's Opinion is not supported by the plain language of the 

Tort Liability Act.  
 

Whether a political subdivision is immune is a question of law. Conley v. Shearer, 64 

Ohio St.3d 284, 292, 595 N.E.2d 862 (1992). As a political subdivision, the Three Rivers Local 

School District is presumptively immune for acts carried out by its employees.  R.C. § 

2744.02(A); see also Cook v. City of Cincinnati, 103 Ohio App.3d 80, 85-86, 90, 658 N.E.2d 814 

(1st Dist. 1995) (observing a presumption of immunity). Plaintiffs bear the burden of 

demonstrating an exception to immunity applies. When immunity is raised, as here, the “burden 

lies with the plaintiff to show that one of the recognized exceptions apply” under R.C. § 

2744.02(B). Maggio v. Warren, 11th Dist. Trumbull No. 2006-T-0028, 2006-Ohio-6880 at ¶ 37.  

The exception for the negligent "operation of any motor vehicle" is at issue in this case. 

That exception provides:  

[P]olitical subdivisions are liable for injury, death, or loss to person or property 
caused by the negligent operation of any motor vehicle by their employees when 
the employees are engaged within the scope of their employment and authority.” 
(Emphasis added.) 
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R.C. § 2744.02(B)(1).  

 The First District’s ruling contravenes the language of R.C. 2744.02(B)(1), the 

Legislature’s intent, Supreme Court precedent, and analogous intermediate appellate court 

precedent. The ruling is wrong as a matter of law. 

 Courts must not “under the guise of construction, [] ignore the plain terms of a statute or 

[] insert a provision not incorporated by the legislature.” Akron v. Rowland, 67 Ohio St.3d 374, 

380, 618 N.E.2d 138 (1993). Here, despite the Legislature's express use of only the terms 

"operation of" a motor vehicle, the First District has effectively added the phrase "supervision 

of" passengers. This is wrong as a matter of law. Id. It is impossible to believe that the 

Legislature when it drafted the limited exception to immunity for "operation of" motor vehicles 

would have envisioned that it would be applied to a situation where the motor vehicle was not at 

the site of the injury. This case might be very different, had the bus itself struck the plaintiff. But, 

this case has nothing to do with the operation of the bus. It has to do with a plaintiff's claim that 

the bus driver should have supervised students who were let off the bus, even after the bus had 

left the area.  

1. The First District's opinion is contrary to the General Assembly's 
purpose and intent under the Act.  

 
 The First District's opinion is directly contrary to the intent of the Tort Liability Act.  

This Court has emphasized that when considering R.C. 2744.02(B)(1), courts must be mindful of 

the legislative purpose of the Act. Doe, supra, at ¶ 10. As a natural starting point, the 

Legislature's purpose was to limit liability of political subdivisions. See Doe, supra at ¶ 10 (The 

“‘manifest statutory purpose of R.C. Chapter 2744 is the preservation of the fiscal integrity of 

political subdivisions.’[citations omitted]." Certainly, if the Legislature wanted to embrace the 
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First District's "interpretation" of the "operation of" motor vehicles exception, it would have 

unequivocally made that addition to the text of the statute. The purpose of the statute rejects the 

First District's approach.  

B. The First District's opinion conflicts with this Court's precedent and other 
intermediate appellate courts' precedent.  

 
 The First District's decision is contrary to this Court's precedent.  This Court has 

expressly held that "the plain language of R.C. 2744.02(B)(1)'s exception to political subdivision 

immunity for the negligent operation of a motor vehicle does not include within its scope the 

negligent supervision of the conduct of students on a school bus as alleged here. It is our duty to 

apply the statute as the General Assembly has drafted it; it is not our duty to rewrite it." Doe, 

supra at ¶ 29, citations omitted (“'Courts do not have the authority to ignore, in the guise of 

statutory interpretation, the plain and unambiguous language in a statute. …'”) In Doe, the 

supervision that the Court referred to is that of students on the bus. Here, the supervision is even 

more remote, as the student had left the bus and ran down the street. The bus was not in the area 

when the plaintiff was injured. 

Ohio intermediate appellate courts likewise have held that the exception under R.C. 

2744.02(B)(1) for negligent "operation of" a bus does not include alleged negligence in 

supervising kids after discharging them. See e.g., Glover v. Dayton Public Schools, 2nd Dist. 

Montgomery No. 17601, 1999 WL 958492 (Aug. 13, 1999) at *7(expressly holding that "bus 

drivers alleged negligence in discharging [a student from the bus does not] fit within the 

exception to immunity for operation of any motor vehicle"); see further e.g., Day v. Middletown-

Monroe City School District, 12th Dist. Butler No. CA99-11-186, 2000 WL 979141 (July 17, 

2000); see also Dub v. Beachwood, 191 Ohio App.3d 238, 2010-Ohio-5135, 945 N.E.2d 1065 
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(R.C. 2744.02(B)(1) exception to immunity for negligent operation of a motor vehicle did not 

apply with respect to van operator’s failure to assist passenger in exiting van). 

Despite the statutory law and case precedent, the First District mistakenly held that "the 

trial court erred in determining that this case did not involve the negligent operation of a motor 

vehicle" and reversed. (Sallee Op. at ¶1; Apx. 8.) The First District’s holding was also wrong 

because it: 1) disregarded the analogous precedent 2) misinterpreted binding case law, and 3) 

misunderstood the primary issue in the case and issued an advisory decision.  

First, the First District disregarded two intermediate appellate court cases. There is no 

question that the Glover and Day decisions are analogous and held that the exception under R.C. 

2744.02(B)(1) for negligent "operation of" a bus does not include alleged negligence in 

supervising passengers after discharging them. See Glover, supra; Day, supra. The First District's 

decision, which failed to address those decisions in any meaningful way. 

 Second, Doe held that supervision of students of a bus does not constitute "operation of" 

the bus, or an exception to immunity under R.C. 2744.02(B)(1). Again, if the failure to supervise 

a student on the bus is not operation, then failure to supervise a student who exits the bus and 

who is injured when the bus is no longer there cannot constitute operation of a motor vehicle. 

See, Doe. This Court held that "We conclude that the exception to immunity in R.C. 

2744.02(B)(1) for the negligent operation of a motor vehicle pertains only to negligence in 

driving or otherwise causing the vehicle to be moved. The language of R.C. 2744.02(B)(1) is not 

so expansive that it includes supervising the conduct of student passengers, as alleged in this 

case." Doe, supra at ¶26. Under any reasonable reading of Doe, the First District's opinion is 

improper.  
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 Third, the First District misunderstood the primary issue in the case and improperly 

issued an advisory decision on negligence per se under R.C. 4511.75(E). This case turns on 

whether the school district is immune for "operation of" the bus, not on whether common law 

negligence, or negligence per se could be established. It is axiomatic requiring no citation, that 

immunity under R.C. 2744.02 and the merits of the claim (e.g., negligence/negligence per se) are 

two separate matters.  Liability under R.C. 4511.75(E) does not govern whether Plaintiffs' injury 

related to operation of the bus immunity under R.C. 2744.02(A).  

 Further R.C. 4511.75(E) does not define "operation of" a motor vehicle under R.C. 

2744.02(B)(1).  Other laws or regulations may provide duties and requirements of bus drivers, 

but that does not turn supervision of students into operation of a motor vehicle.  

 [I]t does not follow that every duty required of a school bus driver, or for which 
the driver is trained, constitutes operation of the school bus within the meaning of 
R.C. 2744.02(B)(1). The Ohio regulations also require school bus drivers to 
be trained in public relations, Ohio Adm.Code 3301–83–10(A)(2)(b), and the 
“[u]se of first aid and blood borne pathogens equipment,” Ohio Adm.Code 3301–
83–10(A)(2)(h). No one has yet seriously contended that “public relations” is 
part of operating a school bus. 
 

Doe, supra, at ¶ 27(emphasis added).  

 Simply put, R.C. 4511.75 does not define the liability of a political subdivision under 

R.C. Chapter 2744. Ohio R.C. 4511.75 provides: "No school bus driver shall start the driver's 

bus until after any child, person attending programs offered by community boards of mental 

health and county boards of developmental disabilities, or child attending a program offered by a 

head start agency who may have alighted therefrom has reached a place of safety on the child's 

or person's residence side of the road." 
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 Ohio Revised Code R.C. 2744.02(B)(5) makes it clear that it is only when a provision of 

the Revised Code "expressly impose[s]" civil liability on a political subdivision that an exception 

could apply.  

 [A] political subdivision is liable for injury, death, or loss to person or property 
when civil liability is expressly imposed upon the political subdivision by a 
section of the Revised Code, including, but not limited to, sections 2743.02 and 
5591.37 of the Revised Code. Civil liability shall not be construed to exist 
under another section of the Revised Code merely because that section 
imposes a responsibility or mandatory duty upon a political subdivision, 
because that section provides for a criminal penalty, because of a general 
authorization in that section that a political subdivision may sue and be sued, or 
because that section uses the term “shall” in a provision pertaining to a political 
subdivision [emphasis added]. 
 

R.C. § 2744.02(B)(5). 

Although claiming otherwise, the First District effectively imposes liability by way of 

R.C. 4511.75(E). R.C. 4511.75(E) does not expressly impose liability on a political subdivision. 

And R.C. 4511.75(E) does not define "operation of a motor vehicle" for the purpose of Chapter 

2744. Even though the First District recognizes that its interpretation of R.C. 4511.75(E) is 

reaching an unjust and illogical result, the First District still took the additional and unnecessary 

action of imposing liability on the City for the purported violation of R.C. 4511.75(E) by way of 

Chapter 2744 -- an immunity statute that is specifically designed to protect political subdivisions 

from liability. There is no precedent for this expansion of liability and other statutes cannot be 

used to impose liability on a political subdivision, except under the express language of R.C. 

2744.02(B)(5). The plaintiff and that court cannot create a sixth exception to immunity. See 

Rankin v. Cuyahoga Cty. Dept. of Children and Family Servs., 118 Ohio St.3d 392, 2008-Ohio-

2567, 889 N.E.2d 521.  

IV. CONCLUSION 
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The First District’s ruling contravenes the Legislature’s intent, the language of R.C. 

2744.02(B)(1), Supreme Court precedent, and analogous intermediate appellate court precedent. 

The ruling is wrong as a matter of law. Amicus Curiae on behalf of the Ohio Association of Civil 

Trial Attorneys respectfully asks this Court to reverse the First District's decision.  

Respectfully submitted, 

/s/Frank H. Scialdone     
FRANK H. SCIALDONE  (0075179) 
Mazanec, Raskin & Ryder Co., L.P.A. 
100 Franklin’s Row 
34305 Solon Road 
Cleveland, OH 44139 
(440) 248-7906 
(440) 248-8861 – Fax 
fscialdone@mrrlaw.com  
 
Counsel for Amicus Curiae  
Ohio Association of Civil Trial Attorneys 
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