
4l̀

f

IN THE S V P ME COURT OF OHIO

Teddy L. Wheeler
In his Capacity of Pike County Auditor,

Appellee/Cross-Appellant,

v.

Joseph W. Testa,
Tax Commissioner of Ohio,

Appellee,

and

Martin Marietta Energy Systems, Inc.
n/k/a Lockheed Martin
Energy Systems, Inc.,

Appellant/Cross-Appellee.

Case No. 2014-1362

Appeal from the Ohio Board of Tax
Appeals

BTA Case No. 2012-2043

i,i^ RE'Wi,

MERIT BRIEF OF
APPELLEE/CROSS-APPELLANT, TEDDY L. WHEELER, IN HIS OFFICIAL

CAPACITY OF AUDITOR OF PIKE COUNTY

Kevin L. Shoemaker (0017094)
8226 Inistork Ct.
Dublin, Ohio 43017
614/469-0100
kshoemaker(^;^^nidghiolaw. corn

William Posey (0021821)
Keating, Muething & Klekamp, PLL
One East Fourth St., Suite 1400
Cincinnati, Ohio 45202
513/579-6535
"ose y(Li,kmkiawcom

Special Counsel to Robert Junk, Pike
County Prosecuting Attorney, for
Appellee/Cross-Appellant, Teddy L.
Wheeler, in his official capacity of
Auditor of Pike County

Special Counsel to Robert Junk, Pike
County Prosecuting Attorney, for
Appellee/Cross-Appellant, Teddy L.
Wheeler, in his official capacity of
Auditor of Pike County



Sean A. McCarter (0064215)
Law Office of Sean A. McCarter
88 North Fifth St.
Columbus, Ohio 43215
614/358-0880
Fax 614/464-0604

^e;smccart^:rlaw. com

Michael DeWine (009181)
Attorney General of Ohio
Daniel W. Fausey (0079928)
Office of the Attorney General
30 East Broad Street, 25th Floor
Columbus, Ohio 43215
614/466-5967
Fax: 614/466-8226
I^ao.i^l ?Agse^^;ohioat"torneygeneral.gov

Special Counsel to Robert Junk, Pike Counsel for Appellee,
County Prosecuting Attorney, for Joseph Testa, Tax Commissioner of Ohio
Appellee/Cross-Appellant, Teddy L.
Wheeler, in his official capacity of
Auditor of Pike County

Robert E. Tait (0020884)
Hilary J, Houston (0076846)
Steven L. Smiseck (0061615)
Vorys, Sater, Seymour, and Pease LLP
52 East Gay St.
P.O. Box 1008
Columbus, Ohio 43216
614/464-6341
Fax 614/719-4994

G. Wilson Horde
Kramer, Rayson LLP
800 South Gay Street, Suite 2500
Knoxville, Tennessee 37901
865/525-5134
Fax 865/522-5723
gwliord e,^'&lramer-rayson. cozn

retaita.vorys.com

Counsel for Appellant/Cross-Appellee,
Martin Marietta Energy Systems, Inc.
n/k/a Lockheed Martin Energy Systems,
Inc.

Counsel for Appellant/Cross-Appellee,
Martin Marietta Energy Systems, Inc.
n/k/a Lockheed Martin Energy Systems,
Inc.



TABLE OF CONTENTS

Page

1. PROCEDURAL POSTURE ................................................................................................1

II. INTRODUCTION AND STATEMENT OF FACTS 2

A. History of PORTS ....................................................................................................3

B. History Leading to the Assessment ..........................................................................5

1. The federal government chose not to exempt the use of federal
personal property at PORTS from state taxation . ........................................5

2. The states began to challenge the idea that all activities at AEC or
DOE facilities are exempt from state taxation .............................................6

3. Payments-in-lieu of real estate taxes ............................................................9

4. Continuing efforts to determine whether the use of personal
property at PORTS by LMES could be taxed ............................................10

III. SUMMARY OF LAW AND ARGUMENT 14

IV. ARGUMENT 16

A. Responses to LMES's Brief ...................................................................................16

1

2.

3

The Auditor has not acted in bad faith and the BTA had no
authority to consider the issue ....................................................................16

a. The facts of this case do not support a finding of bad faith. ..........17

b. The BTA has no authority to assess costs or damages
against a party to an appeal . ...........................................................19

The personal property used by LMES to manufacture enriched
uranium was taxable because a manufacturer need not own or have
a beneficial interest in machinery, engines, and tools that it uses
before it is required to pay taxes . ...............................................................21

The Assessment is not prohibited by the Administrative Practice
Doctrine ........................................................ ..............................................25

a. An administrative practice of non-taxation, a narrow
exception to the prohibition against the application of
estoppel in tax cases, was not established by LMES . ....................25

1



b. LMES has not established that it received, or relied on, any
written interpretation from any tax commissioner .........................26

c. The NLO Memorandum does not meet the requirements of
the Administrative Practice Doctrine .............................................26

d. The PILT Agreement does not meet the requirements of the
Administrative Practice Doctrine . ..................................................27

e. County Bulletin No. 126, issued in 1958, does not meet the
requirements of the Administrative Practice Doctrine ...................28

4. The Auditor has authority to issue an assessment for property not
listed in returns, if the property used by the manufacturer is located
in only one county in Ohio .........................................................................30

B. Auditor's Propositions of Law ...............................................................................32

Proposition of Law No. 1: None of the Persons Named in R.C. 5717.04 has Standing to
Appeal Unless that Person has been Aggrieved by the Decision of the BTA from which
the Appeal is Taken 32

Proposition of Law No. 2: The ten-year statute of limitation set forth in R.C. 5703.58
does not apply to assessments of personal property. 35

Proposition of Law No. 3: The power to tax does not include the power to remit or
compromise taxes and a Board of County Commissioners has no authority to
contractually preempt or foreclose the Auditor's ability to issue a preliminary assessment. 38

A. The PILT Agreement . ....... .....................................................................................38

B. The Commissioners have no authority to settle or compromise personal
property tax claims, therefore, the PILT Agreement is void with regard to
settling the personal property taxes at issue ...........................................................39

C. The Commissioners, a single taxing authority, have no authority to settle
or compromise the tax obligations owed to any other taxing authorities . .............41

Proposition of Law No. 4: The provisions of R.C. 5711.16 are clear and unambiguous
and any person or entity who purchases, receives, or holds personal property for the
purpose of adding to its value by manufacturing, refining, rectifying, or combining
different materials with a view of making a gain or profit by so doing is a manufacturer
even if the person or entity does not own the inventory or the manufacturing equipment. 42

tq11_olLaw No. 5: The BTA is required to determine the true value of taxable
personal property. 44

ii



A. The BTA received all the evidence necessary to determine the correct
value of the personal property, and to comply with its statutory duty to
issue a final determination . ....................................................................................45

B. The evidence presented to the BTA at hearing establishes that the Auditor
properly calculated the tax liability ........................................................................45

C. Assuming, arguendo, that further evidence of the condition and true value
of the manufacturing equipment is necessary to issue a final
determination, at a minimum pursuant to a 302 computation, the
equipment is worth 15.4% of acquisition cost . ......................................................47

Proposition of Law No. 6: The Tax Commissioner has no authority or discretion to
cancel the Assessment pursuant to R.C. 5711.31. 48

V. CONCLUSION 48

CERTIFICATE OF SERVICE ......................................................................................................51

APPENIXX AMx. 134gg

Date Stamped Notice of Appeal with Decision and Order of
the Board of Tax Appeals .............................................................................................1

Date Stamped Notice of Appeal to the Fourth Appellate District ..............................14

Final Determination of the Tax Commissioner ..........................................................27

Denial of Motion to Dismiss for Lack of Standing .....................................................30

R. C. 5703.58 ...............................................................................................................31

R.C. 5703.50 ...............................................................................................................32

R.C. 5711.31 ...............................................................................................................33

R.C. 5711.15 ...............................................................................................................35

1993 Version of R.C. 5711.16 ....................................................................................36

O.A.C. 5703-3-10 .......................................................................................................37

O.A.C. 5703-3-11 .......................................................................................................38

O.A.C. 5717-1-11 .......................................................................................................39

O.A.C. 5717-1-14 .......................................................................................................41

iii



County Bulletin to County Auditors No. 175 .............................................................42

OAG 2012-030 ............................................................................................................44

Preliminary Assessment Certificate of Valuation .......................................................48

Journal Entry in Matter of Sales and Use Tax Assessment,
Serial No. 88001851 S .................................................................................................50

1992 Edition of Guidelines for Filing Ohio Personal Property Tax Returns ..............56

1994 Edition of Guidelines for Filing Ohio Personal Property Tax Returns ..............73

iv



TABLE OFAUTHC)RITIES

CASES

ATS Ohio Inc. v. Tracy (1996), 76 Ohio St.3d 297 ......................................... 14, 15, 23, 24, 25, 43

Brown v. Lindley, BTA Case No. 81-B-407 (February 28, 1985), 1985 WL 22602
(Ohio Bd. Tax App.) ........................................................................................................ 39

City ofDetroit v. Murray Corporation ofAmerica, 355 U.S. 489, 78 S. Ct. 458, 2 L. Ed.
2d 441 (1958) ........................................................................................................ 7, 8, 9, 29

Cordemex, S.A. DE C. V. v. Dayton Importers Corporation, 1987 WL 6245 (Ohio App. 2
Dist) ................................................................................................................................... 28

Doraty Rambler Inc., v Schneider (1965), 4 Ohio St. 2d 37 ..................................... 8, 9, 15, 29, 30

Equity Dublin Associates, et al. v. Testa, Slip Opinion, No. 2014-Ohio-5243 (December
2,2014) ....................................................................................................................... 34,35

Federal Home Loan Mortgage Corporation v. Schwartzwald, 134 Ohio St.3d 13, 2012
Ohio 5 017 . . . . . .. .. .. . . . . . .. .. .. . . . . . . . . . . .. .. . . . . . .. . . . . . .. . . .. . . . . . . .. .. . . .. .. . . .. .. . . . . . . .. .. . .. . .. . . . .. . . .. .. . . .. .. .. . . . . .. .. . . . 35

HealthSouth Corp. v Levin (2009) 121 Ohio St. 3d 282 ......................................................... 25, 26

Interstate Motor Freight System v. Donahue, (1996), 8 Ohio St. 2d 19 .................................... 39

Jansheski v. Limbach (March 25, 1986), BTA Case No. 83-A-427, 1986 WL 2889 ................. 23

Kincaid v. Erie Ins. Co., 128 Ohio St.3d 322, 2010 Ohio 6036 ................................................... 35

Michelin Tire Corp. v. Kosydar (1975), 45 Ohio App.2d 107 ................................................ 16, 32

NDMAcquisition Corp v Tracy, 1995 WL 467113 (Ohio Bd. Tax App.) ................................... 27

New Boston Coke Corporation v. Tyler (1987), 32 Ohio St.3d 216 ............................................. 35

Newman v. Levin, 2007 Ohio 5507, 116 Ohio St.3d 1205 ...................................................... 34, 35

Oberlin Manor, Ltd. v. Lorain Cty. Bd. of Revision 1994-Ohio-500, 69 Ohio St.3d 1 ................ 20

Peter v. Parkinson (1910), 83 Ohio St. 36 .............................................................................. 39, 41

Refreshment Service Company, Inc. v. Lindley (1981), 67 Ohio St.2d 400 ...................... 21, 22, 24

State ex rel. Dallman v. Court Common Pleas ofFranklin County (1973), 35 Ohio St.2d
176 ..................................................................................................................................... 35

State, ex rel. Donsante v. Pethtel (1952), 158 Ohio St. 35 ......................................... 15, 39, 40, 41

v



The Robbins Company v Levin (2/21/2012), BTA Case No. 2008-A-1740, 2012 WL
605618 ............................................................................................................................... 45

United States v. New Mexico, 455 U.S. 720, 102 S. Ct. 1373, 71 L.Ed.2d 580 (1982) .................. 6

Willis Appliance & T. V. v. Limbach, 1987 WL 12608 (Ohio App.8 Dist.) ...................... 15, 22, 23

STATUTES

OAC 5703-3-10 ............................................................................................................................ 47

OAC 5703-3-11 ............................................................................................................................ 47

OAC 5717-1-11 ............................................................................................................................ 20

OAC 5717-1-14 ............................................................................................................................ 20

R.C. 1.59 ....................................................................................................................................... 37

R.C. 5703.50 ................................................................................................................................. 38

R.C. 5703.58 ......................................................................................................... 16, 35, 36, 37, 38

R.C. 5711.01(B) ............................................................................................................................ 22

R.C. 5711.01(F) ............................................................................................................................ 31

R. C. 5711.02 ................................................................................................................................. 23

R. C. 5711.03 ................................................................................................................................. 23

R.C. 5711.15 .....................................................................................................................21,22,23

R.C. 5711.16 ............................................................................... 2, 3, 14, 18, 21, 23, 24, 42, 43, 46

R.C. 5711.16(A)(1) ....................................................................................................................... 17

R. C. 5711.16(C) ............................................................................................................................ 17

R.C. 5711.22(C) ............................................................................................................................ 46

R.C. 5711.24 ..................................................................................................................... 16, 30, 31

R.C. 5711.27 ................................................................................................................................. 47

R.C. 5711.31 ................................................................................................... 16, 31, 32, 37, 45, 48

R.C. 5717.04 ................................................................................................................................. 33

R.C. Chapter 571.1 ......................................................................................................................... 22

vi



OTHER AUTHORITIES

1958-OAG-2471 . ...................................................................................................... 7, 8, 15, 28, 29

2012-OAG-030 . ...................................................................................................................... 40, 41

County Bulletin No. 126 ..................................................................................... 8, 9, 26, 28, 29, 30

County Bulletin No. 175 ............................................................................................................... 32

Sub. H.B. 390 .......................................................................................................................... 16, 36

CONSTITUTIONAI, PROVISIONS

United States Constitution, Article VI, Clause 2 . ........................................................................... 6

vii



I. PROCEDURAL POSTURE

The present case arrives at this Court through the unusual circumstance of a prevailing

party at the Ohio Board of Tax Appeals ("BTA") filing an appeal of a favorable decision which

cancelled the tax liability at issue. The BTA issued its Decision and Order ("Decision")

(Appendix, "App." 10) on August 7, 2014. Prior to the Appellee/Cross-Appellant, Teddy L.

Wheeler (the "Auditor"), receiving the Decision, Appellant/Cross-Appellee, Martin Marietta

Energy Systems, Inc., n/k/a Lockheed Martin Energy Systems, Inc. ("LMES") filed a Notice of

Appeal with this Court. (LMES App. 1) In fact, the LMES Notice of Appeal was filed the next

day after the Decision was issued. An Amended Notice of Appeal was later filed by LMES

(LMES App. 14)

The LMES Notice of Appeal does not challenge any of the conclusions in the Decision.

Each LMES Notice of Appeal states:

"Although MMES/LMES does not contest the BTA's decision with respect to any
of its stated reasons for affirming the Commissioner, MMES/LMES raised before
the BTA numerous dispositive legal and jurisdictional issues that should have
been part of the BTA's decision."

Even though the Decision cancelled the Preliminary Assessment Certificate of Valuation

issued December 23, 2010 (the "Assessment") (App. 48) in total, nullifying any tax liability,

LMES appealed the Decision.

This Court has long recognized that a party does not have standing to appeal a decision

unless the party is aggrieved by the decision. Accordingly, the Auditor filed a Motion to Dismiss

the appeal on September 4, 2014. The Motion to Dismiss was stricken by the Court because a

mediation conference call had been scheduled.

On the day after the filing of the Motion to Dismiss, the Auditor filed a Notice of Appeal

of the Decision in the Fourth District Court of Appeals (Case No. 2014-CA-00853) (App. 14).
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The Auditor later filed a Notice of Appeal in this Court, which was docketed under the case

number for this appeal. (App. 1) 'I'he Auditor's Notice of Appeal f led in this Court was filed in

case this Court reversed earlier precedent and allowed LMES to proceed with its appeal, even

though it was not aggrieved by the Decision.

Subsequent to unsuccessful efforts to mediate this case, on September 23, 2014, the

Auditor filed a second Motion to Dismiss challenging the standing of LMES to appeal the

Decision. The Motion to Dismiss was not opposed by LMES. However, this Court denied the

motion without comment.

Appellee/Cross-Appeilant.

(App. 30) The Auditor now files this Merit Brief as the

II. INTRODUCTION AND STATEMENT OF FACTS

This case is about the rule of law. The decisions of this Court and the statutes enacted by

the General Assembly support the Auditor's position. The legal issues relating to the

Assessment are not unique and have previously been resolved by the Ohio Tax Commissioner

("Tax Commissioner"), the BTA, and the courts of Ohio. However, the issues do arise in a

unique setting - a federal uranium enrichment plant. It is the Auditor's position that LMES is

required to pay personal property taxes based upon the value of tangible personal property

owned by the United States Department of Energy ("DOE"), but used by LMES to manufacture

enriched uranium at the Portsmouth Gaseous Diffusion Plant ("PORTS") to be sold by DOE.

The Assessment was issued based upon the value of property located at PORTS and taxable in

tax year 1993 pursuant to R.C. 5711.16. (App. 36) R.C. 5711.16 provided in 1993, in pertinent

part, as follows:

A manufacturer shall also list all engines and machinery, and tools and
implements, of every kind used, or designed to be used, in refining and
manufacturing, and owned or used by such manufacturer.
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As of December 31, 1992, LMES was using DOE property to manufacture enriched

uranium. The process equipment used by LMES had an acquisition cost of $862,902,188 as of

September 30, 1992. (Supp. 2) When all the other equipment used by LMES in manufacturing

is included, the acquisition cost increases significantly. The BTA set forth in its Decision that

R.C. 5711.16 would require LMES to pay personal property taxes on the DOE-owned property it

used if it is a manufacturer. The BTA incorrectly concluded that LMES is not a manufacturer as

contemplated by the statute.

A. History of PORTS

In August of 1952, the Atomic Energy Commission ("AEC") selected a tract of land in

the Ohio Valley near the Scioto River in Pike County for the site of PORTS. The plant was

eventually completed in March 1956, although some production cells had gone on stream as

early as 1954. AEC was in charge of operating the facility until those responsibilities were

transferred to DOE in October of 1977. Both AEC and DOE decided to operate PORTS through

contracts with outside corporations. (Dayton Dep. 11). In November of 1986, Martin Marietta

Energy Systems, Inc. succeeded the Goodyear Atomic Corporation ("Goodyear") as the operator

of PORTS. The relevant contract between DOE and LMES was signed on March 5, 1991

("LMES Contract"). (LMES Ex. 1). Pursuant to the LMES Contract, LMES was required to

manage, operate and maintain the buildings and facilities at PORTS and a similar enrichment

plant in Paducah, Kentucky. DOE ceded complete management and operations of PORTS to

LMES, as set forth at Page 9 of the LMES Contract.

The LMES Contract was a cost-plus contract that ensured that the federal government

would pay all the cost of operating PORTS, and also pay an award fee, which was above and

beyond the costs. The award fee, which is LMES's guaranteed profit, is set forth on pages 6-8 of

the LMES Contract. In June of 1995, Lockheed Martin Corporation merged with Martin
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Marietta Corporation and the company is presently known as Lockheed Martin Energy Systems,

Inc.

To ensure that the LMES Contract was truly a cost-plus contract, DOE is responsible for

all state and local taxes. LMES is completely indemnified for any taxes paid. The following

language outlines the terms of the indemnification:

1. 70

DEAR 970.5204-23 STATE AND LOCAL TAXES (APR 1984)
(a) The Contractor agrees to notify the Contracting Officer of any State or
local tax, fee, or charge levied or purported to be levied on or collected from the
Contractor with respect to the contract work, any transaction thereunder, or
property in the custody or control of the Contractor and constituting an allowable
item of cost if due and payable, but which the Contractor has reason to believe, or
the Contracting Officer has advised the Contractor, is or may be inapplicable or
invalid; and the Contractor further agrees to refrain from paying any such tax,
fee, or charge unless authorized in writing by the Contracting Officer ...

LMES Contract, p. 148.

The phrase "constituting an allowable item of cost if due and payable" is utilized in the

above-quoted paragraph to indicate that LMES will be reimbursed by DOE for any taxes

paid. Evidently, the two sophisticated parties to the LMES Contract anticipated that taxes might

be collected from LMES "with respect to contract work, any transaction thereunder, or property

in its custody or control" and wanted to clarify that DOE would ultimately be responsible.

(LMES Contract, p. 148-149). DOE is even required to pay the costs and expenses

incurred by LMES in any litigation regarding taxes levied by the state or any local taxing

district. (LMES Contract, p. 148). Thus, LMES is completely protected from losses associated

with litigation or the payment of personal property taxes to the taxing authorities in Pike County.

During calendar years 1992 and 1993 all of the enrichment of uranium at PORTS was for

DOE to sell for use in commercial power plants. (Donnelly Dep. 30) (Nestereuk Dep. 33-34).

LMES would run the uranium through filters to manufacture the refined material. (Donnelly
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Dep. 35). LMES manufactured the enriched uranium by using DOE-owned property and

equipment, all of which was under the custody and control of LMES. (Nesteruk Dep. 43). In

fact, every item of personal property at PORTS was used for the ultimate purpose of

manufacturing enriched uranium for DOE. (Donnelly Dep. 50-51).

In 1992 and 1993, DOE had about six employees at PORTS. (Donnelly Dep. 39-40).

During this time LMES had over two thousand employees at PORTS engaged in the operation of

the facility. (Donnelly Dep. 39-40). There is no dispute that LMES was running the day-to-day

operations at PORTS. (Donnelly Dep. 30, 38; Dayton Dep. 18). There is also no dispute that

LMES was performing the manufacturing activities at PORTS. (Donnelly Notes, Supp. 3,4)

B. History Leading to the Assessment

1. The federal government chose not to exempt the use of federal
personal property at PORTS from state taxation.

In 1954 when the federal government began operating the 3,700 acre PORTS facility it

was generally accepted that states could not tax a business for the privilege of using or

possessing federally-owned property. In addition, the federal government had routinely accepted

exclusive jurisdiction over federal properties, thus eliminating the possibility of any state or local

taxes. The acceptance by the federal government of exclusive jurisdiction over federal property

creates a federal enclave and state or local taxing authorities have no jurisdiction over the

property included within the federal enclave. (Supp. 1, Hearing Transcript, hereinafter "Tr." 35).

Unbeknownst to the local officials in Pike County, at the time of acquisition in the

1950's, the federal government through the AEC did not accept exclusive jurisdiction of PORTS

(Supp. 1, Tr. 34-5), nor did DOE ever take action to create a federal enclave. (Supp. 1).

AEC was also aware that Congress had removed a statutorily-created exemption from

taxation in 1953. The last sentence of 9(b) of the Atomic Energy Act of 1946 had barred state or
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local taxation of AEC "activities". The United States Supreme Court explained in United States

v. New Mexico, 455 U.S. 720, 102 S. Ct. 1373, 1388, 71 L.Ed.2d 580 (1982):

Congress responded by repealing the last sentence of § 9(b) Pub. L. 262, 67 Stat.
575, in an attempt to "place the Commission and the activities on the same basis
with respect to immunity from State and local taxation, as other Federal
agencies". S. Rep. No 694, 83d Cong., Ist Sess., 3 (1953). In doing so, Congress
endorsed the principle that "constitutional immunity does not extend to cost-plus-
fixed-fee contractors of the Federal Government, but is limited to taxes imposed
directly upon the United States." Id. At 2.

New Mexico, at 744.

The federal government had two chances to protect itself, and its contractors, from

taxation, but chose not to exempt the use of federal personal property from state or local taxation.

2. The states began to challenge the idea that all activities at AEC or
DOE facilities are exempt from state taxation.

In the early 1950's, the time period just before and after the commencement of operations

at PORTS, taxing authorities in other states began litigating whether the use or possession of

federally-owned property used by a business could be taxed. In those cases, the federal

government contended that any tax based on the value of federally-owned property used by a

business to perform a federal contract was, in essence, a tax directly against the federal

government and, therefore, violated the United States Constitution, Article VI, Clause 2, which is

known as the Supremacy Clause ("Supremacy Clause"). A number of cases on this issue were

decided by the United States Supreme Court. Unfortunately, in these early cases the Supreme

Court was often divided and there was no unwavering rule regarding the limitations placed upon

state and local taxing authorities by the Supremacy Clause.

Then, in 1958, the Court clarified the issue and held that a state or local taxing authority

could assess a tax against a business for the privilege of using or possessing federally-owned

property without violating the Supremacy Clause. In particular the Court decided City of Detroit
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v. Murray Corporation of America, 355 U.S. 489, 78 S. Ct. 458, 2 L. Ed. 2d 441 (1958). In

Murray, the Court rejected the argument that a state tax styled a personal property tax violated

the Supremacy Clause and allowed personal property taxation of those using federal personal

property. In Murray, the language of the taxing provisions was nearly identical to the Ohio

personal property tax statutes. The language was so similar that the tax commissioner

immediately after the issuance of the Murray opinion requested an opinion from Ohio Attorney

General, William Saxbe, regarding the effect of the Murray case relative to federally-owned

property located in Ohio.

The Court in Murray had stated:

As applied - and of course that is the way they must be judged - the taxes
involved here imposed a levy on a private party possessing governmental property
which it was using or possessing in the course of its own business.

Murray at 493.

Attorney General Saxbe acknowledged that Ohio's tangible personal property tax relates

only to property "used" in business, but determined that the tax was an ad valorem tax levied on

the property itself, rather than a privilege or possessory tax. Based on his conclusion that Ohio's

tax was a tax on the property itself, as opposed to a tax for the privilege of using personal

property, he determined that the Ohio taxes were different from those addressed in Murray. He

stated in the opinion:

If the Ohio personal property tax law can properly be characterized as a
possessory or privilege tax, then it would seem to follow that your
department could assess personal property in the possession of private
corporations doing business in Ohio under contracts with the United States
Government similar to that in the Murray case. On the other hand, if the Ohio
tax can only correctly be described as an ad valorem tax upon the property itself,
then it follows that there would be no authority for assessing such property.

1958-OAG-2471, page 465 ("Opinion 2471") (emphasis added) (LMES App. 30).
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Attorney General Saxbe concluded that this Court had never addressed the issue of

whether Ohio's tangible personal property tax was a privilege or possessory tax, but determined

on his own, without any supporting authority, that it was an ad valorem tax against the property

itself. Id. Based upon his conclusion, he determined that Ohio's personal property tax could not,

pursuant to Murray, be assessed against businesses in possession of government property.

Relying upon Opinion 2471, on August 7, 1958, the tax commissioner issued County

Bulletin No. 126 informing county auditors that the Ohio Attorney General had concluded that

the Ohio personal property tax could not be construed as imposing either a possessory or

privilege tax like the tax involved and approved in Murray. (LMES App. 34). Accordingly, he

determined that personal property taxes could not be assessed against persons in possession of

government property.

Within seven years Attorney General Saxbe, and the then tax commissioner, changed

their opinions as to whether the Ohio personal property tax could properly be construed as a

privilege tax. On Apri123, 1965 Attorney General Saxbe filed a brief in this Court in the case of

Doraty Rambler Inc. v Schneider (1965), 4 Ohio St. 2d 37, in which he asserted:

In as much as the Ohio tangible personal property tax is prospective in nature, that
it is levied and assessed at the beginning of the year for the privilege of using
tangible personalproperty in businessfor the duration of the year ...

(emphasis added) (Doraty brief, Supp. 61).

This Court accepted the Attorney General and the tax commissioner's assertion and held:

The tangible personal property tax in Ohio is prospective in nature and is levied
and assessed at the beginning of the year for the privilege of using tangible
personal property in business for the duration of the year.

Doraty, at 39.
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This Court provided clear guidance in Doraty regarding whether or not Ohio's tangible

personal property tax is a privilege tax or a tax upon the property itself. This Court used the

phrase "for the privilege of using" to explain the Ohio tangible personal property tax even

though the statutes do not use that exact language. Id. The Murray Court dealt directly with this

issue when it stated:

It is true that the Michigan taxing statutes involved here do not expressly state that
the person in possession is taxed "for the privilege of using or possessing"
personal property, but to strike down a tax on the possessor because of such
verbal omission would only prove a victory for empty formalisms.

Murray, at 493.

Once this Court determined in 1965 that Ohio's personal property tax was in fact a

privilege tax, Attorney General Saxbe's Opinion supports taxation of businesses using personal

property owned by the federal government. Following Doraty, the tax commissioner should

have rescinded County Bulletin No. 126. Instead, the tax commissioner failed to recognize the

significance of the decision.

3. Payments-in-lieu of real estate taxes.

At some point in the late 1970's, some Pike County officials became aware that DOE had

a program of paying local communities that had lost real estate tax revenues due to the removal

of land by virtue of federal ownership that had been on the real estate tax rolls. The payments

were limited to the taxes that could have been assessed for the value of real property in the

condition it was taken by the federal government. For example, the PORTS property was

farmland when it was taken, so any payments would be based upon the value of the property as

farmland, not the improvements of the PORTS facility or any personal property located there. In

order to receive the payments, DOE required a taxing authority empowered to issue a separate

tax bill based upon the value of real property to sign an agreement normally referred to as a PILT
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(payment-in-lieu of taxes) agreement. (LMES App. 38) Over the years various Pike County

officials signed PILT agreements. DOE wanted to ensure that once it made a PILT on the real

estate, the taxing authority would not seek additional real estate taxes. (LMES Appendix 38,

hereinafter referred to as the "taxing authority").

The PILT agreement in this case ("PILT Agreement") (Supp. 14) includes language

waiving any claims for real estate or personal property taxes due to Pike County. This language

was required by DOE. For tax year 1993 the language stated that Pike County, as a single taxing

authority, was waiving any claim it had to real or personal property taxes. The PILT Agreement

was signed by the chairman of the Board of County Commissioners, who at the time believed the

board had the authority to waive the taxes. This belief would later prove to be incorrect.

4. Continuing efforts to determine whether the use of personal property
at PORTS by LMES could be taxed.

Prior to 1986, the state had issued a sales and use tax assessment against the operator at

PORTS. Goodyear, as the operator at PORTS for the period under review, filed a petition

seeking review of the assessment. On October 28, 1988 the tax commissioner issued a Journal

Entry that was sent to Robert D. Bush, Director-Business Services, Martin-Marietta Energy

Systems, Inc. - Portsmouth. (App. 50). Martin-Marietta had taken over the operation prior to

that date.

The Journal Entry established that the taxes were due, and of significance were two

paragraphs that placed LMES on notice that the use of property at PORTS might be taxable. The

two paragraphs are as follows:

At issue in the present case is unleaded gasoline used by the petitioner to fulfill its
contractual obligations. As in Booyd and New Mexico, sur, it is the
responsibility of the contractor to exercise its managerial skill, one aspect of
which is purchasing. The government pays the petitioner an annual fee to
exercise its discretion in order to ensure an efficiently run operation. The primary
purpose of the purchases in question is to further the petitioner's own interest
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which includes making a profit. Thus the use of the purchased tangible property
by the petitioner is more than "incidental" as in the case of Dresser.

(App. 52).

However, after March 24, 1982, the date of the New Mexico decision, the
petitioner was once again given notice by the highest court in the United States
that tangible personal property used by an entity for its own business purpose can
be subject to taxation by the state. On the state level, the petitioner was aware for
at least two years, the length of time taken to obtain security clearances for the
auditing agents, that it would be audited by the Department of Taxation.

(App. 54).

In March of 1992, the Auditor attended a Nuclear Regulatory Commission meeting in

Kennewick, Washington. (Tr. 27). He spoke with representatives of local governments and

schools from many DOE sites throughout the country and determined that he should establish a

relationship with DOE. (Tr. 28). Over the years the Auditor also tried to gather information

about the site. (Tr. 29).

In the late 1980's or early 1990's, the Auditor would bring up the issue of taxing activities

at PORTS with employees of the Ohio Department of Taxation (the "Department"). (Tr. 30).

The Auditor had spoken with people from the State of Washington and it was his understanding

that they had a use tax that was applicable to a DOE site in Washington and that there was

federal law to support the possibility of assessing personal property taxes against the operating

contractors at PORTS. (Tr. 31). He was then told by Ed Samsel, an attorney at the Department's

Division of Tax Equalization, that prior to the Auditor's election, the Department had been

preparing an order to tax the personal property at PORTS. (Tr. 32). Mr. Samsel stated that a call

was made from the Governor's office to the person preparing to issue the order informing him

that if career advancement is a priority he'd best not issue the order. (Tr. 33). At that point the

Auditor did not think his chances of getting assistance from the Department were great. (Tr. 33).

11



On September 28, 1992, the Auditor sent a Freedom of Information Act ("FOIA")

request to the DOE Field Office in Oak Ridge, Tennessee. Among other things, he was

requesting a list of personal property owned by DOE at PORTS and a copy of the United States

Federal Government's original acceptance of jurisdiction of the government-owned land at

PORTS. DOE responded to the FOIA request with a letter, a contract, a Revised Jurisdiction

Summary and a list of DOE-owned personal property assets at PORTS ("DOE Asset List").

(Supp. 2). The Revised Jurisdiction Summary, established that "Exclusive jurisdiction is not

vested in the United States over any portion thereo£" (Supp. 1). The DOE Assets List

established the acquisition costs of categories of personal property as of 9/30/92 located at

PORTS, the end of the federal government's fiscal year. (Supp. 2). Since the Auditor was now,

for the first time, aware that PORTS was not a federal enclave, he decided to make attempts to

get someone at the Department to take another look at the taxable status of the property. (Tr.

38). In order to accomplish this he sent a letter to then tax commissioner, Roger Tracy,

combining information from the representatives in the State of Washington and information from

the response to the FOIA request. (Tr. 37-38). The Auditor received no response from Mr.

Tracy. (Tr. 39).

At the time the Auditor was writing to Mr. Tracy, no personal property tax returns had

ever been filed by any operator at PORTS. (Tr. 57). LMES had been operating at the site since

1984 and it had filed no returns. However, in May of 1994, LMES, which was then Martin

Marietta Energy Systems, Inc., inexplicably filed a County Return of Taxable Property with the

Auditor's office. (Supp. 26).

The 1994 return identified Martin Marietta Energy Systems, Inc. as the taxpayer. It listed

zero as the total listed value, the taxable value, and the tax. It was signed by Charles B.
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Landguth, Assistant Treasurer for the company. Similar returns were filed for tax years 1995

and 1996, but were signed on behalf of the Director of Business Services. The additional returns

stated that the date the business started in Ohio was March 2, 1984. (Supp. 29 and 33). They

further indicated zero value for machinery, repair parts, small tools, etc. used in manufacturing.

In the middle of 1993 DOE transitioned the oversight of PORTS to the United States

Enrichment Corporation ("USEC"). USEC was a quasi-governmental corporation that later

became private. (Dayton Dep. 36-37). Essentially, USEC was doing the same thing that was

being done at PORTS from the late 1980s until LMES transitioned the manufacturing operations

to USEC. (Nesteruk Dep. 36). USEC, like DOE, was operating PORTS through contractors to

enrich uranium to be sold to commercial power plants, and not for national security purposes.

(Dayton Dep. 37; Nesteruk Dep. 35). The transition of operations to a quasi-governrnental

corporation changed the historical operations at PORTS and created a new set of challenges for

all of the local officials in Pike County.

Eventually, the Auditor decided it was worth another direct effort to engage the

Department and receive an answer to the question of whether LMES could be taxed for the

privilege of using the manufacturing machinery and equipment at PORTS. Either the Auditor or

his counsel forwarded information to the Department. (Tr. 129). This time the information was

reviewed by the Department and a letter was sent by John Nolfi, an administrator at the

Department, to Don Martin at Lockheed Martin Corporation. (Supp. 20) The letter confirmed

what the Auditor had been saying for years, that the value of the personal property was taxable.

It also confirmed that there was no statute of limitations for assessments of personal property that

had been omitted from tax returns. After an exchange of letters between Mr. Nolfi, and counsel
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for LMES and the Auditor (Supp. 20, 22), the Auditor decided that an assessment should be

issued.

On December 23, 2010, the Auditor issued the Assessment for return year 1993. (App.

48). The Assessment increased the taxable value from zero to $158,512,000. The Auditor

issued the Assessment as deputy tax commissioner. On February 7, 2011 LMES filed a Petition

for Reassessment ("Petition") and requested a hearing before the Tax Commissioner.

III. SUMMARY OF LAW AND ARGUMENT

In 1993, R.C. 5711.16 (App. 36) read as follows, and clearly distinguished for taxation

purposes that machinery used in manufacturing, but not owned, was subject to taxation:

A person who purchases, receives, or holds personal property for the purpose of
adding to its value by manufacturing, refining, rectifying or combining different
materials with a view of making a gain or profit by so doing is a manufacturer.
When such person is required to return a statement of the amount of his personal
property used in business, he shall include the average value, estimated as
provided in this section, of all articles purchased, received, or otherwise held for
the purpose of being used, in whole or in part, in manufacturing, combining,
rectifying, or refining, and of all articles which were at any time by him
manufactured or changed in any way, either by combining, rectifying, refining,
or adding thereto, which he has had on hand during the year ending on the day
such property is listed for taxation annually, or the part of such year during
which he was engaged in business. He shall separately list finished products not
kept or stored at the place of manufacture or at a warehouse in the same county.

The average value of such property shall be ascertained by taking the value of
all property subject to be listed on the average basis, owned by such
manufacturer on the last business day of each month the manufacturer was
engaged in business during the year, adding the monthly values together, and
dividing the result by the number of months the manufacturer was engaged in
such business during the year. The result shall be the average value to be listed.
A manufacturer shall also list all engines and machinery, and tools and
implements, of every kind used, or designed to be used, in refining and
manufacturing, and owned or used by such manufacturer."

Id. (emphasis added).

As later confirmed by this Court in ATS Ohio Inc. v. Tracy (1996), 76 Ohio St.3d 297,

and now the BTA, the provisions of the statute are precise and require a manufacturer to pay
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personal property taxes on engines, machinery, tools, and implements "owned or used" by the

manufacturer. The late Chief Justice Moyer, writing for the majority, stated:

The final sentence of the second paragraph states the rule for treatment of
property other than inventory, including engines, machinery, tools, and
implements on the tax return. Instead of taxing only the items of property from
this category that are owned by the taxpayer, R.C. 5711.16 provides that tax must
be paid on items from the category that are "owned or used by such
manufacturer." The language of the statute is precise. The contrast between the
provision that taxes engines, machinery, and tools "owned or used" by a
manufacturer, and the provision that taxes inventory-type property "owned" by
the manufacturer manifests the intent of the General Assembly to treat the
property differently. We conclude, therefore, that manufacturers such as ATS
must return only the inventory personal property they own.

Id. (emphasis added by the Court).

Thus, the following conclusions lead to the determination that LMES is responsible for

personal property taxes for tax year 1993:

(1) Ownership of machinery and equipment used by a manufacturer is not
necessary to create tax liability. A TS, supra;

(2) Under the specific provisions of certain statutes in R.C. Chapter 5711, an
entity need not own or have a beneficial interest in the property being
assessed to be considered the taxpayer responsible for the tax. ATS,
supra.; Willis Appliance & T. V. v. Limbach, 1987 WL 12608 (Ohio
App.8 Dist.);

(3) Under Ohio law county officials are without authority to waive tax
claims. State, ex rel. Donsante v. Pethtel (1952), 158 Ohio St. 35;

(4) The Ohio tangible personal property tax is a tax on the privilege of using
tangible personal property in business and therefore, LMES was
responsible for taxes in 1993. Doraty, supra, Opinion 2471;

(5) In 1988 the Tax Commissioner specifically informed LMES that
"tangible personal property used by an entity for its own business
purpose can be subject to taxation by the state." Journal Entry - In the
matter of Sales and Use Tax Assessment, Serial No. 88001851 S(App.
50);

(6) The Auditor has authority to issue an assessment to an entity using
property in a single county, even if the property is not included in a tax
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return. R.C. 5711.24; R.C. 5711.31; Michelin Tire Corp. v. Kosydar
(1975), 45 Ohio App.2d 107;

(7) R.C. 5703.58 does not create a statute of limitations relative to personal
property taxes payable to Pike County. Legislative Service Commission
("LSC") Bill Analysis for Sub. H.B. 390 that was enacted as R.C.
5703.58 (Supp. 44).

Accordingly, the Auditor had authority to issue an assessment relative to the use of

personal property by LMES, where LMES had failed to include all machinery, engines, tools,

and implements it "used" in the manufacturing process.

IV. ARGUMENT

A. Responses to LMES's Brief

1. The Auditor has not acted in bad faith and the BTA had no authority
to consider the issue.

In the last few years, two issues have become a part of the national dialogue --- the

absence of civility in the legal system and bullying. LMES's brief is a disappointing example of

both. In an effort to create an issue that would arguably support its appeal, LMES attempts to

vilify the Auditor with conclusory statements and references to evidence not in the record. It

also ignores evidence that supports the conclusion that the Tax Commissioner, the Tax

Department staff, the BTA, and even LMES believed that LMES might be responsible for the

1993 taxes assessed by the Auditor.

References such as "single minded desire to extract taxes from a government facility"

and "he maintained a private agenda regarding PORTS" are examples of statements that are not

supported by evidence in the record. Numerous other derogatory, unsupported statements are

strewn throughout LMES's brief. Such attacks on the integrity of an elected official simply add

to the public's cynicism and do nothing to clarify the issues in this case. Although each of
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LMES's propositions of law challenge the BTA's failure to assess costs and fees against the

Auditor based upon bad faith, its arguments are supported neither factually, nor legally.

a. The facts of this case do not support a finding of bad faith.

The facts presented to the BTA do not support a claim of bad faith for issuing the

assessment. The Auditor had been informed that the Department had intended to tax the use of

government property at PORTS, but that the Governor had intervened (Tr. 33). This establishes

that the Department believed taxation was proper. LMES had filed tax returns identifying itself

as the taxpayer at PORTS. (Supp. 26, 29, 33) This established that LMES believed that it was a

taxpayer for personal property taxation purposes. Most importantly, and contrary to LMES's

assertion that the Tax Commissioner did not assist or support the Auditor, on July 22, 2010, John

Nolfi wrote to LMES on Department letterhead setting forth the analysis for the taxability of the

use of personal property by LMES. (Supp. 20). John Nolfi stated, in pertinent part:

The Pike County Auditor's Office forwarded information regarding the
Portsmouth Gaseous Diffusion Plant (PGDP) located in Piketon, OH, and has
asked the Department to determine the taxability of machinery, equipment,
fixtures and supplies (the personal property) owned by the U.S. Department of
Energy (DOE) during the years the personal property was being used by the
private contractors.

***

R.C. 5711.16(A)(1) defines "manufacturer" as:

[A] person who purchases, receives, or holds personal property for the purpose of
adding to its value by manufacturing, refining, rectifying, or combining different
materials with a view of making a gain or profit by so doing.

Finally, R.C. 5711.16(C) provides:

A manufacturer also shall list all manufacturing equipment owned or used by the
manufacturer.

Applying these statutes to the facts presented above results in the conclusion
that the DOE personal property is subject to taxation and should have been
listed for taxation by the contractor, i.e., the manufacturer operating the
PGDP. Clearly, this property was not reported for taxation. There is no statute of
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limitations in the case of omitted property and such property can be assessed
when it is discovered it was omitted (R.C. 5711.27). Preliminary estimates based
on best available information indicate that if the omitted personal property is
assessed, the taxes, not including penalty and interest, are estimated to be over ten
million dollars for tax year 1994 alone.

If LMUS does not feel that the DOE owned property is subject to taxation, submit
no later than August 25, 2010, a detailed explanation with documentation to
support this position. Otherwise, please contact me directly by the
aforementioned date to make arrangements to submit the detail necessary to
compute the true and list values of the DOE personal property not previously
listed for taxation.

**^:

Your failure to cooperate could result in our estimating the values as provided for
in R.C. Section 5703.36.

(Supp. 20) (emphasis added).

Although Mr. Nolfi referenced the present version of R.C. 5711.16, the 1993 version was

identical in all relevant aspects. The letter from the Department concludes that: (1) the contractor

operating PORTS is a manufacturer; (2) pursuant to R.C. 5711.16, LMES, as the contractor, is

responsible for taxes on the use of DOE personal property; (3) there is no statute of limitations

relative to an assessment of personal property not listed in a return; and (4) the estimated taxes

exceed Ten Million Dollars ($10,000,000) for tax year 1994 alone. The Nolfi letter undeniably

sets forth that the Department believed in 2010 that taxation was proper. Indeed, the possible

applicability of R.C. 5711.16 to LMES creating manufacturer personal tax liability has now been

confirmed by the BTA in its Decision. The only thing preventing the application of R.C.

5711.16 is the BTA's incorrect decision that LMES is not a manufacturer.

LMES, through its counsel, Raymond Anderson, responded to the Nolfi letter on

September 30, 2010 (Supp. 22) and acknowledged that he was responding on behalf of LMES,

even though the letter references a sister company. In the response, based on case law

interpretations, LMES argues that the personal property at PORTS is not subject to taxation
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solely because LMES did not own it or have a beneficial interest in it. This legal argument is the

only response given to the analysis for taxation set forth by John Nolfi , and is not determinative

in this case.

It was the Auditor who raised the issue of taxability with the Ohio Department of

Taxation and asked the Department to determine the taxability of the property used by LMES.

John Nolfi concluded that personal property taxation was proper in this case. Within ninety days

of Mr. Anderson's response, the Auditor filed the Assessment. The Auditor cannot be found to

have acted in bad faith when he pursued taxation only after the Ohio Department of Taxation

supported his position in writing and confirmed that it did not believe there was a statute of

limitations prohibiting the assessment.

Further bolstering the Auditor's belief that the DOE personal property might be taxable

was the filing of tax returns by LMES during its last three years as the operating contractor at

PORTS. Although LMES raises numerous arguments regarding its surprise that the Assessment

was issued, LMES itself had determined that it was a taxpayer required to file a return.

The Auditor has pursued his statutory responsibilities by serving LMES with the

Assessment and informing LMES that it had the right to seek a review of the Assessment with

the Tax Commissioner. He then appealed to the BTA and now to the Fourth District Court of

Appeals. He has also appealed to this Court to ensure that his appellate rights are protected. An

auditor has the right to seek a determination in the only manner allowed by law. Just because

LMES disagrees with the Auditor's conclusion, it has no right to attack the Auditor.

b. The BTA has no authority to assess costs or damages against a
party to an appeal.

LMES argues in its Proposition of Law No. 1 that this Court may impose litigation costs,

including legal fees for bad faith and frivolous conduct. In the cases cited by LMES, nearly
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every request for attorney costs and attorney fees was denied, even though the actions of the

parties were infinitely more egregious than the Auditor's attempt to clarify whether the use of

personal property at PORTS could be taxed. For example, in Oberlin Manor, Ltd. v. Lorain Cty.

Bd ofRevision 1994-Ohio-500, 69 Ohio St.3d 1, this Court failed to award costs and attorney

fees against a board of revision and county auditor who had arguably ignored clear precedent and

a BTA order regarding the application of value to each year of a triennial update. Id. In fact, the

board of revision and county auditor did not even challenge the substantive issues before the

Court. Id. at 3. It is noteworthy that this Court considered only Oberlin's "costs and attorney

fees incurred in the appeal to this Court." Id. In Oberlin the taxpayer did not even suggest that

the BTA could order the payment of costs or fees incurred before the BTA. LMES implies that

Oberlin, and other cases, hold that the BTA had "innate authority" to impose sanctions. This is

simply incorrect.

The BTA has specific rules that may grant it certain powers to sanction parties in a BTA

appeal. OAC 5717-1-11 incorporates the Ohio Rules of Civil Procedure solely for discovery

purposes and, thus, may include an authorization for sanctions regarding discovery abuses. OAC

5717-1-14 allows sanctions if a party fails to comply with any rule contained in agency

designation 5717 of the Ohio Administrative Code or to enforce compliance with Chapter 5717

of the Ohio Administrative Code or orders of the BTA. LMES has not alleged that the Auditor

violated any administrative rule of the BTA or any order issued by the BTA.

Accordingly, any proposition of law based upon the failure of BTA to sanction the

Auditor is a groundless attempt to create an argument that LMES is an aggrieved party.
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2. The personal property used by LMES to manufacture enriched
uranium was taxable because a manufacturer need not own or have a
benefcial interest in machinery, engines, and tools that it uses before
it is required to pay taxes.

LMES has argued that it is not a taxpayer as defined in R.C. 5711.01(B). From this

LMES then argues that only property in which a company has an ownership interest or a

beneficial interest can be taxed. In making this argument, LMES relies on the 1981 Ohio

Supreme Court decision of Refi•eshment Service Company, Inc. v. Lindley (1981), 67 Ohio St.2d

400. In Refreshment Service, the Court held that a concessionaire, who was not a manufacturer,

at the Cleveland Convention Center was not liable for personal property taxes for equipment

and fixtures installed for its use. Id. at 401. The Court did not address either R.C. 5711.15

(merchant's inventory) or R.C. 5711.16 (manufacturer's inventory or equipment) because these

types of property were not at issue. Thus, the Court overruled the BTA and held that the

company was only responsible for property in which it held an ownership or beneficial interest.

Refreshment Service at 404. The Court also stated, "Clearly if the General Assembly had

intended to include as a taxpayer for the purposes of the personal property tax those persons or

organizations that use the taxable property in the operation of a business, it could easily have

done so." Refreshment Service at 403. In the case of manufacturers, that is exactly what it

did. With respect to a manufacturer, it provided that a manufacturer would, for tangible personal

property tax purposes, be assessed on the value of machinery, tools and implements "owned or

used" by a manufacturer. (R.C. 5711.16). Nevertheless, LMES contends that there is an

absolute rule that no entity in Ohio ever pays taxes relative to personal property that it does not

own. The BTA disagreed in the Decision finding that if LMES was a manufacturer it would be

assessed.
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If LMES's contention is correct that ownership is required, a review of all cases decided

after Ref'reshment Service should reveal an unwavering adherence to the "ownership or

beneficial interest" test. Such is not the case. The ownership or beneficial interest argument

was rejected by the Eighth District Court of Appeals in Willis, supra. Willis Appliance had a

consignment agreement with General Electric where Willis would receive goods and later sell

them. No one disputed that Willis did not own or have a beneficial interest in the goods. Thus,

Willis argued that the consigned goods could not be taxed because of the definition of taxpayer

in R.C. 5711.01(B).

The Court directly addressed the issue of required ownership by holding that the

language of R.C. 5711.15 (merchant's inventory) allowed the taxation of property which a

merchant "has had in his possession or under his control". Willis, supra at 2. The Court

referenced Refreshment Service, supra. It then held:

Revised Code Section 5711.15 shows that the legislature intended to tax
more than just the "ownership of' or "a beneficial interest in" personal property
when it comes to the inventory of merchants.

**^

In light of the obvious intentions of the legislature, we hold that R.C.
5711.01(B) and R.C. 5711.15 are to be read in pari materia, and that merchants
doing business in Ohio who possess or control inventory are "taxpayers" within
the meaning of R.C. 5711.01(B).

Willis, supra at 2.

In Willis the Court specifically accepted the holding in Refreshment Service, however, to

give effect to R.C. 5711.15, the Court recognized that a provision of R.C. Chapter 5711 that is

applicable to a specific industry may alter the general rules,

The BTA has also consistently allowed the taxation of personal property not owned by

the entity liable for the taxes. In Jansheski v. Limbach (March 25, 1986), BTA Case No. 83-A-
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427, 1986 WL 2889, unreported, the BTA held that the definition of a merchant is not restricted

to only those businesses which "own" inventory. Specifically, the BTA reviewed R.C. 5711.02,

R.C. 5711.03, and R.C. 5711.15 and determined that these statutes required the filing of

returns and inclusion of property not owned by the merchant. 'I'he BTA explained:

The language of the three statutes quoted above [R.C. 5711.02, R.C. 5711.03 and
R.C. 5711.15] is straight forward and the obligation thereby imposed is
explicit. A merchant is clearly required to list the average monthly value of the
inventory under his possession or control. Ownership of, or equity in, such
inventory is not a prerequisite to a merchant's duty to file returns. Possession
and control of personal property with the authority to sell it is sufficient to
bring a taxpayer within the scope of said duty.

Id. at 2 (emphasis added).

Significantly in Jansheski, the BTA, decided based on the definition of a merchant, a

merchant would not have to have ownership, or equity in, inventory to be required to file a

return. It further stated that R.C. 5711.03 requires property to be listed by ownership or control.

This Court applied a similar analysis as the Willis court and concluded that the taxation of

a manufacturer is dependent upon the specific language of R.C. 5711.16. In ATS, this Court

stated that a manufacturer would be required to pay taxes on engines, machinery, and tools either

owned or used. ATS, supra. In ATS, this Court explained that a manufacturer is only required to

pay taxes on inventory that it owns because the statute clearly distinguishes between inventory

owned and machinery, engines, and tools owned or used by the manufacturer. Specifically, this

Court stated:

The final sentence of the second paragraph states the rule for treatment of
property other than inventory, including engines, machinery, tools, and
implements on the tax return. Instead of taxing only the items of property from
this category that are owned by the taxpayer, R.C. 5711.16 provides that tax must
be paid on items from the category that are "owned or used by such
manufacturer." The language of the statue is precise. The contrast between the
provision that taxes engines, machinery, and tools "owned or used" by a
manufacturer, and the provision that taxes inventory-type property "owned" by
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the manufacturer manifests the intent of the General Assembly to treat the
property differently. We conclude, therefore, that manufacturers such as ATS
must return only the inventory personal property they own.

Id.

The BTA quoted this language after it had concluded that LMES neither owned nor had a

beneficial interest in the property. It recognized that the language of R.C. 5711.16 controls the

taxability of the use of property by a manufacturer. A manufacturer need not own the inventory

or the machinery used in the manufacturing process for the machinery to be taxed.

Incidentally, Justice Cook's dissenting opinion in ATS looked specifically to the

definition of a manufacturer and argued that even the inventory not owned by the manufacturer

should be taxed. She stated:

I agree with the BTA that the focus by the parties on the phrase "owned by such
manufacturer" is misplaced. The transfer of ownership is inapposite to the reality
that this assessed property is necessarily "held" to be used by the manufacturer to
finish this complex automated system.

ATS, at 302.

Every member of the Court concluded that property not owned by the manufacturer could

be taxed, based upon the language of R.C. 5711.16.

Rarely is any decision-maker provided with a specific answer to the issue presented, but

this Court provided such an answer to the BTA. In a post Refreshment Service case, this Court

definitively stated that a manufacturer is responsible for taxes related to property used, but not

owned, by the manufacturer based upon the language of R.C. 5711.16. Accordingly, the BTA,

in this case, must have concluded that manufacturers are not insulated from tax liability simply

because they do not own or have a beneficial interest in certain types of personal property that

they use. Otherwise why did the BTA address the issue at all. LMES has not challenged that

conclusion in its appeal.
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3. The Assessment is not prohibited by the Administrative Practice
Doctrine.

a. An administrative practice of non-taxation, a narrow exception
to the prohibition against the application of estoppel in tax
cases, was not established by LMES.

Faced with the Supreme Court's pronouncement in ATS, LMES has raised various

"affirmative defenses" to overcome the indisputable conclusion that, as a manufacturer, it must

pay taxes for the privilege of using DOE's machinery, equipment and tools to enrich uranium.

One of these defenses is the Doctrine of Administrative Practice. LMES has done this by

asserting that a delay in filing the assessment may preclude the assessment on equitable grounds.

In HealthSouth Corp. v Levin (2009) 121 Ohio St. 3d 282, this Court stated:

The commissioner insists that these cases involve an estoppel doctrine that may
be applied against the taxpayer, but the notion is mistaken. The doctrine of
"administrative practice" advanced in Ormet and NLO constitutes a very narrow
exception to the rule that estoppel does not generally apply in tax cases.

HealthSouth, at T26.

The doctrine is a narrow exception to the rule that estoppel is not applicable in tax cases.

LMES must meet the specific requirements of the exception. The fact that an assessment has not

been issued for several years does not, in and of itself, establish the applicability of the doctrine.

In HealthSouth this Court set forth the specific requirements as follows:

The other cases - NLO, Inc. v. Limbach (1993), 66 Ohio St.3d 389, 613 N.E.2d
193, and Ormet Corp. v. Lindley (1982), 69 Ohio St.2d 263, 23 0.O.3d 257, 431
N.E.2d 686 - presented situations in which high-level tax officials repeatedly
assured a taxpayer, in writing and over a period of decades, that particular
property was exempt. Then the Commissioner reversed himself and issued a
retroactive assessment. In striking down the assessment, this court in each case
invoked the concept of "'administrative practice"' having "'persuasive weight "' in
the court's determining how to apply the law during a given period. NLO at 395,613 N.E.2d 193; Ormet at 266, 23 0.O.3d 257, 431 N.E.2d 686, both quoting
Recording Devices, Inc. v. Bowers (1963), 174 Ohio St. 518, 520, 23 0.O.2d 150,
190 N.E.2d 258. * * * The doctrine of "administrative practice" advanced in
Ormet and NLO constitutes a very narrow exception to the rule that estoppel does
not generally apply in tax cases. Ormet, 69 Ohio St.2d at 265, 23 0.O.3d 257,
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431 N.E.2d 686.
The doctrine applies against the state when the state has

interpreted the law in favor of a particular taxpayer in writing and has
adhered to that interpretation over an extended period of time, but later
corrects its interpretation and attempts to assess

taxes retroactively in
accordance with the new interpretation. Id. at 266, 23 0.O.3d 257, 431 N.E.2d686.

HealthSouth at ¶26 (emphasis added).

Thus the requirements are: (1) a tax commissioner's written interpretation of the law in

favor of a particular taxpayer specifically provided to that taxpayer; (2) reliance on the

interpretation by the taxpayer; and, (3) adherence to that interpretation by the tax commissioner

for an extended period of time.

b. LMES has not established that it received, or relied on, any
written interpretation from any tax commissioner.

There are three possible types of writings upon which LMES could base an

Administrative Practice Doctrine argument. The first is a 1959 document purporting to be notes

from a meeting with NLO, Inc. and the tax commissioner ("NLO Memorandum") (LMES Supp.

153). The second are the PILT agreements that contain representations regarding the taxability

of personal property at PORTS. The third is County Bulletin No. 126, which is a 1958 bulletin

from the tax commissioner to county auditors regarding the taxability of property used by a

business, but owned by the federal government. (LMES App. 34). LMES did not establish the

necessary requirements relative to any of the writings.

c. The NLO Memorandum does not meet the requirements of the
Administrative Praeti^c ;;;;c.trine.

Essential to establishing the Administrative Practice Doctrine is a writing to the taxpayer

from the tax commissioner upon which the taxpayer relied. The NLO Memorandum is notes

from a purported meeting held in 1959 between the tax commissioner and a company that is not

affiliated with LMES. Neither the author of the notes nor anyone from the company testified. It
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is not a written communication from the tax commissioner to LMES. LMES has introduced no

evidence that anyone at LMES had even seen the NLO Memorandum prior to the Assessment. It

certainly produced no evidence that LMES had relied on this document over an extended period

of time.

The BTA had occasion to address an identical situation in 1995. In NDM Acquisition

Corp v Tracy, 1995 WL 467113 (Ohio Bd. Tax App.), the taxpayer had offered a letter submitted

as evidence in another appeal before BTA. The BTA held:

In the present case, there apparently exists no written communications from the
Tax Commissioner directed to appellant advising it that only its material costs
will be considered in determining the price of appellant's free goods. While
appellant offered a letter submitted as evidence in another appeal before this
Board, see Exhibit 18. [FM3] even if we were to consider this letter, there exists
no evidence that appellant was aware of, or had cause to rely upon, this
communication during or subsequent to the audit period, or that it received a
comparable correspondence from the Tax Commissioner.

NDMAcquisitions at *6.

Indeed, LMES has not even suggested that it saw or relied on the NLO Memorandum. It

certainly has produced no evidence that it ever saw the document prior to the Assessment.

Moreover, the NLO Memorandum is not correspondence from the Tax Commissioner. It is a

self-serving memorandum purportedly prepared by an employee of an unrelated company.

The NLO Memorandum cannot be the basis for an Administrative Practice Doctrine

argument.

d. The PILT Agreement does not meet the requirements of the
Administrative Practice Doctrine.

The PILT agreements are not correspondence from the tax commissioner and are not

directed to LMES. T here is no evidence that any tax commissioner was aware of any PILT

agreement prior to discussions regarding this matter. Additionally LMES has not established

that LMES was aware of any of the agreements prior to the Assessment. Just as with the NLO
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Memorandum, LMES introduced absolutely no evidence to prove that it had seen the terms of

the PILT agreements. Accordingly, LMES never attempted to establish that it relied on the

statements in the agreements prior to the Assessment.

LMES, as a third party beneficiary to the PILT agreements, only has a contractual right to

enforce the agreements to the extent that DOE could enforce them. LMES is bound by the

Commissioners authority to waive taxes, the same as DOE. LMES also does not have the right

to argue that it relied on the PILT agreements simply because DOE may have relied on the

agreements. There is no legal support for the proposition that a party may be a third party

beneficiary of another's detrimental reliance. Cordemex, S.A. DE C. V. v. Dayton Importers

Corporation, 1987 WL 6245, pg. 4 (Ohio App. 2 Dist). A third-party beneficiary would have to

establish that it specifically saw and relied on the provisions of the agreement. LMES has

established neither. This is particularly true relative to the PILT Agreement which was not even

signed until 1998. LMES could not have relied on provisions in an agreement that did not exist

in 1993. Once again, LMES has failed to prove the necessary requirements of the

Administrative Practice Doctrine relative to the PILT agreements.

e. County Bulletin No. 126, issued in 1958, does not meet the
requirements of the Administrative Practice Doctrine.

Finally, LMES has pointed to County Bulletin No. 126 issued August 7, 1958, as a basis

for establishing that the Department has long taken the position that the personal property located

at PORTS was exempt. County Bulletin No. 126 is based upon Attorney General Saxbe's

Opinion 2471. County Bulletin No. 126 states:

In response to our request the Attorney General, under date of July 30, 1958,
rendered his opinion No. 2471, wherein he concluded that existing provisions of
the Ohio personal property tax law could not be construed as imposing either a
possessory or privilege type tax such as was involved in the Murray Corporation
case. Accordingly, he determined that personal property taxes could not be
assessed against persons in possession of government property.
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Once again LMES introduced no evidence to prove that it was even aware of this bulletin

prior to the Assessment. Apparently LMES believes that County Bulletin No. 126 is notice to

the world of the tax commissioner's policy. Consequently, LMES must accept any other public

statements or court decisions as notice to the world if there is a change in the policy.

The problem with LMES's argument is that County Bulletin No. 126 contains the

erroneous conclusion that personal property taxes are not a possessory or privilege tax. It is this

erroneous conclusion that is the basis for directing ". .. personal property taxes could not be

assessed against persons in possession of government property." As addressed above, the

privilege tax issue was resolved by this Court in 1965 in Doraty.

Opinion 2471 states that the tax commissioner was making inquiry as to the taxability of

personal property possessed by contractors of the federal government in light of the United

States Supreme Court decision in Murray issued on March 3, 1958. In Murray, the United States

Supreme Court held that taxes levied by states or local taxing authorities could be assessed

against a business based upon the privilege of possessing or using personal property titled to the

federal government. The Attorney General concluded, without reference to any authority, that

the Ohio's personal property taxation scheme was not a tax for the privilege of using tangible

personal property in business, but a tax upon the property itself.

Opinion 2471 concludes with:

Accordingly, and in specific answer to your inquiry, it is my opinion that the Ohio
property tax levied under the present provisions of Title 57 of the Revised Code
on tangible personal property which is used in business is neither a possessory nor
a privilege tax but an ad valorem tax on such property and such tax is not
applicable to property possessed by a person doing business in Ohio which
property is titled in the United States under the provisions of a contract with the
Federal Government.

Opinion 2471, p. 469.
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Based upon the Attorney General's reasoning, if the personal property tax is a privilege

tax, then it would seem to follow that the Department could assess personal property taxes

against private corporations using the federal government property. Seven years after Opinion

2471 was issued, the fact that Ohio's tangible personal property tax is a privilege tax, as opposed

to a tax on the property itself, was conclusively established by the this Court in
Doraty, supra,

when it held:

The tangible personal property tax in Ohio is prospective in nature and is levied
and assessed at the beginning of the year for the privilege of using tangible
personal property in business for the duration of the coming year.

Id. at 3 9.

A certified copy of the tax commissioner's brief filed in Doraty was admitted at the

hearing. The brief establishes that the position taken by the tax commissioner since at least 1965

is that the tangible personal property tax is a privilege tax and is prospective. Therefore, any

supposed administrative policy of the Tax Commissioner based upon County Bulletin No. 126's

directive that personal property taxes could not be assessed against governmental contractors

because the tax was not "a possessory or privilege type tax" died in 1965, if not earlier. LMES

presented no evidence that it relied on the directive, and, in fact, LMES filed tax returns in the

1990's.

4. The Auditor has authority to issue an assessment for property not
listed in returns, if the property used by the manufacturer is located
in only one county in Ohio.

LMES also argues that the Auditor has no authority to assess property not listed in a

return filed with the Auditor. It relies upon the first sentence of R.C. 5711.24, which states:

The tax commissioner shall assess all taxable property, except property listed in
returns which the county auditor is required to assess as his deputy, and shall list
and assess all such property which is not returned for taxation, and for that
purpose shall have and exercise all powers vested in him by law for the purpose
of administering any law which he is required to administer.
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LMES intentionally ignores the next sentence. That sentence states:

The action of the assessor in assessing taxable property under sections 5711.01 to
5711.36, shall be taken as to taxable property required to be listed in a
return, whether listed or not, and whether a return has been made or not.

Id. (emphasis added).

The operative phrase in the above-quoted sentence is "required to be listed". Pursuant to

R.C. 5711.01(F), an assessor is the tax commissioner and a county auditor. They are both

instructed to take all actions necessary to assess not only property that is listed in a return, but

also property not listed. Yet, under LMES's interpretation, the assessor (the county auditor)
could never assess property where a return was not made.

In addition, R.C. 5711.31 conforms to the logical reading of R.C. 5711.24. The first

paragraph of R.C. 5711.31 states:

Whenever the assessor assesses any property not listed in or omitted from a
return, or whenever the assessor assesses any item or class of taxable property
listed in a return by the taxpayer in excess of the value or amount thereof as to
listed, or without allowing a claim duly made for deduction from the net book
value of accounts receivable, or depreciated book value of personal property used
in business, so listed, the assessor shall give notice of such assessment to the
taxpayer by mail.. . .

The first phrase is clear. "Whenever the assessor assesses any property not listed in or

omitted from a return", the assessor must give notice of the assessment. But the phrase is

nonsensical if LMES's interpretation is adopted. "Assessor" means the tax commissioner or a

county Auditor. [R.C. 5711.01(F)]. However, LMES argues that no county auditor can ever

assess property not listed in or omitted from a return. Accordingly, if LMES is correct, the first

sentence of R.C. 5711.31 should read, "Whenever the tax commissioner assesses any property

not listed in or omitted from a return, or the assessor assesses any item or class of taxable

property listed by a taxpayer in a return . . ." Clearly, the General Assembly anticipated that
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county auditors would sometimes be required to assess property not listed in or omitted from a

return. Thus, the language of R.C. 5711.31.

In Michelin Tire Co., supra, the Eighth District Court of Appeals reviewed R.C. 5711.31

and explained the statute by specifically stating, "When the assessor (either the tax commissioner

or a county auditor) assesses any property not listed in the taxpayer's return ...", certain actions

must occur. The Court merely confirmed what a clear reading of the language conveys.

Therefore, the Auditor had authority to issue the assessment.

Finally, the Department has recognized that a county auditor may issue a preliminary

assessment certificate if a taxpayer has failed to file a return. In County Bulletin No. 175 (App.

42), the Department gives guidance to county auditors when issuing preliminary assessment

certificates. County Bulletin No. 175 states:

The assessment of property by the county auditor, if no return has been filed bythe taxpayer,
and changes in the values as reported in a given taxpayer's return

or the addition of penalties and additional charges, can only be accomplished by
the means of preliminary or amended preliminary assessment certificates,
respectively, and I am bringing this to your attention so that you may comply with
the law in the future.

(emphasis added).

Accordingly, the Auditor had authority to issue the Assessment.

B. Auditor's Propositions of Law

Proposition of Law No 1• None of the Persons Named in R.C. 5717.04 has Standing toAppeal Unless that Person has been Aggrieved by the Decision of the BTA from which theAppeal is Taken.

On August 7, 2014, the BTA issued its Decision in which it concluded:

Thus, based upon the foregoing, we have determined that the appellant
auditor improperly assessed personal property tax against MM {LMES}; MM did
not own the personal property in question, nor was MM a manufacturer. Further,
pursuant to the terms of a PILOT agreement, the county was precluded from
assessing personal property tax against MM for the year in question.

As such, we
have deteruained that the commissioner appropriately cancelled the

32



assessment in question. Accordingly, based upon our conclusions, we need
not address any other contentions raised by the parties

hereto. The final
determination of the commissioner is hereby affirmed.

Decision, pg. 4 (emphasis added).

On the next day, LMES filed its Notice of Appeal with this Court. The Notice of Appeal

states that it was being filed as a matter of right pursuant to R.C. 5717.04. Curiously, on page 4

of the Notice of Appeal, it states:

Although MMES/LMES does not contest the BTA's decision with respect to any
of its stated reasons for affirming the Commissioner, MMES/LMES raised before
the BTA numerous dispositive legal and jurisdictional issues that should have
been part of the BTA's Decision.

This statement leaves one wondering why LMES is appealing the Decision if it does not

contest any of the reasons stated for affirming the Tax Commissioner's cancellation of the

Assessment. The BTA's affirmation of the Tax Commissioner's cancellation of the Assessment

is a total victory for LMES. The
Assessment at issue was cancelled. From this cancellation,

there is no liability whatsoever to LMES. No greater relief from a tax assessment could be

granted by the BTA.

LMES was not aggrieved by the Decision and did not have standing to file its appeal in

this Court. The filing of the LMES appeal did not vest jurisdiction in this Court.

Consequently, the Auditor first filed a Notice of Appeal of the Decision in the Fourth

District Court of Appeals (Case No. 2014 CA 000853). The Auditor then filed a Notice of

Appeal in this Court, which was docketed under the case number in this appeal. The Auditor

was the only party who had the right to appeal the Decision. Jurisdiction over the appeal of the

Decision is properly vested with the Fourth District Court of Appeals.

LMES does not dispute the Decision. It is appealing to this Court to ask it to make more

findings in this case regarding the Assessment.
It requests a decision that cancels the
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Assessment for more reasons than the BTA chose to set forth. However, LMES does not have

standing to pursue such an advisory opinion.

The law firm representing LMES has successfully challenged the right of the tax

commissioner to file an appeal in a case where the tax commissioner was not aggrieved. In

Newman v. Levin, 2007 Ohio 5507, 116 Ohio St.3d 1205:

The Tax Commissioner predicates his standing to appeal on the third
paragraph of R.C. 5717.04. While it is true that R.C. 5717.04 creates statutory
authorization to appeal, none of the persons named by the statute has standingto appeal unless that person has been aggrieved by the decision of the BTAfrom which appeal is taken. See Dayton-Montgomery Cty. Port Auth. v.
Montgomery Cty. Bd of Revision,

113 Ohio St.3d 281, 2007-Ohio-1948, 865
N.E.2d 22, ¶ 33. We hold that when the Tax Commissioner has issued a
certificate or determination granting a tax reduction or exemption, he is not

aggrieved by a decision of the BTA to the extent that the decision affirms the
grant of the tax reduction or exemption. It follows, then, that the Tax
Commissioner lacks standing to pursue the appeal that he has filed in this case.

Accordingly, the motion to dismiss the Tax Commissioner's notice of
appeal is granted, and that appeal is dismissed.

Id at ¶ 3 (emphasis added).

On June 11, 2014, this Court reaffirmed the requirement that a party appealing a BTA

decision must be aggrieved by the decision of the BTA. In Richman Properties, LLC v. Medina

County Board ofRevision,
2014 Ohio 2439, 139 Ohio St.3d 549, this Court again held:

Normally, an appellant must be aggrieved by an error below in order to obtain
relief on appeal. See

Dayton-MontgomeNy Cty. Port Auth. v. Montgomery Cty.
Bd of Revision,

113 Ohio St.3d 281, 2007-Ohio-1948, 865 N.E.2d 22, ¶ 32-33;and Newman v. Levin, 116 Ohio St.3d 1205, 2007 Ohio 5507, 876 N.E.2d 960, ¶3.

Id at¶28.

Just a few days ago, on December 2, 2014, this Court again mandated that a party must

be aggrieved to appeal a decision of the BTA.
Equity Dublin Associates, et al. v. Testa, slip

opinion, No. 2014-Ohio-5243 (December 2, 2014). This Court held that neither the board of
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education nor the tax commissioner were aggrieved by a decision that denied a tax exemption to

the taxpayer.

Standing is a jurisdictional requirement.
Federal Home Loan Mortgage Corporation v.

Schwartzwald, 134 Ohio St.3d 13, 2012 Ohio 5017, ¶¶ 22-23; Kincaid v. Erie Ins. Co., 128 Ohio

St.3d 322, 2010 Ohio 6036, ¶ 9; New Boston Coke Corporation v. Tyler (1987), 32 Ohio St.3d

216, syllabus ¶ 2; State ex rel. Dallman v. Court Common Pleas of Franklin County (1973), 35

Ohio St.2d 176. If a party lacks standing in a court, the court is required to dismiss the case. In

the case of an appeal from the BTA, this Court has unequivocally applied this principle.
Equity

Dublin Associates, supra; Newman, Richman Properties, supra.

The Decision cancelled the Assessment and relieved LMES of any and all tax liability

associated with the Assessment. Based upon this result, it is impossible to conclude that LMES

was aggrieved by the Decision. Therefore, in accordance with this Court's recent holdings,

LMES's Notice of Appeal must be dismissed for lack of standing.

Proposition of Law No 2: The ten-year statute of limitation set forth in R.C. 5703.58 doesnot apply to assessments of personal property.

The BTA determined that R.C. 5703.58 (App. 31) creates a ten-year statute of limitations

for the assessment of certain taxes. R.C. 5703.58 reads, in pertinent part, as follows:

(A) Subject to division (C) of this section, the tax commissioner shall not make or
issue an assessment for any tax payable to the state that is administered by the
tax commissioner, or any penalty, interest, or additional charge on such tax, after
the expiration of ten years, including any extension, from the date the tax return or
report was due when such amount was not reported and paid, provided that the
ten-year period shall be extended by the period of any lawful stay to such
assessment. As used in this section, "assessment" has the same meaning as in
section 5703.50 of the Revised Code.

***
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(C) This section does not authorize the assessment or collection of a tax for which
the applicable period of limitation prescribed by law has expired and for which no
valid assessment has been made and served as prescribed by law.

Id. (emphasis added).

The language of R.C. 5703.58 is clear and unambiguous. The limitation period is

applicable to "any tax payable to the state". The personal property tax is payable to Pike County

and the other taxing authorities in which PORTS lies. These taxes result from voted millage in

various taxing districts. No portion of the taxes are payable to the state. The unmistakable intent

of the General Assembly was to limit the time in which the tax commissioner could make an

assessment relative to taxes that would result in a payment to the State of Ohio. The procedure

for payment and collection of personal property taxes only involves a county auditor and county

treasurer. There is no payment to the state.

If, for some inexplicable reason, it is determined that the statute is unclear or

ambiguous, then the language must be interpreted. The Court must determine the intention of

the legislature by considering, inter alia, the legislative history (R.C. 1.49). The Legislative

Service Commission's analysis of Substitute H. B. 390 that enacted R.C. 5703.58

specifically identifies the taxes that are affected by the statute. (Auditor's Ex. 36). As the

analysis states on Pages 3-4, "The time limit on assessments applies to all taxes payable to the

state and administered by the Tax Commissioner (listed above)". The taxes listed are:

Income tax
Corporation franchise tax
Motor fuel tax
Public utility excise tax
Municipal electric company tax
Kilowatt-hour tax
Horse racing tax
Pass-through, entity withholding tax
Commercial activity tax
Sales and use tax
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School income tax
Cigarette and tobacco taxes
Alcoholic beverage taxes
Natural gas distribution tax
Severance tax

There is no mention of the personal property tax. The intent of the legislature is

distinctly reflected in the analysis upon which the legislators relied when casting their votes.

There was no intent to alter the statute of limitations for assessing personal property taxes.

In addition, R.C. 1.59 states that "This state" or "the state means the state of Ohio" when

used in a statute. Taxes payable to the state means just that. The numerous times that the phrase

"payable to the State" is used throughout the Revised Code, it always refers to a payment to be

made to the state, rather than a political subdivision.

Most notably, had personal property taxes been included in the ten year prohibition, the

General Assembly would have amended R.C. 5711.31. R.C. 5711.31 is specifically applicable to

personal property taxes and that section reads, in pertinent part, as follows:

Neither this section nor a final judgment of the board of tax appeals or any court
to which such final determination may be appealed shall preclude the subsequent
assessment in the manner authorized by law of any taxable property which such
taxpayer failed to list in such return or which the assessor has not theretofore
assessed.

R.C. 5711.31.

Over the years, the Department has consistently construed this section to mean that there

is no statute of limitations to an assessment regarding personal property that was not listed on a

return. Mr. Nolfi obviously understood that R.C. 5711.31 was controlling, rather than R.C.

5703.58, when he sent his July 22, 2010 letter to LMES stating that there is no statute of

limitations for omitted property.
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Essentially, the BTA reads the statute without the phrase "payable to the state". If

the phrase is removed, then the statute would be applicable to "any tax . . . that is

administered by the tax commissioner." Since all of the taxes defined in R.C. 5703.50 are

taxes administered by the tax commissioner, the only logical basis for the inclusion of the

phrase "payable to the state" was to distinguish personal property tax assessments from the

other assessments. In other words, the General Assembly may have decided to limit the taxes

the state would receive, but did not so limit taxes enacted through a vote of the citizens of the

local taxing authorities.

Accordingly, the assessment is not time-barred pursuant to R.C. 5703.58.

Proposition of Law No. 3: The power to tax does not include the power to remit or
compromise taxes ane^ 5-1 Roai-Q$ ;;f Coanty Commissioners has no authority to contractuallypreempt or foreclose the Auditor's ability to issue a preliminary assessment.

A. The PILT Agreement.

In 1998 the Board of County Commissioners of Pike County ("Commissioners") signed

the PILT Agreement in order to receive PILT payments for a number of years including tax year

1993. The PILT Agreement clearly states that the PILT Agreement is between DOE and Pike

County, Ohio, which is a duly constituted local taxing authority of the State of Ohio. LMES is a

third-party beneficiary to the PILT Agreement, but did not participate in the discussions or the

signing of the Agreement.

The PILT Agreement does state that any payments pursuant to the agreement "shall

constitute full satisfaction of any and all claims the County may have for taxes for tax years 1992

through 1997 against DOE and DOE's contractors." The BTA concluded that this provision

precludes the 1993 tax assessment. As explained below, this is incorrect.
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B. The Commissioners have no authority to settle or compromise personalproperty tax claims, therefore, the PILT Agreemerit is void with regard to
settling the personal property taxes at issue.

The Commissioners have no authority under any circumstances to settle or compromise

personal property tax assessments for Pike County or any other taxing authority. Under Ohio

law, in the absence of express legislative authorization, agencies in the state are without power to

compromise or to release a claim for taxes, either wholly or in part.
Interstate Motor Freight

System v. Donahue, (1996), 8 Ohio St. 2d 19; Donsante, supra at 39-40; Peter v. Parkinson

(1910), 83 Ohio St. 36, syllabus 49-50; Brown v. Lindley, BTA Case No. 81-B-407 (February

28, 1985), 1985 WL 22602, p. 4 (Ohio Bd. Tax App.).

In the oft-cited paragraph from Donsante, supra, this Court stated:

The general rule is that the power to tax does not include the power to remit
or compromise taxes. A tax is not predicated on contract and cannot be
discharged by reason of contractual considerations. Where taxes are legally
assessed, the taxing authority is without power to compromise, release or abate
them except as specifically authorized by statute, and this is the reason for that, if
such contracts can be made and performed on the part of a municipality,
uniformity and equality are destroyed, and the burden of obligation so remitted
is inequitably cast upon the payers of general taxes in the taxing district.

Id. at 39 (citations omitted) (emphasis added).

This Court has applied this rule where a suit was brought by a county treasurer against a

taxpayer and the board of county commissioners attempted to settle the matter. Peter, supra. A

board of county commissioners is without authority to compromise or release, in whole or in

part, the taxes. Id.

The purpose of the restrictions regarding tax settlements is not to protect a county or

other political subdivision from liability; rather it is to protect the public from unfair advantages

to some taxpayers at the expense of others. That is why the General Assembly has granted
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boards of county commissioners only limited rights to waive or abate property taxes. (2012-

OAG-03 0, p. 1), (App. 44).

Attorney General DeWine has conclusively opined that a board of county commissioners

does not have authority to contractually waive taxes, unless it follows a specific statutory scheme

permitting the waiver. Attorney General DeWine stated:

It is well established that a board of county commissioners is a creature of statute
with only those powers granted by statute or necessarily implied by those powers
that are expressly granted.

2012-OAG-03 0, p. 1(App. 45).

A board of county commissioners does not have the implied power to abate or exempt

taxes. Donsante, supra
(the power to tax does not give the implied power to waive taxes).

Therefore, unless a specific statutory provision existed to permit the waiver of the personal

property taxes in the PILT Agreement, the Commissioners were without statutory authority to

exempt DOE or anyone else from their personal property tax obligation. (2012-OAG-030; App.

44).

Attorney General DeWine has clearly explained that a county's attempt to waive real

estate taxes in a contract is a tax abatement, and tax abatements are controlled by specific

statutory requirements. (2012-OAG-030). The Attorney General said:

As part of the contract the board agreed to "waive property taxes" on the land and
buildings that are subject to the lease, a benefit also known as a tax abatement or
tax exemption.

2012-OAG-030, p. 1.

The requirements set forth by Attorney General DeWine apply with equal force if a board

of county commissioners seeks to waive personal property taxes. There has been no suggestion

in this case that there is any statutory provision that permitted the Commissioners to waive,
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exempt, or abate the personal property taxes in this case. Unless a specific statutory provision

can be identified permitting the waiver of the personal property taxes, and compliance with the

statute established, the waiver of personal property taxes in the PILT Agreement is contrary to
law and void. Donsante, supra; 2012-OAG-030.

C. The Commissioners, a single taxing authority, have no authority to settle or
compromise the tax obligations owed to any other taxing authorities.

Not only do the Commissioners not have authority to compromise, release or abate

personal property taxes owed to Pike County, it is indisputable that they may not do so for other

taxing authorities. The PILT Agreement was between the federal government and Pike County

only. The Commissioners constitute one taxing authority amongst many, and they have no

authority to settle the tax liability claims of other taxing authorities.
Peter, supra 49-50.

Therefore, if the tax liability was "waived", only the share going to the Pike County general fund

is at issue.

LMES has successfully blurred the issue of the limited applicability of the PILT

Agreement before the BTA. However, as the BTA is well aware, the personal property taxes at

issue are computed based on millage adopted by numerous taxing authorities located within the

geographic region of Pike County. The two largest millages in this case are those of the local

school district and the joint vocational school district, neither of which are parties to the PILT

Agreement. The portion of the personal property taxes owed to Pike County for the general fund

is very small.

As the PILT
Agreement states, the PILT Agreement is a two party agreement:

THIS AGREEMENT
made and entered into this 21 St day of August, 1998, by and

between the UNITED STATES OF AMERICA (hereinafter called the"Government"), represented by the SECRETARY OF ENERGY (hereinafterreferred to as the "Secretary"), the statutory head of the
DEPARTMENT OFENERGY (hereinafter referred to as "DOE"), and PIKE COUNTY, OHIO
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(hereinafter referred to as the "County"), a duly constituted local taxing
authority of the State of Ohio;

(emphasis added)

The PILT Agreement clarifies that only one taxing authority, Pike County, is waiving any

claim:

2. Such payment shall constitute full satisfaction of any and all claims the County
may have for taxes for tax years 1992 through 1997 against DOE and DOE's
contractors, of any nature whatsoever, on, with respect to, or measured by the
value or use of Government-owned real or personal property which is utilized in
carrying on activities of DOE ...

The PILT Agreement explicitly defines the "County" as "a" duly constituted local taxing

authority. If LMES is unhappy with the language, it should have addressed it when DOE

authored the document. Of course, there is no evidence that LMES even knew of this language.

Nevertheless, the language is clear and unambiguous.

Thus, the Auditor requests that this Court find that the conclusion of the BTA that the

PILT Agreement preempted or foreclosed the issuance of the Assessment is unreasonable and

contrary to law.

Proposition of Law No 4: The provisions of R.C. 5711.16 are clear and unambiguous and
any person or entity who purchases, receives, or holds personal property for the purpose of
adding to its value by manufacturing, refining, rectifying, or combining different materials
with a view of making a gain or profit by so doing is a manufacturer even if the person orentity does not own the inventory or the manufacturing equipment.

The BTA accepted the Auditor's argument that a manufacturer would be liable, pursuant

to R.C. 5711.16, for taxes on personal property used by a manufacturer even if the manufacturer

did not own or have a beneficial interest in the property. The BTA specifically stated:

The Auditor cites ATS Ohio, Inc. v. Tracy (1996), 76 Ohio St.3d 297, in support
of such proposition. In ATS, the court addressed ownership of "inventory in the
process of manufacture." Id. at syllabus. In analyzing the provisions of R.C.
5711.16, the court held that "[t]he final sentence of the second paragraph states
the rule for treatment of property other than inventory, including engines,
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machinery, tools and implements on the tax return. Instead of taxing only the
items of property from this category that are owned by the taxpayer, R.C. 5711.16
provides that tax must be paid on items from the category that are "owned or used
by such manufacturer." Id. at 299-300. By virtue of MM's restricted relationship
with the DOE and its personal property at PORTS, we conclude that MM is not a
manufacturer as contemplated by R.C. 5711.16, but that DOE, who rendered
ultimate control and supervision over PORTS, was the manufacturer. Therefore,
MM was not properly assessed as a manufacturer.

Decision, p. 4.

The unavoidable conclusion from the finding is that R.C. 5711.16 is applicable to the

present matter. The only question is, "Does LMES meet the definition of a manufacturer?"

Neither in its Notice of Appeal, nor its Amended Notice of Appeal has LMES challenged the

applicability of R.C. 5711.16. It simply rests on the conclusion that LMES is not a manufacturer

"as contemplated by R.C. 5711.16". The improper interpretation of R.C. 5711.16, an

unambiguous statute, by the BTA is not controlling on this Court.

In 1993, R.C. 5711.16 stated:

A person who purchases, receives, or holds personal property for the purpose of
adding to its value by manufacturing, refining, rectifying, or combining different
materials with a view of making a gain or profit by so doing is a manufacturer.

Id.

Chief Justice Moyer, writing for the Court in ATS, supra, noted that there is nothing in

the definition that requires the manufacturer to be the owner of the raw materials consumed in

the manufacturing process. Id, at 299. He further noted that the manufacturer need not be the

owner of the engines, machinery, tools and implements used in the manufacturing process.
Id.

Therefore, the question is whether LMES received or held uranium for the purpose of adding to

its value by refining the uranium with a view toward making a profit. LMES' witnesses and the

LMES contract confirm that the answer is yes.
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Ralph Donnelly, LMES's manager at PORTS in 1993, testified that the number of LMES

employees at PORTS in 1992 and 1993 was somewhere in the low two thousands. (Donnelly

Dep. 39-40). The number of DOE employees at PORTS in 1992 and 1993 was approximately a

half a dozen. (Donnelly, Dep. 40). None of the half a dozen operated any machinery. (Donnelly

Dep. 40). None of the DOE employees discussed or had any input into the enrichment process.

(Donnelly Dep. 41). DOE had confidence that LMES would take care of the issues at the plant

so that it did not need more than six people at PORTS. (Donnelly Dep. 42).

The manufacturing process at PORTS was a 24-hour-a-day operation. (Donnelly Dep.

42). Mr. Donnelly never saw any DOE employees on the second or third shift. (Donnelly Dep.

42-43). So, when material was shipped to PORTS, LMES employees took control and

possession of the material and held the material until it was used in the enrichment process.

(Donnelly Dep. 53-54). The material was run through filters by LMES employees so LMES was

left with refined material. (Donnelly Dep. 35).

Mr. Donnelly also acknowledged that LMES made a profit and that all of the personal

property at PORTS was being used to fulfill LMES's obligations under the contract. (Donnelly

Dep. 23, 29-30). Indeed, he testified that all of the equipment at PORTS was used for the

ultimate purpose of enriching uranium. (Donnelly Dep. 50-51).

Mr. Donnelly confirmed that LMES received and held personal property for the purpose

of adding to its value by refining it and made a profit by doing so. He further confirmed that the

engines, machinery, tools, and implements at PORTS were used for that purpose. Therefore,

LMES falls squarely within the definition of a manufacturer.

Proposition of Law No 5: The BTA is
required to determine the true value of taxablepersonal property.
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A. The BTA received all the evidence necessary to determine the correct value
of the personal property, and to comply with its statutory duty

to issue a finaldetermination.

Evidence was presented at the BTA Hearing that the DOE Asset List established the

acquisition cost of the manufacturing equipment. The DOE Asset List was presented and

explained at the hearing before the BTA. (Tr. 34-36, 126-128) Further, neither the acquisition

cost of the equipment, nor the depreciation rate was disputed by LMES. LMES simply took the

position that the statutes did not allow for taxation and that there were other defenses to the

Assessment.

The Auditor also presented evidence that the necessary tax calculations were completed

to determine the tax assessment. LMES, the party that bore the burden to establish that errors

had been made, did not present any evidence or specific objections to establish that the

calculations resulting in the assessment were in any way incorrect. Since the assessment

calculation methodology was not challenged before the Tax Commissioner, the BTA had no

discretion to determine that the tax assessment was not calculated properly. (R.C. 5711.31).
The

Robbins Company v Levin
(2/21/2012), BTA Case No. 2008-A-1740, 2012 WL 605618, p. 5.

B. The evidence presented to the BTA at hearing establishes that the Auditor
properly calculated the tax liability.

LMES did not file any tax returns for tax year 1993. It did file tax returns for the tax

years 1994, 1995 and 1996. In all of those tax returns, it listed LMES as the taxpayer. The

returns listed no property and recorded zero as the value. Therefore, in order to determine the

personal property taxes due from LMES for tax year 1993, it was necessary for the Auditor to

make assumptions regarding the equipment used, and its value. Initially, it was necessary

pursuant to R.C. 5711.16 to determine the acquisition costs of "all engines and machinery, and

tools and implements, of every kind used, or designed to be used, in refining and manufacturing,
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and owned or used by such manufacturer". The acquisition costs were taken from the DOE

Asset List. For purposes of this analysis, it is assumed that the acquisition costs as of September

30, 1992 were the same as the acquisition costs on December 31, 1992 and the Auditor, in

fairness, included only the property that seemed to fall clearly within R.C.
5711.16. The

property that was included in the computation is:

C^^j Eq_4i m!^'-t

Asset Description
720 Laboratory Equipment
735 Process Equipment $15,071,060
770 Automatic data processing e ui ment $862,902,188
799 q p $25,607,910

Miscellaneous equipment $2,205,209

TOTAL $905,786,367

The testimony of Ralph Donnelly (LMES Plant Manager at PORTS) and Peter Dayton

(former Director of Procurement and Contracts for the Oak Ridge Operations
Office of DOE)

indicate that all of the personal property was used by LMES to manufacture uranium. (Donnelly

Dep. 50-51; Dayton Dep. 40-41). This, of course, would increase the number of categories to be

included in the calculations.

There is no indication in the DOE Asset List as to when any of the property went into

service, but, the Auditor testified that he was aware that property was regularly maintained and

replaced. Mr. Donnelly's testimony confirms that the machinery was kept in top condition.

(Donnelly Dep. 52). After all this was a nuclear facility.
The Auditor used a 30% overall

depreciation factor which he testified he believed was correct under the circumstances. The true

value was then calculated at $634,050,456.

In 1993, the listing factor was 25%. [R.C. 5711.22(C)]. When applied to the true value,
the taxable value is $158,512,614.
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The applicable millage is 47.4 mills. Using a total taxable value of $158,512,000 results

in a tax liability of $7,513,468.

R.C. 5711.27 allows the assessor to include up to a 50% penalty. As the assessor, the

Auditor may include the penalty in the assessment. This increases the assessment to

$11,270,202. The total interest to the date of the Assessment is $11,974,587 with a final tax bill

of $23,244,789. (Auditor's Ex. 27).

C. Assuming, arguendo, that further evidence of the condition and true value of
the manufacturing equipment is necessary to issue a final determination, at a
minimum, pursuant to a 302 computation, the equipment

is worth 15.4% ofacquisition cost.

Assuming, arguendo,
that the issue of the calculation and methodology used by the

Auditor can be challenged, the Department rules regarding depreciation for tangible personal

property (OAC 5703-3-10, OAC 5703-3-11) (App. 37, 38) establish a prima facie value for

personal property which can never fall below an established minimum as long as the property is

being used in business. This valuation method is commonly referred to as the 302 Computation.

(See Guidelines for Filing Ohio Personal Property Tax Returns 1992 Edition) (App. 56).

Therefore there is a minimum value that must be assessed.

LMES filed no returns and DOE provided no specific aging schedule for any property.

However, giving LMES every benefit of the doubt, assuming all property is beyond the life

range maximums and it falls in Class VI of the 302 computation, the maximum depreciation
would be 84.6%. (Guidelines

for Filing Ohio Personal Property Tax Returns 1992 Edition, p.

17) (App. 71) If applied to only the categories of property previously selected by the Auditor the

minimum amended
value would be $34,872,775 [$905,786,367 (acquisition cost) x 15.4%

(minimum value) x 25% (listing
factor) =$34,872,775]. The BTA had sufficient evidence to

determine the value and its failure to do so is unreasonable
and contrary to law.
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Proposition of Law No 6•
The Tax Commissioner has no authority or discretion to cancelthe Assessment pursuant to R.C. 5711.31.

The Decision states that "Pursuant to R.C. 5703.05, generally and R.C. 5711.31, more

specifically, the Commissioner could take whatever action was necessary to `correct' the

assessment." There is no mention in R.C. 5711.31 of the cancellation of an assessment and, thus,

no authorization to issue a cancelation. The Tax Commissioner is charged with the

responsibility of affirming the assessment or making corrections to the Assessment he finds

proper. (R.C. 5711.31). Once an assessment is issued the Tax Commissioner has no statutory or

inherent authority to cancel the assessment. Thus, the Decision affirming the right of the Tax

Commissioner to cancel the Assessment is unreasonable and contrary to law.

V. CONCLUSION

For years LMES and the State of Ohio have ignored the Auditor's questions and the

requirements of the statutes relating to personal property taxes for the use of DOE-owned

engines, machinery and tools used by LMES to manufacture enriched uranium at PORTS.

LMES now invites this Court to do the same. However, the rule of law and the rights of the

citizens of Pike County should not be sacrificed on an altar of expediency. The application of

the applicable law to the facts in this matter leads to the conclusion that LMES has no standing to

appeal the Decision and that LMES is liable for personal property taxes for tax year 1993.

In accordance with the foregoing, the Auditor respectfully requests that this Court:

(1) Dismiss the present matter due to LMES's lack of standing and order the record to

be sent to the Fourth District Court of Appeals where the Auditor first filed his appeal; or in the

alternative,

(2) Dismiss LMES's errors to be Review Nos. 2, 10, 11 and 16 which cite specific

statutes that have not been addressed in LMES's brief and therefore are waived; and
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(3) Dismiss LMES's claims of bad faith, due to the BTA's lack of authority to

determine bad faith in this matter; and,

(4) Reverse the Decision as unreasonable and unlawful and concludes that the

Assessment is not barred by R.C. 5703.58; and,

(5) Reverse the Decision as unreasonable and unlawful and conclude that the

Commissioners had no authority to waive personal property taxes through the PILT Agreement;

and,

(6) Reverse the Decision as unreasonable and unlawful and conclude that LMES is a

manufacturer pursuant to R.C. 5711.16; and,

(7) Remand this matter to the BTA to determine whether the appropriate taxable

value of the personal property should be determined by utilizing the Auditor's estimates or the

302 computation; and,

(8) Provide for any other relief that this Court deems appropriate.

Respectfully submitted,

Pike County Prosecuting Attorney
Robert Junk

Kevin L. Shoemaker (0017094)
8226 Inistork Ct.
Dublin, Ohio 43017
614/469-0100

kshoemaker@midohiolaw.com

William Posey (0021821)
Keating, Muething & Klekamp, PLL
One East Fourth St., Suite 1400
Cincinnati, Ohio 45202
513/579-6535
wposey@krnklaw.com

Sean A. McCarter (0064215)
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Law Office of Sean A. McCarter
88 North Fifth St.
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Teddy L. Wheeler,
In his capacity of Pike County
Auditor
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NOTICE OF APPEAL OF TEDDY L. WHEELER, PIKE COUNTY AUDITOR

Appellant, Teddy L. Wheeler, in his capacity as Pike County Auditor ("Auditor") hereby

gives notice of his appeal as of right, pursuant to R.C. 5717.04, to the Supreme Court of Ohio, from

the Decision and Order ("Decision") of the Board of Tax Appeals ("BTA") journalized on August 7,

2014 in Teddy L. YVheeler, in his Official Capacity as Auditor of Pike County Ohio v. Joseph W.

Testa, Tax Commissioner of Ohio, et al., Case No. 2012-2043, (the "Decision"). A true copy of the

Decision that is being appealed is attached hereto as Exhibit A.

The Decision was issued on August 7, 2014, affirming the Tax Conunissioner's Final

Determination, canceling the preliminary assessment issued by the Auditor (the" Assessment"), and

making other findings. The next day, on August 8, 2014, Lockheed Martin Energy Systems, Inc.

("LMES"), filed a Notice of Appeal of the Decision in the Ohio Supreme Court, case number 14-

1362 ("LMES Appeal"), asserting that LMES did not disagree with the Decision it obtained before

the BTA. A Motion to Dismiss has been filed in the this Court asserting that the LMES Appeal did

not properly invoke the jurisdiction of the Ohio Supreme Court in this matter, because LMES has no

standing to file an appeal. A court cannot obtain jurisdiction over a matter when the party seeking to

invoke its jurisdiction has no standing to bring the appeal. Newman v. Levin, 2007 Ohio 5507, 116

Ohio St.3d 1205. Because LMES cannot create jurisdiction in the Ohio Supreme Court relating to an

appeal of the Decision, the Auditor has chosen to file an appeal in this Court in the Fourth District

Court of Appeals.

However, in an abundance of caution in this unique situation for which the Appellant has not

been able to fmd any prior decision giving guidance, this Notice of Appeal is being filed after the
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Notice of Appeal has been filed in the Fourth District Court of Appeals to preserve the appeal if it is

determined that there is no jurisdiction in the Fourth District Court of Appeals.

ERRORS TO BE REVIEWED

The Auditor submits the BTA acted unlawfully and unreasonably, based upon the following

errors in the Decision:

The BTA erred in construing the clear and unambiguous language of R.C. 5703.58 in

determining that the Assessment was precluded by the limitation period in the statute.

2. The BTA erred in its construction and interpretation of R.C. 5703.58 relative to

determining that the Assessment was precluded by the limitation period in the statute.

The BTA erred in determining that the Pike County Commissioners have authority to

waive, compromise, or settle a claim by Pike County for personal property taxes, arising pursuant to

R.C. Chapter 5711, and specifically R.C. 5711.16, against LMES regarding taxable tangible personal

property used by LMES.

4. The BTA erred in determining that the Pike County Commissioners have authority to

waive, compromise, or settle a claim by other taxing authorities in Pike County, other than the

County itself, for personal property taxes, arising pursuant to R.C. Chapter 5711, and specifically

R.C. 5711.16, against LMES regarding taxable tangible personal property used by LMES when the

other taxing authorities were not delineated as entities that were bound by the terms of an agreement

for payment in lieu of taxes ("PILT Agreement") and were not parties to the PILT Agreement.

5. The BTA erred when it interpreted the PILT Agreement, finding that it resolved the

taxes at issue. The BTA has no statutory or other legal authority to interpret contractual agreements.

6. The BTA erred in finding that the PILT Agreement preempted and foreclosed the
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Auditor's ability to issue any preliminary assessment certificate of valuation or accompanying

assessment.

7. The BTA erred in determining that a claim for personal property taxes, arising

pursuant to R.C. Chapter 5711, and specifically R.C. 5711.16, against LMES regarding taxable

tangible personal property used by LMES could be waived, settled, or compromised pursuant to the

PILT Agreement to which the Tax Commissioner was not a party pursuant to R.C. 5703.05(C).

8. The BTA erred in construing the clear and unambiguous language of R.C. 5711.16
relative to whether LMES was a manufacturer.

9. The BTA erred in its construction and interpretation of R.C. 5711.16 as to whether
LMES was a manufacturer.

10. The BTA erred in concluding that the Tax Commissioner had authority to cancel a
preliminary assessment for personal property taxes issued by a county auditor.

11. The BTA erred by holding that the Tax Commissioner did not have to follow the

mandate of R.C. 5711.31, when the Tax Commissionerpurportiedly cancelled the Assessment, rather

than making corrections relating to value on the Assessment.

12. The BTA erred by failing to hold that the Tax Commissioner was required to properly

determine the true value of taxable tangible personal property.

13. The BTA erred by not applying O.A.C. 5703-3-10, O.A.C. 5703-3-11, or the 302

computation to taxable personal property used for the manufacture of uranium when the BTA and

the Tax Conunissioner were aware of the unchallenged acquisition cost, but made no determination

of the age or class of the personal property.
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14. The BTA erred by failing to apply O.A.C. 5703-3-10 and 5703-3-11. The Tax

Commissioner was aware of the original cost of taxable tangible personal property used by LMES,

but failed to determine the Composite Group Life Class of the property, and failed to determine the

minimum true value for the property which, pursuant to O.A.C. 5703-3-10 and 5703-3-11, could not

be zero if the property was being used by LMES.

15. The BTA erred by failing to determine the true value of taxable tangible personal

property used by LMES.

Respectfitlly submitted,

Pike County Prosecuting Attorney
Robert Junk

Kevin L. Shoemaker (0017094)
8226 Inistork Ct.
Dublin, Ohio 43017
614/469-0100
kshoemaker@Tnidohiolaw.com

William Posey (0021821)
Keating, Muething & Klekamp, PLL
One East Fourth St., Suite 1400
Cincinnati, Ohio 45202
513/579-6535
wposey@lemklaw.com

Sean A. McCarter (0064215)
Law Office of Sean A. McCarter
88 North Fifth St.
Columbus, Ohio 43215
614/358-0880
Fax 614/464-0604
sean@smccarterlaw.com

Special Counsel for Appellant
Teddy L. Wheeler,
In his capacity as Pike County
Auditor
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Proof of Service upon Ohio Board of Tax Appeals

This is to certify that the Notice of Appeal of Teddy L. Wheeler, in his Official Capacity as

the Pike County Auditor, was filed with the Ohio Board of Tax Appeals, State Office Tower, 30 East

Broad Street, 24h Floor, Columbus, Ohio, as evidenced by the Board of Tax Appeals date stamp set

forth on the first page of the Notice of Appeal.

Keviii L, ShoeEna^^;r('0017094)
Special Counsel for Appellant
Teddy L. Wheeler,
In his capacity as Pike County
Auditor
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Office of the Attorney General
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a/k/a Lockheed Martin Energy Systems,
Inc.
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a/k/a Lockheed Martin Energy Systems,
Inc.
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OHIO BOARD OF TAX APPEALS

TEDDY L. WHEELER, IN HIS OFFICIAL
CAPACITY AS AUDITOR OF PIKB COUNTY, )

OHIO, (et, al.), )

Appellant(s), )

vs.

JOSEPH W. TESTA, TAX COMMISSIONER OF )
OHIO, (et, al.),

Appellee(s).

APPEARANCES;

For the Appellant(s)

For the Appellee(s)

Entered Thursday, August 7, 2014

CASE NO(S), 2012-2043

(PERSONAL PROPERTY TAX)

DECISION AND ORDER

TEDDY L. 1VHEELER, IN HIS OFFICIAL
CAPACITY AS AUDITOR OF PIKE COUNTY,
OHIO
Represented by:
KEVIN SHOEMAKER
SHOEMAKER & HOWARTH, LLP
471 EAST BROAD STREET
SUI'I'E 2001
COLUMBUS, OH 43215

JOSEPH W. TESTA, TAX COMMISSIONER OF
O.HIO
Represented by:
DANIEL W. FAUSEY
ASSISTANT ATTORNEY GENERAL
30 EAST BROAD STREET, 25TH FLOOR
COLUMBUS, OH 43215-3428

MARTIN MARIETTA ENERGY SYSTEMS, N/KlA
LOCKHEED MARTIN ENERGY SYSTEMS, INC.
Represented by:
ROBERT TAIT
VORYS, SATER, SEYMOUR AND PEASE, LLP
52 EAST GAY STItFET
P.O. BOX 1008
COLUMBUS, OH 43216-1008

Mr. Williamson, ,Mr. Johrendt, and Mr. Harbarger concur.

This matter is considered by the Board of Tax Appeals upon a notice of appeal filed herein by the
above-named appellant ("Auditor") from a final determination of the Tax Commissioner wherein the
coinmissioner cancelled the personal property tax assessment issued by appellant to appellee Martin
Marietta Energy Systems, n/k/a Lockheed Martin Energy Systems, Inc. ("MM"), relating to tax year
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1993. We make our determination based upon the notice of appeal, the statutory transcript ("S,T.")
certified to this board by the Tax Commissioner, the record of this board's hearing ("H.R."), the
parties' joint stipulations of fact ('"Stip"), the depositions submitted in lieu of live testimony (°Dep."),
and the written arguments of counsel.

There is a presumption that the findings of the Tax Commissioner are valid: Alcan Aluminum Corp. v.
Limbach (1989),. 42 Ohio St.3d 121. It is therefore incumbent upon a taxpayer challenging a fmding of
the Tax Commissioner to rebut the presumption and establish a right to the relief requested. Belgrade
Gardens v. Kosydar (1974), 38 Ohio St.2d 135; Midwest Transfer Co. v. Porterfield (1968), 13 Ohio
St.2d 138. Moreover, the taxpayer is assigned the burden of showing in what manner and to what
extent the Tax Commissioner's determination is in error. Kern v. Tracy (1995), 72 Ohio St.3d 347;
Federated Dept. Stores, Inc. v. Lindley (1983), 5 Ohio St.3d 213. Where no competent and probative
evidence is presented to this board by the appellant to show that the Tax Commissioner's findings are
incorrect, then the Board of Tax Appeals must affurn the Tax Commissioner's findings. Kern, supra;
Kroger Co. v. Limbach (1990), 53 Ohio St.3d 245; Alcan, supra.

Through the notice of.appeal, the Pike County Auditor contests the Tax Commissioner's cancellation
of a personal property tax assessment issued by the auditor to MM based upon the value of tangible
personal property located at the Portsmouth Gaseous Diffusion Plant ("PORTS"), a uranium
enrichment plant. For the tax year in question, i.e., 1993, PORTS, and the equipment that is the subject
of the instant assessment, were owned by the United States Department of Energy ("DOE"), "because
of the extra hazardous nature of it that no contractor would build the facilities orhave the capital
investment for it." Nesteruk Dep, at 8-9; MM acted as the contract operator of PORTS that managed,
operated and maintained the buildings and facilities at PORTS. Stip 1; Ex. 39,

Specifically, for tax year 1993, the Pike County Commissioners entered into an agreement with the
DOE for payments in lieu of taxes ("PILOT agreement"). Such agreement, authorized under the
Atomic Energy Act of 1946, i.e., 42 U.S.C. 2208, provided that "the County has requested financial
assistance from DOE, and has stated that it will waive and release any claims for tax years 1992
through 1997 for taxes against DOE and its contractors on, with respect to, or measured by the value
or use of Government-owned real and personal property." Auditor Ex. 20 at 1; MM Ex. 4 at 1. The
agreement indicated that DOE's payment of $175,546.83 would "constitute full satisfaction of any and
all claims the County niay have for taxes for tax years 1992 through 1997 against DOE and DOE's
contractors, of any nature whatsoever, on, with respect to, or measured by the value or use of
Government-owned real or personal property which is utilize.d in carrying on activities of DOE."
Auditor Ex. 20 at 2; MM Ex.. 4 at 2. Similar agreements were in effect for tax years 1952 through
1997. Stip 6. Thereafter, in December 2010, the auditor, although aware of the PILOT agreement in
place for tax year 1993, issued a preliminary assessment certificate of valuation to MM for tax year
1993, resulting in a personal property delinquent tax liability of $23,244,789. S.T, at 443-449. Upon
MM's petition for reassessment, the commissioner took action, pursuant to R.C. 5711.31, to cancel
such assessment issued by the. auditor, For the . reasons stated herein, we find that the subject
assessment was properly cancelled.

At the outset, the auditor contends that the commissioner did not have the statutory authority to cancel
the assessment in question. We disagree. Pursuant to R.C. 5703.05, generally, and R.C. 5711.31, more
specifically, the commmissioner could take whatever action was necessary to "correct" the assessment.
Clearly, if the comniiss ioner determines that an assessment has been issued by an auditor in error, the
commissioner has the authority to cancel such assessment, i.e., to review the acts of his deputies,
including county audit.ors as designated in R.C. 5711.11 and 5715.40, and take whatever action is
necessary to correct any errors made, including cancellation.
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Every taxpayer engaged in business in Ohio was required to annually fi16 a personal property tax
return with the county auditor of each county in which property used in the taxpayer's business was
located. R.C. 5711.02. On that return, the taxpayer listed "a1l taxable property *** as to ownership or
control, valuation, and taxing districts." R.C. 5711.03. A'"taxpayer," was defined in R.C. 5711.01(B)
as,"any owner of taxable property *** and includes every person *** doing business in this state, or
owning or having a beneficial interest in taxable personal property in this state ***."

Clearly, MM did not own the subject personal property, as title to it was retained by the DOE. MM
also does not stand in the stead of an owner, by virtue of having a"beneficial interest" in the subject
property, pursuant to R.C. 5711.01(B). In Refreshment Service Co. v. Lindley (1981), 67 Ohio St.2d
400, 403, the court "construe[d] the term 'beneficial interest' to include the interest of one who is in
possessiou of all characteristics of ownership other than legal title of the taxable property. Such a
definition prevents one from escaping the incidence of the personal property tax by transferring legal
title to the taxable property while keeping the benefits of its ownership. The determ.ination of whether
a person has a`beneficial interest' in an article of personal property requires an examination of the
rights and privileges that person has in the property in question. If in fact this person is found to
possess all the characteristics of ownership without having legal title to the property, then the person
must be found to have a beneficial interest in the property and liable for any personal property tax
assessed." Herein, all personal property at PORTS, including the uranium at the plant, was owned
by the federal govemment and MM was not permitted to utilize any of it for its own purposes. The
"DOE didn't want a cominglin.g of contractor property, so it was excluded and none was provided."
Nesteruk Dep. at 43. The property was physically "tagged" indicating it was owned by the federal
government and records were nzaintained tracking its status. tJnauthorized use of such equipment
could have resulted in criminal penalties. Nesteruk Dep. at 18-21, 24; Donnelly Dep. at 11, 16, 18-19;
Dayton Dep. at 11-12. The inaintenance/repair/purchase of equipment was subject to DOE's approval,
unless of such an insignifcant, day-to-day nature that it was deemed unnecessary to obtain such
consent. Dayton Dep. at 16; Doruaelly Dep. at 30-32, 43.

Further, the DOE supci-vised, oversaw and controlled all operations of PORTS. Dayton Dep. at 17.
Special clearances werc rcqizircd to be employed by PORTS. Donnelly Dep. at 11. "[H]ardly a week
went by without DOE looking over our shoulders." Donnelly Dep. at 15. Language from the contract
between MM and the DOE indicates that the DOE "directed" certain MM activities, while others were
"subject to the control of IDC)I;,° and "[p]erformance of the work under *** [the] contract" was
"subject to the technical direct:on of DOE *** Representatives." Donnelly Dep., Ex. A, at 11-12, 18.
The DOE determined thc specifications of production at PORTS. Donnelly Dep. at 17-18. MM
primarily provided the skilled si:3ff to work at PORTS. Nesteruk Dep. at 39. The DOE determined all
of the sales/productiozi necessary to meet customer needs, as MM did not participate in the marketing
and sales efforts. Dayion Dc-). ,:t 13-14; Donnelly Dep. at 74. Accordingly, we conclude that MM did
not have a"beneficial inter:^st'' in the subject personal property. While MM, of course, had its own
business interests the contract, those interests were limited by the terms of such contract which
may have ceded th:.manat;cr:^;:mt of the day-to-day operations to MM, but retained the long term
control over and auiiiority f. or 311 decisions of any consequence in the DOE.

The auditor also contcnds MM is subject to the personal property tax assessed by virtue of the
provisions of R.C. 5711.16, ^:s a manufacturer. That section specifically provides that "[a] person who
purchases, receives, or hiolds personal property for the purpose of adding to its value by
manufacturing, refining, rec.tiiyi.ng, or combining different materials with a view of making a gain or
profit by so doing is a man.::;I;ct;i.rer. *** A manufacturer shall also list all engines and machinery, and
tools and irnplemerts, of evcry 1:ind used, or designed to be used, in refming and manufacturing, and
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owned or used by such manufacturer." The auditor cites ATS Ohio, Inc. v. Tracy (1996), 76 Ohio St.3d
297, in support of such proposition. In ATS, the court addressed ownership of "inventory in the process
of manufacture." Id. at syllabus. In analyzing the provisions of R.C. 5711.16, the court held that " [t]he
final sentence of the second paragraph states the rule for treatment of property other than inventory,
including engines, machinery, tools, and implements on the tax return. Instead of taxing only the items
of property from this category that are owned by the taxpayer; R.C. 5711.16 provides that tax must be
paid on items from the category that are "owned or used by such manufacturer." Id. at 299-300. By
virtue of 1VIM's restricted relationship with the DOE and its personal property at PORTS, we conclude
that MM is not a manufacturer, as contemplated by R.C. 5711.16, but that the DOE, who rendered
ultimate eonrrol and supervision over PORTS, was the manufacturer. Therefore,lVlM was not properly
assessed as a manufacturer.

In addition, beyond the fore-going, we find that the PILOT agreement, in effect for the tax year in
question and actively negotiated by the auditor, himself, by its very terms, "preempted and foreclosed
the Auditors ability to issuc any preliminary assessment certificate of valuation or accoznpanyi.ng
assessment.'' Coinm. Reply Brief at 1. Neither the commissioner nor this board has the statutory
authority to void the PILOT agreement or alter or interpret its terms, and therefore, we conclude that
the parties' have executed their obligations under the agreement, as written.

Finally, we question the propriety of the auditor's actions.in assessing MM for tax year 1993, some
seventeen years after the tax year in question. R.C. 5703.58 provides that no assessment shall be
issued "after the expiration of ter^ years *** from the date the tax return or report was due when such
amount was not rei orted ancl pai(l." The auditor, as the commissioner's desigizated deputy, pursuant to
RC. 5711.11 and 5715.40, issued the assessment in question, clearly outside of the ten year limitation.

Thus, based upon the foregoirg, we have deterniined that the appellant auditor improperly assessed
personal property tax al;ainst M.N,1; MM did not own the personal property in question, nor was MM a
manufacturer. Further, pursuant to the terms of a PILOT agreement, the county was precluded from
assessing personal property tax a;ainst MM for the year in question. As such, we have determined that
the commissioner appropriately cancelled the assessment in question, Accordingly, based upon our
conclusions, we need not a.cfc?ress any other contentions raised by the parties hereto. The finaldetermination of the com ► r; r;;ic;r: r is hereby affirmed.

BOARD OF TAX A.1'1'EAL,S

,T OF VOTE

Mr. Williamson.

Y 13S

Johrendt

Mr. Harbarger

i

I hereby certify the foregoing to be a true
and complete copy of the action taken by
the Board of Tax Appeals of the State of

NONO Ohio and entered upon its journal this day,
with respect to the captioned matter.

/

A.J. Groeber, Board Secretary
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NOTICE OF APPEAL OF TEDDY L. ^ME^ER, PIKE CO UNTY AUDITOR

AppeIlant, Teddy L. Wheeler, in his capacity as Pike County Auditor (,eAuditor'^ hereby

gives ^Otice Of his Rppeal as of right, putscant to R.C. 5717.04, to the Fourth Distr%ct Coart0f

Appeals, from the Decision and Order (,^Decislon!') of the Board r^^ Tax Appeals ( }p^TA")

aournafized on ^upst 7, 2014 mi Teddy L VAeeler, in his Offletai Capacity as Auditor oaf".F"ike

CourO Ohio v. Joseph T^'' TestA Tax Commissioner of Ohio, el a1, Case No, 201 2m2043, (the

"Decislon'"). A true copy of the Decision that is being appealed is attached hereto as Exhibit A.

Tlw aftOmeY Si ." ng tWs n0ticc cerdfics that thejud m t ed is final and appealable as

defined 'm &C. 2505.02, Civ: R. 54 (B), and R.C. 5717,04.

Ile Decision was issued on August 7, 2014, a .. ming the Tax ^ommissior^ees Final

De . °. afion, canceling the prelIm.inary assessment issued by the Auditor (the,"Assessmeat"), and

a^^ ld g other findings. Ihe next day, on August 8, 2014, Lockheed Martin Energy Systems, Inc.

("L .S°R)g filed a Notice of Appeal of the Decision in the Ohio Supreme Coer, case number 14-

I362 (,^^ ^ S Appea1'g), asserting that LMES did not disa . with the Decision it obtained before

the BTA. A motion to Dismiss has been filed in the Ohio Supreme Court asserting that the LM ES

AppeI did not properly invoke the jurisdiction of the Ohio Supreme Court in this matter, because

LbES has no standing to file an appeal. A court cannot obt^jmisdiction over a matter when the

party see ` g to invoke its jurisdiction has no standing to bring the appeal. Newman v. Levin, 2007

Ohio 5507,116 Ohio St93d 1205. Because LMES cannot create jurisdiction in the Ohio Supreme

^ourt relating to an appM of the Decision, the Auditor has chosen to file an appeal in this Court.

ERRORS TO BE REVIEWED

The Auditor submits the BTA acted. ^lawfWIy and unreaso-nably, based upon the following

errors in the Decision:
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1. The BTA erred in co ing the clear and unmnbiguous 1angua,^^ oR.C, 5703458 in

determining d the Assessment was precluded by the limitation ^en'od in the statute.

2. I`h.e BTA erred in its construction and interpretation of R.C. 5703.58 relative to

d.: °ning that the Assessment was precluded by the limitation period in the statute.

3. The BTA erred in determining that the Pike County Commissioners have authority to

waive, compromise, or settle a claim by Pike County for pmonal property taxes, arising pursuant . to

R.C. Chapter 5711, and specifically R.C. 57110 1 6, against LAES regarding taxable tangible p nal

property used by LUESA

4, The BTA erred an determining that the Pike County Co "ssiorers have authority to

wai^e,, comproWse, or settle a claim by other taxing authorities in Pi^^ County, other than the

County itselt for personal property taxes, arising pursuant to R.C. Chapter 5711, and specifically

R.C. 5711 a l^^ against LMES regarding taxable tagzbl^ personal property used by L. Swhen the

other u. i. ^ authorities were not delineated as entities that were bound by the terms of'an ageement

for payment in lieu of taxes ("PILT Agr^^ment°') and were not panies to the PILT Agreement.

5, The BTA erred when it interpreted the PxL'TAgreemerat^ finding that it resolved the

taxes at issue. The BTA bas no statutory or other legal authority to interpret contractual ^^eem^ntso

6. The BTA emd in finding that the PILT AgreeMent preempted and foreclosed the

Audl:tcrr's ablLity to issue any preliminary assessment cerdficate of valuation or accompanying

asmsmento

7, The BTA erred in determmlir3g that a claim for personal property taxes, adsing

p mmt to R.C. Chapter 5711, and specifica:ily R.C. 5711.16, against LMES re dlng taxable

UngiblopmoW property used by LMES could be waived, settled, or compronised pursuant tsa the
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PILT Agreement to whiola the Tax Commissioner was not a party pursuant to R.C. 5703.05(C)e

8, The BTA wed in construing the clear and unambiguous language of R.C. 5711.16

relative to whether LMES. was a manufacturer.

9. The BTA erred in its construction and iritetpreWon of R.C. 5711.16 as to whether

I, was a - . facturer.

10a The BTA erred in concluding that the Tax ^onunlssioner had authority to cancel a

prel' m'vxy assessment for personal property taxes issued by a^. county auditor.

1 lo The BTA er.red by holding that the Tax Commissioner did not have to follow the

mandate ofPLCe 571 1.3 1, when the Tax Comr-&sloner purportedly cancelled the Assessment, rather

dm m .< . corrections relating to value on the Assessment,

12. The B'TA erred by Wling to hold that the Tax Commissioner was reqchW to properly

de 'e the ^^ value of tuable tangible personal property.

13. The BTA erred by not applying O.A.C. 5703-3-10, O.A.C. 5703m3m1 l:, or the 302

co : tlon to taxable personal property used for the manufacWre of uranium when the B°pA and

the Tax ConnnWioner were aware o€°tlze unchallenged acquisition cost, but made no detenm'nation

o#'th.e aoe or class of the p^onal property.

14. The BTA erred by failing to apply O.A.C. 5703-3gl0 and 5703-3-11a lhe Tax

COMMissionex was aware of the original cost o.ftaxable tangible personal property used by LMES,

but failed to de. 0e the Composite Gmup Life Class ofthe property, and fafled to determine the

. ' Am... ._um true value for the property which, pursuant to O.A.C. 5703-3-10 and 5743m3-1t $ could not

be zero if the property was being used by L UES .
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15. The BTA erred by failing to detenrzine the true value of taxable tangible personal

property usedb;y r.,MES.

Respectfully submitted,

P i^^ County Prosecuting Attortxey
Robert Junk

7
^-^^:-^^.. -- ---------

K c,- v i n l.. Sb ^) P"tn ;lk wr 00 17 0 9 4,j
8226 haistork ft
Dub I ir f Ohio 43017
611411469-0100
kshoemaker@midoHolawvcom

WiIliarn P;^^cy (002.tr 82 1)
Keatbng, INIi^^dfing &^ekamp, PLL
One East F^urt1i Ste, Suite 1400
c3nu{nliati, Ohio 45202
513/579-6535
wposey@kix•:^1,aw,coars:.

Sean A. McCarter (0064215)
I,aw Office of aeani A. McCarter
9 8 North Flfth Ste
Collmmbus, Ohio 43215
614f`3' 55 8 e0 8 $0
Fax 614i464-0604
seanr^^^^car-terlaw.com

Specga.l Counsel for'AFpellant
Teddy L. Wheeler,
1n . h:s capacity as Pike Cotmty
Auditor
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Troof of Service upon Ohio Board of Tax Appeals

'niis is to eerrti^,^ thatii~o No-lice of°Appeai ry Teddy L. Wheeierd in his Official Capacity as

the Pike Coa.uit^ Auditor, was fiIed with^^ Ohio Board of^ax Appeals, State Office Tower, 30 East

Broad Street,:^^h F1ooE-y ^.;oBumbus, Ohio, as evidenced by the ^oard ^f Tax Appeals date. stamp set

forth on the first pag^ of ^^Q Notice efAppea1..

m.-^^r

.m^..^^f^^^`C^y^`^

441i11. L ''si.low.^xiaaCwa (0017094)

a.peoial Ce^ww°1 Cbr Appellwit
Tecidy L. WheeIer,
In his Qapaeity asi"'ike C'outity
Aud.itor
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Cwafficate o^ ^ervice

A copy of the foregoing was served by certified 1J'oS, Mail upon the persons listed betow on

tWs 5"' day of September, 2014.

Daniel W. Fausey
^iYice^ of tze Attonney Gwmarai
30 1~mt Ilroad. Street, '2 55" Floor
Colizrr^bus, (--)hio 43215

Counsel 1`or Appellee
:T osep^^ Testa
Ohio Tax Commissioner

Robert E. °fdft
Hilary J, Houston
^tcven L. Smiseck
Vorys, Sater; Seymour, and Pease LLP
51' . East .̂ '.^'ay St.
P.O. Box 1008
Co1nmbus, Ohio 43216

V1 flson Horde
Y:^^in,er, Rayson LLP
P.O. Box
Knoxville, Tennessee 37901

Counsel for AfmIiam^
h1ardr^ Mari^tta Erbergy Systerns, Inc<
at'kia Lnckheed 1411'art;n Eac^qly Systems,

Counsel for AP.^^^^^^t
Martin Marietta Energy Systems, Inc.
a/k/a Lockheed Martin Energy Systems,
ldc,

Appellee Joseph W. 'Festa, Appellee, Lockheed Martin Enorgy Systems, Incv
Tax Comrrtissioner of ^^o Attentio-ne Stephen M. Paper, Vice Presiden¢
30 East Broad Street, 22'd Floor and General Counsel
Colwnbus, Ohio 43215 Electronic Systems, Lockheed Martian Corporatiozi

6801 Rockledge Drive
Bethezda, Maryland 20817

6.._.,m, e . . . .

^evr-n L, Shocirfaker (0017094)
Sneci„1 Cc,E:^-^sei for Appeilaiit
Yed,4 -'v L. ^^ria^.flle^.
in his,,.,apscicy as T-lik.e: County Auditor
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OHIO BOARD OF TAX APPEALS

TEDDY L. WHEELER, :IN HIS OFFICIAL
CAPACITY AS AUDITOR OF PIKE COUNTY,

pIIIO, (et. al.),

Appellant(s),

vs.

JOSEPH W. TESTA, TAX COMMISSIONER OF
OHIO, (et. ai.),

Appellee(s).

A.PPEARANCES;

Forthe Appellant(s)

For the Apl,ellec(s)

Entered Thtu•sday, August 7, 2014

CASE NO(S). 2012-2043

(PERSONAL PROPERTY TAX)

DECISION AND ORDER

- TEDDY L. WI.-IEELER, IN HIS OFFICIAL
CAPACITY AS AUDITOR OF PIKE COUNTY,
oI-IIO
Represcnted by:
Ki;VIN SHOTMAI4I:R
SI-IOElv1AKER &-, 1-10WARTI-I, LLP
471 EAST BROAD STREET
SUITE 2001
COLUMBUS, OI-€ 43215

JOSEPI-I W. TESTA, TAX COMMISSIONER OF
OIIIC}
Relaresentecf by:
DANIEL W. FAUSEY
ASSISTANT ATTORNEY GENERAL
30 EAST BROAD STREET, 25TH FLOOR
COLUMBUS, OH 43215-3428

MARTIN MARIETTA ENERGY SYSTEMS, NII^`•.!A
LOCK.H.EED MARTIN ENERGY SYSTEMS, INC.
Represetnted by:
ROBERT TAIT
NIORYS, SATER, SEYMOUR AND PEASE, LLP
52 EAST GAY STREET
P.O. BOX :1008
COLUM BUS, OH 4321 G-100$

Mr. Williamson, Mr. Johrendt, and Mr. Harbarger eonctrr.

This matter is considered by the Boar-d of Tax Appeals tipon a notice of appeal filed herei:n by tiie
above-nailled appellant ("Auditor") fiom a final determination of the Tax. Coini7iissioitex wherein the
cominissioner caitcelled the personal properly tax assessn-iciit issued by appellant to appellee Mariin
Marietta Energy Systeins; n/k/a Lockheed Martin Energy Systenis, Inc. ("MM"), relating to tax year
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1993. We make otir deterinination based rapon the notice of appeal, the statutoiy transcript ("S.T.")
certified to this board by the Tax Commissioner, the record of this board's hearing ("H.R."), the
parties' joint stipulations of fact("Stip"), the depositions stibniitted in lieii of live testimony ("Dep.'"),
and the written arguinenfis of counsel.

There is a presGnnption tlia:t the findings of the Tax Commissioner are valid. tllean Alzrmirmrtz Co^p. v.
Lilrtbach (1989), 42 Oliio St.3d 121: It is therefore incetrnbeiitupoi-i a taxpay;er cliallenging a finding of
the Tax Cominissioner to rebut the presu►rtptioti and establish a right to the relief requested: Belgrade
Gardens v. Kosydar (1974), 38 Ohio St.2d 135; Midiuest 2i•ctnsfer Co. v. Por terfielcl (1968), 13 Ohio
St.2d 138. Moreover, the taxpayer is assigned the. burclen of showing in ^avhat manner and to what
extent the Tax Comrnissiolier's deterniination is in error. Kern v. Tracy (1995), 72 Ohio St.3d 347;
Federateclllepl: Star°es, I77c. v. Lir7clley (1983), 5 Ohio St.3d 213. Where ilo competent and probative
evidence is presented to this board by the appellant to show that the Tax Cornmissioner's findings are
incorrect, then the Board of Tax Appeals tmtst affirtn the Tax Cominissiotier's findings. Ker•ra, supra;
Kroger Co. v. Limbach (1990), 53 Ohio St,3d 245; Alcan, supra.

Through the notice of appeal, the Pike Cotitity ,Atiaditor contests the Tax Coininissioner's cancelTation
of a personat property tax assessfnent issued by the attditor to MM based upon the value of tangible
personal property located at the Portsii7outh Gaseous D;iffitsion Plant ("PORTS"), a uranilnii
eni;iclinient plant. For the tax year in question, i.e., 1993, PORTS, atyd tlte equipment that is tlle stivject
of the iiistant assessinent, were owned by the -UnitedStates Departnient of Energy ("DOE"), "because
of the extra hazardous nattn.e of it that iio co7itractor would build the facilities or have the capital
investment for it," Nesternik Dep. at 8-9; MM acted as the contract operator of PORTS that managed,
operated and maintained the buildings and facilities atPORTS. Stip 1; Ex. 39.

Specifically, for tax year 1993, the Pike County Coinmissioners entered into an agreement with the
DOE for payments inlieu of taxes ("PILOT agreement"). Such agreement, atrthorized under the
Atoinic Energy Act of1946, i.e., 42 U.S.C. 2208, provided that "the County has requested financial
assistance from DOE, and has stated that it will waive and release any clairns for tax years 1992
tlzrough 1997 for taxes against DOE and its contractors on, with respect to, or measured by the value
or use of Government-owned real and personal property." tiditor Ex. 20 at 1; MM Ex. 4 at 1. The
agreement indicated that DOE's pavment of $175,546.83 would "constitute full satisfaction of any and
all claims the County tnay llave for taxes for tax years 1992 throttl;h 1997 against DOE and DOE's
contractors, of aziy nature wliatsoever, on, with respect to, or nzeastzred by the value or use of
Governinent-owiied real or personal property which 'is utilized in canying on activities of DOE."
Auditor Ex. 20 at 2; MM Ex. 4 at 2. Similar agreements were in effect for tax years 1952 tliroiigh
1997. Stip6. Thereafter, in December 2010, the auditor, although aware of the PILOT agreement in
place for tax year 1993, issued a pi'elirnityaiy assessment certificate of valuation to MM for tax year
1993, resulting in a personal property delinqucnt tax liability of $23,244,789. S.T. at 443-449. Upon
MM`s petition for reassessment, the commissioner took action, pursuant to R.C. 571 I.31, to cancel
such assessment issued by the auditor. For the reasons stated herein, we find that the subject
assessment was properly cancelled.

At the outset, the auditor contends that the comniissioner did not have the stattitoiy authority to cancel
the assessment in question. We disagree. Pttrsuant to R.C. 5703.05, generally, and R.C. 5711.31, nzore
specificaily, the commissioner could take whatever action was necessaiy to "correct" the assessment.
Clearly, if the commissioner detei-inines that an assesstrient has been issued by ai1 auditor in error, the
conimissioner has the authority to cancel such assessinent, i.e., to review the acts of his deputies,
including county auditors as designated in R.C. 571 1.11 and 5715.40, and take whatever action is
necessary to correct any ei-roi-s Inade, iilclxiding caiacellation.
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Every taxpayer engaged in business in Ohio was required to annually file a personal property tax
return with the county auditor of each county in which property used in the taxpayer's business was
located. R,C. 5711.02. On that return, the taxpayer listed "all taxable property *** as to ownership or
control, valuation, and taxiiig districts." R.C. 57] 1,03. A "taxpayer," was defined in R.C. 5711.01(8)
as "any owner of taxable property '" ** and iiicludes every person *** doing business in this state, or
owning or llaving a benefcial interest in taxable personal property in this state **°k"

Clearly, MM did not own the subject personal liroperty, as title to it was retained by the DOE. MM
also does not stand in the stead of an owi3er, by virtue of having a "beneficial interest" in the subject
property, pursuant to R.C. 5711.01(B). In Refi•eslnmerzt Set-vice Co. v. Lindley (1981), 67 Ohio St.2d
400, 403, the court "construe[d] the terin 'berzeficial interest' to include the interest of one who is in
possession of all characteristics of ownersllip otller than legal title of the taxable property, Such a
definition prevents one from escaping the incidence of the personal pi-opei-ty tax by tfansferring legal
title to the taxable property while keeping the benefits ofits ownership. The determiziation of whether
a person has a'beneficial interest' in an article of personal property i-eqrlires an examination of the
rights and privileges that person has iil the propei,ty in qu:.stion. Tf i;l fact this person is fottnd to
possess all the cllaracteristics of owilership witl7out having legal title to the property, tliezl tlie person
must be found to have abeneficial interest in the property and liable for any personal property tax
assessed.' Hereiii, all personal property at PORTS, including the urariitim at the plant, was owned
by the federal governinent and MM was not pei-iliitted to utilize any of it for its own purposes. The
"DOE didn't want a comingling of contractor property, so it was excluded and none was provided."
Nesteruk Dep. at 43. The property was pliysically "tagged" indicating it was owned by the federal
governnient and records were maintained tracking its status. C7nautliorized use of such equiprnent
could have resulted in criminal penalties, Nesteruk Dep. at 18-21, 24; Donnelly Dep, at 11, 16, 18-19;
Dayton Dep. at 11-12.. The maintenance/repair/ptlrchase of equipnZent was subject to DOE's approval,
unless of suclr an insignificant, day-to-day nature that it was deciiled unnecessalyto obtain siich
consent. Dayton Dep. at 16; Donnelly Dep: at 30-32, 43.

Ettrther, the DOE supervised, oversaw and controlled all operations ofPORTS, Dayton Dep. at 17.
Special clearances were required to be employed by PORTS. Doruzelly Dep. at 11. "[H]ardly a week
wc-iit by withoutDOE looking ovez-our sltouldcrs." Donnelly Dep. at 15. Language from the contract
between MM and the DOE indicates that the DOE "directed" certain MM activities, while others were
"subject to the control of DOE," and "[la]erforrnance of the work under *** [the] contract" was
"stibject to the teehn.ical direction of DOE *** Representatives." Donnelly Dep., Ex. A, at 11-12, 18.
The DOE determined the specificatioils of production at PORTS, Donnelly Dep. at 17-18. MM
primarily provided the skilled staff to work at PORTS. Nesteruk Dep. at 39. The DOE detertnined all
of the sales/production necessary to meet customer needs, as 1VIM did not participate in the marketing
and sales efforts. Dayton Dep, at 13-14; Doruielly Dep. at 74: Accordingly, we conclude thatMlV1 did
not have a"benefcial interest" in the subject personal property, While MM, of course, had its own
business interests under the contract, those interests were lirnited by the terms of such contract which
niay have ceded the nzanagenlent of the day-to-day operations to MM, but retained the long ternz
control over and authority for all decisions of any consequencein the DOE.

The auditor also conteztids that MM is subJect to the personal property tax assessed by virttie of the.
provisions of R.C. 5711.16, as a nlanuf'acturcr. That section specifically provides tlzat "[a] person wlio
purchases, receives, oi holds personal property for the purpose of adding to its value by
nlaztufacturing, refining, rectifying, or coillbinitig different materials with a view of making a gain or
profit by so doing is a mantifacturer. *** A manufacturer shall also list all engines and machinery, and
tools and implements, of every kind used, oi• designed to be used, in refining and Fnanufacturing; and
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owned or used by such manufacturer." The auditor citcs ,4TS O3^io, Inc. v. Tracy (1996), 76 Ohio St,3d
297, in support of such propositfon. In A ^`S, the court addressed ownership of "inventory in the process
of manufacture." ld, at syllahus. In analyzing the provisions of R.C. 5711.16x the court held that Bg [t]he
final sentence of the second paragraph states the rule for treatment of property other than inventory,
including engines, machinery, tools, and implements on the tax returri. Instead of taxing only the items
of property from this category that are owned by the taxpayer,R,C, 5711.16 provides that tax must be
paid on items from the category that are "owned or used by such manufacturer." Id, at 299-300, By
virtue of MM's restricted relationship with the DOE and its personal property at PORTS, we conclude
that MM is not a manufacturer, as contemplated by R.C. 5711,16, but that the DOE, who rendered
ultiinate control and supervision over PORTS, was the rr^^nufacturcr, Therefore, MM was not properly
assessed as a manufacturer.

In addition, beyond the foregoing, we find that the PILOT agreement, in effect for the tax year in
question and actively negotiated by the auditor, himsclf by its very terms, "preempted and foreclosed
the Auditor's ability to issue any preliminary assessment certificate of valuation or accompanying
assessment." Comm. Reply Brief at 1. Neither the comtnzssioner nor this board has the statutory
authority to void the PILOT agreement or alter or interpret its terrns, and therefore, we conclude that
the parties9 have cxccaatcd their obligations under the agreement, as wri:tten.

Finally, we question the propriety of the auditor's actions in assessing MM for tax year 1993, some
scvciit^en years after the tax year in question. R.C. 5703,58 provides that no assessment shall be
issued "after the expiration of ten ycaxs *** from the date the tax return or report was due when such
amount was not reported and paid." The auditor, as the commissioner's designated deputy, pursuant to
R.C. 5711.11 and 5715,40, issued the assessment in question, clearly outside of the ten year limitation.

Thus, based upon the foregoing, we have deterinizied that the appellant auditor improperly assessed
personal property tax against Mlvlg MM did not own the personal property in question, nor was MM a
^anufacturer. Further, pursuant to the terins of a PILOT agreement, the county was precludcd from
assessing personal property tax against MM for the year in question. As such, we have dctcrnlracd that
the commissioner appropriately cancelled the assessment in question, Accordingly, based upon our
conclusions, we need not address any other contentions raised by the parties hereto. The final
determination of the commissioner is hereby a.ffirmed,

B(3^^ OF TAX APPEA-LS j-- - ^

-- ---------------
g^^ta7' €7^ ^^^"^ D

Mr. Williaax^on

Mr. Joh.readt t/7

Harbncr

I hereby ccrtify the foregoing to be a true
and complete copy of the action taken by
the Board ol'1'a.x Appeals cfthe State of
Ohio and entered upon its jcurraai this day,
with respect to the captioned rraatter,

A.J. Groeber, Board Secretary
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FINAL

DETERMINATION
Date: MAY 2 5 2012

.1Martin Marietta Energy Systems, Inc.
aka Lockheed Martyn. Energy Systems, Inc.
c!o Mr. Stephen M. Piper
Vice President and General Counsel
Lockheed Martin Electronic Systems
6801 Rockledge Drive - MP 365
Bethesda, MI? 20817

Re: Case No: 11-12028
Personal Property Tax
Pike County
Tax Year: 1993

This is the final dete ' tion of the Tax Commissioner on a petition for reassesssment filed
pursuaut ta R.C. 5711.31 for tax year 1993. The subject assessment was issued by the Pike
County Auditor on De6ember 23, 20101. In response to the assessment, the petitioner timely
filed a petition for reassessment, and a hearing was-held on the petition.

The petitioner did not file a personal property tax return for tax year 1993. Tb.e county auditor
based his assessment on his conelusion that the petitioner was required to file a return listing
taxablb property for tax year 1993 and that the petit%oner failed to file such return. Tlu°ough its
petitiQn, the petitioner xiakes several contentions, includyng that the county auditor is barred
from making the subject assessment due to an agreement between Pike County and the United
States Deparknent of Energy ("DGE") dated August 21, 1998. The agreement contains the
following aeknowledgements:

WHEREAS, said Governrnent-owned land, facilities, and other personal property
by reason of Federal ownership are not subject to taxation by the County under
the Constitution and laws of the United States and the State of Ohio; and the
County has suffered the loss of the ad valorem. property tax for County
government purposes on the land acquired by the Government; and

* ^ *

On L7ecember 23, 2010 the county auditor issued the subject assessment agnlttst the petitioner, Martin ariettaMEnergy 5ystetns, ictc, and Martin Marietta Utility Services, Inc. Subsequent to the filing ofthe county auditor r petitions by botl' entities,
the Tax Comxnissioner cancel the assessment as it relates to Martin Marietta UtilityServices, lnc. The decxsion reegarding Martin Marietta Utliity Smices, Inc. vwill be made through a separate final

deterrnination in case number 11-12029. Since the issumnce-o€the subject-assessment, the-Pe°lce County Auditor hasissued forty-four addltional asse,ssments be °.° g wltkt tax ye^r :1955.

Auditor Ex. 29
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WHEREAS, it is the OpiniOn Of Counsel for DOE and Counsel for the County that
sul-h cOntractOrs are not liable for taxes on, with respect to, or measured by the
value or other use of such Goveruneng-owned rea[ sud persOnM property aia.der
existing State and Federal Iaw; and

Pursuant to the agreement, Pike County agreed to accept certain payments from the DOE in
exchange for the following concession:

Such pay$xrent shall constitute full satisf'a.ction of aiiy and a11 claims the County
may have for taxes for tax years 1992 through 1997 against DOE and DOE's
contractors, of any nature whatsoever, on, witli respwt to, or rraeasured by the
value or use of Government-owned reM or persota^l property which is utilized in
carrying on activities of DOE; provided, that the acceptance of this payment shall
not prejudice eligibility for any payment in lieu of taxes based on the benefits and
burdens test prescrlbW in Section 168 of the Atomic Energy Act. The term
",r.ontcactrars'^ means and includes the companies and orgmizations listed in the
schedule attached hereto, designated as Exhibit No, 2, and such other contractors
and subcontractors as the pafties may agree are in this category, [Emphasis
added].

Exhibit N®0 2 fists the petitioner, Martin Marietta Energy Systems, Inc., as a DOE wntractor.

Based on the language of this contmet, Pikc County ageed tO accOpt a payment from the DOE in
resOlutiOn of any potential tax liability for pmsorw prope^y txes owed by the peUtioner for tax
yea.rs 1992 through 1997, thereby precluding the sub}mt assessmeztt. Pike County received the
reque-sted. pay^ents-lnbp.eu of taxes froni, the DOE under this agreemeut The subject assessment
represents amounts unmlated to the amounts sought from DOE as p^ entsm^roliea^ of taxes.
Additionally, the b-ne^ts and burdens test of the Atomic Energy Act^s not relevant to this
deterrr^ination as Ws decision is made by DOE based on infornmgon provided to the DOE by
Pi1ce CDantyo There is no evidence that Pike COaanty hw requested ar qualified for these
addit^^nal benefits for these tax years.

Assuming crrgaendO that the wunty was not contractually fomlosed from making tlds
assessment ar that the wunty auditor was without authority to enter into the contract, the county
auditor has not subnlitt,ed any ev%dens,e establishing that the assessment is based on any reliable
listing of personal property, nor any evidence supporting his Mculation of the assessed value of
the personal property.

The evidence that is in the record reveals that on November 18, 1992 the DOE responded to the
county auditor's October 28, 1992 preed.om of Infsarmataon Act rques9: and provided the county
auditor witk among other iterns, "a list of personal property owned by the Department of
Energy" at the Piketon Gaseous Diffusion Plante This list, titfed. "DOE-OWNED PERSONAL
PROPERTY ASSE1S," lists items classified as "STORES INVENTORIES," "CAPITAI,
EQUIPMENT," and "NON-CAPITAL SENSME ^QUIPMETt'f`." The record also includes a

2sewen 9(b) OfDOE Order 2100.12A issued june 9, 1992 provides daat^ "[rjequests for new or revised payments
ased care speciat bprdas that are in excess ofpny b^ef'rt.s dqr^yo ^om-tb^ De-paa^^i^'s *fiyitees. b)T - :._-.^

,[urisdictions are reviewed by the copizant DOE Field Office to assure #^t. crsql lscies m ^ ^i ^
and that the r^a^^s m ^mpl^ and adequately ŝ ^P ^ ^ :. : -,_. . .. . . .'^'!^P®f ta" . . ...
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Pre '` ary Assessment Certificate of Value issued on December 23, 2010 reflecting an
amended value of $158,5 12,000, Finally, the record includes a Personal Property Delinquent Tax
Statement reflecting an amount owed by the petitioner and Martin Marietta Utility Services, Inc.
of $23,244,789.00 for tax year 1993.

The record does not include, and the county auditor has not provided, any explanation of what
property he determined was taxable, the methodology he used to value the property, or any
schedules calculating the $158,512,000 amended value. Without such evidence, the assessment
cannot be given a presumption of correctness; without any supporting evidence of taxability or
value, the assessment cannot be affirmed,

Pike County contractually ceded its right to assess personal property tax in this matter; therefore
the Tax Commissioner finds that the assessment, in so far as it relates to the petitioner, must be
canceled, Cancellation of the assessment rend.ers moot the petitioner's remaining contentions.

THIS IS THE TAX COMMISSIONER'S FINAL DETE RMINATION WITH REGARD TO
THIS MATTER.. UPON EXPIRATION OF THE SIX'I'Y-DAY APPEAI, PERIOD
PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND NOTICE
WILL BE SENT PURSUANT TO R.C. 5711.31 TO THE APPROPRIATE COUNTY
AUDITOR, WHO SHALL PROCEED IN ACCORDANCE Wrffl R.C. 5711.32(C).

I CFJt.T'iH'Y THAT"1'M $S A TRUE ANI? ACCU9U1`CB COPY oF'rHB FiAIA[,
DFiBRMIhFA1IaN RECORDED IN'lnE TA.X CoMmGSSflE7NF1t'S JoP3RNAL

,]OWH W.1ESk'A

Tn]f CoMMtSS1aNFiR

Isf Joseph W. Testa

Joseph W. Testa
Tax Co i sioner

Appendix 29



FIED
'T4E $xprk1TCP TitlIxt tt# (04 'III

Teddy L. Wheeler, in his official capacity
as Auditor of Pike County, Ohio, (et al.)

V.

Joseph W. Testa, Tax Commissioner of
Ohio, (et aI.)

woV ^ gi ZC^^^

GLEERK OF COURT
SUPREME COURT OF OHIO

Case No. 2014-1362

ENTRY

This cause is pending before the court as an appeal from the Board of Tax Appeals.

Upon consideration of appellee/cross-appellant's motion to dismiss notice of appeal
of Martin Marietta Energy Systems, Inc. and appellailt/cross-appellee's motion to stay
related proceedings currently pending before the Ohio Iaepartment of Taxation, it is
ordered by the court that the motions are denied.

(Board of Tax Appeals; No. 2012-2043)

Maureen O'Connor
Chief Justice
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5703.58 Time limit for assessments - extension by lawful stay.

(A) Subject to divisions ( B) and ( D) of this section, the tax commissioner shall not make or issue an
assessment for any tax payable to the state that is administered by the tax commissioner, or any
penalty, interest, or additional charge on such tax, after the expiration of ten years, including any
extension, from the date the tax return or report was due when such amount was not reported and
paid, provided that the ten-year period shall be extended by the period of any lawful stay to such
assessment. As used in this section, "assessment" has the same meaning as in section 5703.50 of the
Revised Code.

(B) Subject to division (D) of this section, the tax commissioner shall not make or issue an assessment

against any person for any tax due under Chapter 5741. of the Revised Code, or any penalty, interest,
or additional charge on such tax, after the expiration of seven years, including any extension, from the
date the tax return or report was due if the amount of tax due was not reported and paid, provided
that the seven-year period shall be extended by the period of any lawful stay to the assessment. The
commissioner shall not make or issue an assessment against a consumer for any tax due under
Chapter 5741. of the Revised Code, or for any penalty, interest, or additional charge on such tax, if the
tax was due before January 1, 2008.

(C) This section does not apply to either of the following:

(1) Any amount collected for the state by a vendor or seller under Chapter 5739. or 5741. of the
Revised Code or withheld by an employer under Chapter 5747. of the Revised Code.

(2) Any person who fraudulently attempts to avoid such tax.

(D) This section does not authorize the assessment or collection of a tax for which the applicable
period of limitation prescribed by law has expired and for which no valid assessment has been made
and served as prescribed by law.

Amended by 129th General AssemblyFile No.28, HB 153, §101.01, eff. 9/29/2011.

Effective Date: 09-28-2006
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5703.50 Taxpayer rights definitions.

As used in sections 5703.50 to 5703.53 of the Revised Code:

(A) "Tax" includes only those taxes imposed on tangible personal property listed in accordance with
Chapter 5711. of the Revised Code and taxes imposed under Chapters 5733., 5736., 5739., 5741.,
5747., and 5751. of the Revised Code.

(B) "Taxpayer" means a person subject to or potentially subject to a tax including an employer
required to deduct and withhold any amount under section 5747.06 of the Revised Code.

(C) "Audit" means the examination of a taxpayer or the inspection of the books, records, memoranda,
or accounts of a taxpayer for the purpose of determining liability for a tax.

(D) "Assessment" means a notice of underpayment or nonpayment of a tax issued pursuant to section
5711.26, 5711.32, 5733.11, 5736.09, 5739.13, 5741.11, 5741.13, 5747.13, or 5751.09 of the Revised
Code.

(E) "County auditor" means the auditor of the county in which the tangible personal property subject
to a tax is located.

Amended by 130th General Assembly File No. 25, HB 59, §101.01, eff. 9/29/2013.

Effective Date: 01-01-1990; 06-30-2005
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5711.31 Notice of assessment - petition for reassessment - final
determination.

Whenever the assessor assesses any property not listed in or omitted from a return, or whenever the
assessor assesses any item or class of taxable property listed in a return by the taxpayer in excess of
the value or amount thereof as so listed, or without allowing a claim duly made for deduction from the
net book value of accounts receivable, or depreciated book value of personal property used in
business, so listed, the assessor shall give notice of such assessment to the taxpayer by mail. The
mailing of the notice of assessment shall be prima-facie evidence of the receipt of the same by the

person to whom such notice is addressed. With the notice, the assessor shall provide instructions on
how to petition for reassessment and request a hearing on the petition.

Within sixty days after the mailing of the notice of assessment prescribed in this section, the party
assessed may file with the tax commissioner, in person or by certified mail, a written petition for
reassessment, signed by the party assessed, or by that party's authorized agent having knowledge of
the facts. If the petition is filed by certified mail, the date of the United States postmark placed on the
sender's receipt by the postal employee to whom the petition is presented shall be treated as the date
of filing. The petition shall have attached thereto and incorporated therein by reference a true copy of
the notice of assessment complained of, but the failure to attach a copy of such notice and incorporate
it by reference does not invalidate the petition. The petition also shall indicate the objections of the
party assessed, but additional objections may be raised in writing if received prior to the date shown
on the final determination by the commissioner.

Upon receipt of a properly filed petition, the commissioner shall notify the treasurer of state or the
auditor and treasurer of each county having any part of the assessment entered on the tax list or
duplicate.

If the petitioner requests a hearing on the petition, the commissioner shall assign a time and place for
the hearing and notify the petitioner of such time and place, but the commissioner may continue the
hearing from time to time as necessary.

The commissioner may make corrections to the assessment, as the commissioner finds proper. The
commissioner shall serve a copy of the commissioner's final determination on the petitioner in the
manner provided in section 5703.37 of the Revised Code. The commissioner's decision in the matter is
final, subject to appeal under section 5717.02 of the Revised Code. The commissioner also shall
transmit a copy of the commissioner's final determination to the treasurer of state or applicable county
auditor. In the absence of any further appeal, or when a decision of the board of tax appeals or of any

court to which the decision has been appealed becomes final, the commissioner shall notify the
treasurer of state or the proper county auditor of such final determination. If the final determination
orders correction of the assessment, the notification may be in the form of a corrected assessment
certificate. Upon receipt of the notification, the treasurer of state or the proper county auditor shall

make any corrections to the treasurer's or auditor's records and tax lists and duplicates required in
accordance therewith and proceed as prescribed by section 5711.32 or 5725.22 of the Revised Code.

The decision of the commissioner upon such petition for reassessment shall be final with respect to the
assessment of all taxable property listed in the return of the taxpayer and shall constitute to that
extent the final determination of the commissioner with respect to such assessment. Neither this
section nor a final judgment of the board of tax appeals or any court to which such final determination
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may be appealed shall preclude the subsequent assessment in the manner authorized by law of any
taxable property which such taxpayer failed to list in such return, or which the assessor has not
theretofore assessed.

As used in this section, "taxpayer" includes financial institutions, dealers in intangibles, and domestic
insurance companies as defined in section 5725.01 of the Revised Code.

Effective Date: 09-06-2002
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5711.15 Valuation of merchandise offered for sale.

A merchant in estimating the value of the personal property held for sale in the course of his business
shall take as the criterion the average value of such property, as provided in this section of the Revised

Code, which he has had in his possession or under his control during the year ending on the day such
property is listed for taxation, or the part of such year during which he was engaged in business. Such
average shall be ascertained by taking the amount in value on hand, as nearly as possible, in each

month of such year, in which he has been engaged in business, adding together such amounts, and
dividing the aggregate amount by the number of months that he has been in business during such
year.

As used in this section a "merchant" is a person who owns or has in possession or subject to his
control personal property within this state with authority to sell it, which has been purchased either in
or out of this state, with a view to being sold at an advanced price or profit, or which has been
consigned to him from a place out of this state for the purpose of being sold at a place within this
state.

Effective Date: 08-15-1957
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BALDWIN'S OHIO REVISED CODE ANNOTATED
TITLE LVII TAXATION

CHAPTER 5711 LISTING PERSONAL PROPERTY
RETURNS AND LISTINGS; VALUATION OF PROPERTY
COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Page 1 of 8

5711.16 LISTING OF PERSONAL PROPERTY BY MANUFACTURER; AVERAGE VALUE OF ARTICLES

A person who purchases, receives, or holds personal property for the purpose of adding to its value
by manufacturing, refining, rectifying, or combining different materials with a view of making a gain
or profit by so doing is a manufacturer. When such person is required to return a statement of the
amount of his personal property used in business, he shall include the average value, estimated as
provided in this section, of all articles purchased, received, or otherwise held for the purpose of being
used, in whole or in part, in manufacturing, combining, rectifying, or refining, and of all articles which
were at any time by him manufactured or changed in any way, either by combining, rectifying,
refining, or adding thereto, which he has had on hand during the year ending on the day such
property is listed for taxation annually, or the part of such year during which he was engaged in
business. He shall separately list finished products not kept or stored at the place of manufacture or
at a warehouse in the same county.

The average value of such property shall be ascertained by taking the value of all property subject to
be listed on the average basis, owned by such manufacturer on the last business day of each month
the manufacturer was engaged in business during the year, adding the monthly values together, and
dividing the result by the number of months the manufacturer was engaged in such business during
the year. The result shall be the average value to be listed. A manufacturer shall also list all engines
and machinery, and tools and implements, of every kind used, or designed to be used, in refining and
manufacturing, and owned or used by such manufacturer,

HISTORY: 127 v 650, eff. 8-15-57

1953 H 1; GC 5385, 5386

REFERENCES

PENALTY

Penalty: 5711.27

PRACTICE AND STUDY AIDS

Merrick-Rippner, Ohio Probate Law (4th Ed.), Forms 239.01

Baldwin's Ohio Tax Law and Rules, Illustrative Forms 5.14 (TC-50), 7.09 (TC-50); Text 4.02;
Bulletins 125, 147, 223

CROSS REFERENCES

Computation and assessment of average value of inventories, OAC 5703-3-16

Tangible personal property tax, valuation of idle equipment, OAC 5703-3-22
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5703-3-10 Tangible personal property tax; true value of

depreciable assets; application of true value or 302 computation.

(A) Tangible personal property used in business in this state must be returned, for purposes of the
personal property tax, at its true value in money. The true value of depreciable tangible personal
property is its book cost less book depreciation, unless the tax commissioner finds that the depreciated
book value is greater or less than the true value of such property.

(B) Application of the composite annual allowance procedure provided for in rule 5703-3-11 of the
Administrative Code shall determine the prima facie true value of depreciable tangible personal
property used in business. The prima facie valuations can be rebutted by probative evidence of higher
or lower valuation.

(1) When an item of tangible personal property is acquired in an arms-length transaction, its true
value at the time of purchase is the acquisition cost, including all costs incurred to put the property in
place and make it capable of operation, which are normally capitalized in accordance with generally
accepted accounting principles.

(2) The true value in money of any tangible personal property may be proved by establishing the

amount for which the property would sell in an open market by a willing seller to a willing buyer in an
arm's-length transaction. If market value is estimated by an appraisal, the property must be appraised
as part of an ongoing business unless the taxpayer can demonstrate that the property is more
accurately appraised on the basis of piecemeal liquidation or disposal.

(3) If a taxpayer believes that the composite annual allowance procedure as determined by the
commissioner does not accurately reflect the true value in money of the taxpayer's depreciable
tangible personal property on hand, the taxpayer may establish more accurate annual allowances by
probative evidence.

(a) Such evidence must show that the published composite annual allowance procedures are
inappropriate because they cause an unjust or unreasonable result, or must be modified because of
special or unusual circumstances.

(b) Such evidence may include, but is not limited to, an aging of disposals study and any other studies,
data, or documentation the taxpayer wishes to submit for consideration by the commissioner.

(c) Such evidence must cover a sufficient number of years to demonstrate a pattern in the history of
the useful life of the subject property.

(C) A taxpayer must file a claim for deduction from book value for every tax return on which
depreciable tangible personal property is returned at a value less than depreciated book value. Such
claim must be made in writing at the time of filing the return on form 902, as prescribed by the
commissioner, or in a format containing substantially all information as required on form 902.

Eff 2-21-86

Rule promulgated under: RC 5703.14
Rule authorized by: RC 5703.05
Rule amplifies: RC 5711.02 , 5711.03 , 5711.09 , 5711.18
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5703-3-11 Tangible personal property tax; true value or 302
computation.

(A) To assist taxpayers in returning the true value of depreciable tangible personal property used in
business in this state, as required by Chapter 5711. of the Revised Code and rule 5703-3-10 of the
Administrative Code, and to assist in the efficient administration of the personal property tax, the tax
commissioner shall determine a composite annual allowance procedure for use in computing the true
value of such property. The application of the composite annual allowance procedure to the original
cost of tangible personal property may be referred to as the"true value computation" or the "302
computation."

(B) The valuation determined by the true value computation shall be the prima facie true value in
money of taxable tangible personal property.

(C) The composite annual allowance procedure shall take into consideration the type of business
conducted, the types and classes of property, the useful life of the property in such classes, physical
deterioration, functional and economic obsolescence, repair and maintenance practices, salvage value
of property assigned to such classes, and any other factors that the commissioner considers proper in
determining the true value of depreciable tangible personal property used in business in this state.

(D) The commissioner shall publish and make available the composite annual allowance procedure,
with such instructions and examples as the commissioner deems useful or necessary to assist
taxpayers in computing their proper tax liability.

(E) The commissioner shall review and, if necessary, modify the composite annual allowance
procedure, from time to time, to assure that such allowance procedure reflects current technology and
business experience.

Eff 2-21-86
Rule promulgated under: RC 5703.14
Rule authorized by: RC 5703.05
Rule amplifies: RC 5711.03 , 5711.18 , 5711.21 , 5711.22
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5717-1-11 Discovery.

Page 1 of 2

(A) Other than appeals which proceed on the board's small claims docket, discovery may be permitted
by deposition upon oral examination or written questions; written interrogatories; production of
documents or tangible things or permission to enter upon land or other property; and requests for
admissions. The "Ohio Rules of Civil Procedure" shall be followed for discovery purposes to the extent
they are not inconsistent with other board rules. Discovery shall be subject to the following limitations:

(1) Discovery should be commenced by all parties promptly after the filing of a notice of appeal and
should be completed within the applicable case management schedule established in rules 5717-1-06
and 5717-1-07 of the Administrative Code, such deadlines also serving as the last day for a party to
seek involvement of the board in discovery matters. Upon motion and for good cause, the board may
establish other specific times for completion of discovery or consideration of discovery motions.

(2) The board expects all counsel to provide for orderly, mutual discovery, freely exchanging
discoverable information and documents. Counsel shall make all reasonable efforts to resolve discovery
disputes by extra-judicial means, without intervention by the board. To the extent counsel may not
resolve such disputes, then they may seek intervention of the board to supervise discovery.

(3) Answers, objections or other responses to discovery requests shall be served within twenty-eight
days after service of such requests unless the board orders or the parties agree to a different period of
time. Depositions, interrogatories, and admissions shall not be filed with the board, unless the party

intends to offer such discovery documents as evidence in a hearing. Responses to discovery requests
shall be timely supplemented.

(4) Any motion concerning discovery shall include only those specific portions of the discovery
documents necessary for resolution of the motion and include counsel's statement describing all extra-
judicial efforts undertaken to effect discovery.

(5) An expert may not be permitted to testify if he or she has not been timely identified prior to
hearing consistent with the applicable case management schedule established in rules 5717-1-06 and
5717-1-07 of the Administrative Code. The parties may mutually agree to the exchange of any written
reports of expert witnesses to be relied upon by them. Additionally, an expert's report or portions
thereof may be excluded from evidence if the report was not made available in a timely fashion to
complete a mutually agreed exchange of reports. In all events, the identity of the expert and the
written valuation reports shall be disclosed to all parties as soon as known, but no later than the
applicable deadlines established in rules 5717-1-06 and 5717-1-07 of the Administrative Code, except
as otherwise ordered .

(B) No hearing will be continued for purposes of discovery unless good cause is shown.

(C) Cost of discovery shall be paid by the party requesting such discovery.

(D) Upon the motion of a party and for good cause shown, the board may issue a protective order
restricting discovery of a trade secret or other confidential research, development or commercial
information.

Effective : 10/09/2013

Promulgated Under: 5703.14
Statutory Authority: 5703.14
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Rule Amp(ifies: 5703.02

Prior Effective Dates: 10/20/1997, 5/17/1990, 3/1/1996, 1/14/2005, 6/15/2007, 2/1/2009, 7/15/2013
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5717-1-14 Sanctions.

(A) Failure to comply with the rules contained in agency designation 5717 of the Ohio Administrative
Code or an order of the board may result in any of the following sanctions:

(1) The dismissal of the appeal;

(2) The prohibition against introducing matters into evidence in support of certain specifications of
error or other parts of the notice of appeal;

(3) The prohibition against introducing designated matters into evidence;

(4) The prohibition against introducing expert opinion and testimony into evidence;

(5) The denial or suspension of appearing and qualifying as an expert witness in designated matters
before the board;

(6) The denial or suspension of the right of any person to appear or practice before the board;

(7) The payment of reasonable expenses caused by the failure to obey an order including attorney
fees, and costs incurred by the board from the disobedient party or the attorney advising such party;

(8) The judicial relief provided by sections 5703.03 and 5703.031 of the Revised Code.

(B) The board may impose sanctions to enforce compliance with this chapter and orders as the board
deems just and appropriate after the opportunity for hearing. The repetitious nature of the disobedient
party or advising attorney will be considered in determining the appropriate sanctions to be imposed.

R.C. 119.032 review dates: 01/23/2013 and 03/01/2017
Promulgated Under: 5703.14

Statutory Authority: 5703.02 , 5703.14
Rule Amplifies: 5703.02

Prior Effective Dates: 10/20/1977, 3/24/1989, 3/1/1996
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Personal Property Tax

^°:Otjntv Sulletin
TO: ALL COUNTY AUDITORS - Bulletin No. 175

FROM: Stanley ]. Bowers, Tax Commissioner

RE: Issuance of Preliminary and Amended Preliminary Assessments by County Auditors, and use of

Forms 904A, 904B. and 904C in connection therewith.

DATE: March 15, 1962

Recently several cases have been brought to my attention wherein County Auditors have increased

values of taxable property as reported by taxpayers in their original returns or added penalties and

additional charges thereto for filing deficiencies without issuing preliminary assessment certificates

evidencing such action. This action, of course, is contrary to law and the purported additional

assessments resulting therefrom are void. The assessment of property by the county auditor, if no return

has been filed by the taxpayer, and changes in the values as reported in a given taxpayer's return, or the

addition of penalties and additional charges, can only be accomplished by the means of preliminary or

amended preliminary assessment certificates, respectively, and I am bringing this matter to your

attention so that you may comply with the law in the future.

In the foregoing connection Section 5711.24, Revised Code, provides in part as follows:

" * * * The action of the assessor in assessing taxable property under Sections 5711.01 to 5711.36,

inclusive, Revised Code, shall be taken as to taxable property required to be listed in a return, whether

listed or not, and whether such return has been made or not. Such action shall be evidenced by a

preliminary or final assessment certificate in such form as the commissioner prescribes, and when issued

by the commissioner it shall be under his official seal. The filing of a return with the county auditor
pursuant to sections 5711 . 01 to 5711 36 inclusive of the Revised Code shall be deemed to be the

preliminarv assessment of the taxable oropertv contained therein when entered on the prooer duplicate

by the county auditor. ***"(Underscoring added. Such language was added by amendment and was
effective August 8, 1955, 126 Ohio Laws 52 (53). )

Subsequent to such amendment and on March 9, 1956, the Tax Commissioner issued County Auditor
Bulletin No. 105 wherein he stated in part:

"* * * Since the values and tax as computed by the taxpayer, and as submitted by him, are those

authorized for transfer to the county auditor's tax list and duplicate, it is evident that the addition of

penalties for filing deficiencies, or alterations of values or tax by the county auditor, make necessary the

preparation of preliminary assessment certificates on Forms 904A, B, and C, as has been done in the

past. When it is necessary to prepare this assessment form, 904C (Tax Commissioner's copy) should be

attached to the return when forwarded to this department, ***"

Additionally, and on October 16, 1959, the Tax Commissioner issued County Auditor Bulletin No. 142,

wherein he stated, in part, on pages 2 and 3 thereof as follows:

4,PreNrinarv A>se5me_nty

Tax returns filed with the County Auditor, pursuant to Sections 5711.01 to 5711.36, inclusive, of the

Revised Code, shall be deemed to be preliminarily assessed when the value of the taxable property

contained therein is entered on the proper duplicate by the county auditor (Section 5711.24, Revised
Code, and County Auditor Bulletin No. 105).

.>,AIteratior? of Values

Since the values and tax as computed by the taxpayer, and as submitted by him, are those authorized

for transfer to the county auditor's tax list and duplicate, it is evident that the addition of penalties, or

alterations of values, or tax by the county auditor make necessary the preparation of preliminary

assessment certificates on Forms 904A, 904B and 904C as in the past. When it is necessary to prepare

this assessment form, 904C (Tax Commissioner's copy) should be attached to the return when forwarded

to this department." (County Auditor Bulletin No.105. )In view of all of the foregoing, and since it

appears that the provisions of Section 5711.24, Revised Code, and the County Auditor Bulletins issued

with regard thereto, have not been followed fully thereby resulting in many assessments that are invalid,

the Tax Commissioner hereby prescribes the following procedure to be used in making assessments by
county auditors.

http://www.tax.ohio.gov/personal_property/county_auditor_bulletins/bulletin_no_175.as] Appendix 42
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Forms 904A, 904B and 904C (specimens attached) shall be prepared and issued in all instances where a

taxpayer has not filed a return and a preliminary assessments made by the county auditor; and, in all

instances where the taxpayer has filed a return and an amended preliminary assessment is made by way

of altering the values or tax as submitted or by way of adding penalties or additional charges. In the

latter instances the word " Amended" shall be typed or stamped on the Forms 904A, 904B and 904C.

Form 904C shall be attached to the return and if the return is forwarded to this department then such
form shall accompany the return. (Section 5711.25, Revised Code.)

http://www.tax.ohio.gov/personal_property/county_auditor_bulletins/bulletin no 175.Z Appendix 43



September 19, 2012

The Honorable Anneka P. Collins
Highland County Prosecuting Attorney
112 Governor Foraker Place
Hillsboro, Ohio 45133

SYLLABUS: 2012-030

A board of county commissioners does not have authority under R.C. Chapter 307 to
grant a tax exemption to a private business as part of a lease agreement. A board of
county commissioners may grant a tax exemption to a private business under R.C.
5709.63, R.C. 5709.632, or R.C. 5709.78 provided the requirements of those statutes
are satisfied.
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$ MIKE DETINE
OHIO ATTORNEY Gk.NE1tAL * *

September 19, 2012

OPINION NO. 2012-030

The Honorable Anneka P. Collins
Highland County Prosecuting Attorney
112 Govemor Foraker Place
Hillsboro, Ohio 45133

Dear Prosecutor Collins:

Op]tllofis Section

Office 614-752-6417
Fax 614-466-0013

30 East Broad Street, 1511' Floor
Columbus, 01uo 43215
www.OliioAttorneyGetieral.gov

You have requested an opinion about the authority of a board of county commissioners to
grant a tax exemption. You have explained that the board of county commissioners entered into a
contract in which the board leased land located at the county airport to a private business. The tenant
constructed buildings on the land and operates a business there. As part of the contract, the board
agreed to "waive property taxes" on the land and buildings that are subject to the lease, a benefit also
known as a tax abatement or tax exemption.

It is well established that a board of county commissioners is a creature of statute with only
those powers granted by statute or necessarily implied by those powers that are expressly granted.
R.C. 305.01; State ex rel. Shriver v. Bd. of Comm'rs, 148 Ohio St. 277, 74 N.E.2d 248 (1947)
(syllabus, paragraphs 1 and 2); Elder v. Smith, 103 Ohio St. 369, 370, 133 N.E. 791 (1921); 2010 Op.
Att'y Gen. No. 2010-024, at 2-173. Further, "[a]n exemption from taxation must be clearly and
expressly stated in the statute." City of Cleveland v. Bd. of Tax Appeals, 153 Ohio St. 97, 91 N.E.2d
480 (1950) (syllabus, paragraph 1), rev'd on other grounds, 2 Ohio St. 2d 17, 205 N.E.2d 896 (1965).
See also Toledo Bus. & Prof'l Women's Ret. Living, Inc. v. Bd. of Tax Appeals, 27 Ohio St. 2d 255,
258, 272 N.E.2d 359 (1971) (the power to determine tax exemptions "is lodged exclusively in the
General Assembly, and once it has chosen a specific subject for tax exemption, and defined the
criteria, the function of the executive and judicial branches is limited to applying those criteria to a
particular case, or to interpreting them if necessary"); 1984 Op. Att'y Gen. No. 84-012, at 2-35
("while a board of county commissioners is authorized to adopt regulations to facilitate administration
of a tax levied pursuant to R.C. 5739.024(A), such a board may not, by rule, enlarge or restrict
statutory exemptions"). Therefore, a board of county commissioners may grant a tax exemption as
part of a lease only if it has express statutory authority to do so.

The general powers and duties of a board of county commissioners are set forth in R.C.
Chapter 307. R.C. 307.09 grants a board of county commissioners broad authority to lease any real
property belonging to the county and not needed for public use. This statutory provision, however,
does not grant a board of county commissioners authority to grant a tax exemption as part of such a
lease. Further, no other provision in R.C. Title 3 (counties) grants a board of county commissioners
general authority to grant a tax exemption as part of a lease. Accordingly, we conclude that a board of
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county commissioners does not have authority under R.C. Chapter 307 to grant a tax exemption to a
private business as part of a lease agreement.

We next look to the provisions of R.C. Chapter 5709, which sets forth and defines several
different tax exemptions. Several statutory provisions in this chapter authorize a board of county
commissioners to grant a tax exemption when specific requirements are satisfied. First, R.C. 5709.61-
.69 permit the creation of enterprise zones in order "to encourage businesses to establish, expand,
renovate, and occupy facilities and to create jobs within economically distressed zones." 1989 Op.
Att'y Gen. No. 89-013, at 2-55. A board of county commissioners may designate proposed enterprise
zones in municipal corporations or townships or in unincorporated areas of the county with the
consent of the affected legislative authority of the municipal corporation or the board of township
trustees. R.C. 5709.63; R.C. 5709.632. After an enterprise zone is created, a board of county
commissioners, with the consent of the legislative authority of each affected municipal corporation or
of the board of township trustees, is expressly authorized to enter an agreement granting tax
exemptions to an enterprise in return for the enterprise agreeing to establish or expand a business
within a designated enterprise zone. R.C. 5709.63; R.C. 5709.632; see also 1989 Op. Att'y Gen. No.
89-013, at 2-55. Accordingly, where the requirements set forth in R.C. 5709.63 or R.C. 5709.632
have been satisfied, a board of county commissioners may grant a tax exemption to an enterprise
located within a designated enterprise zone.

Additionally, R.C. 5709.78(A) authorizes a board of county commissioners to declare, by
resolution, public infrastructure improvements to certain parcels of property located in the
unincorporated territory of the county to be a public purpose. The statute further authorizes a board to
exempt such an improvement from real property taxation as provided therein. R.C. 5709.78(A). R.C.
5709.78(B) authorizes a board of county commissioners to adopt a resolution creating an incentive
district and to declare improvements to parcels within the district to be a public purpose. Parcels
located within an incentive district may be exempt from taxation as provided in R.C. 5709.78(B).
Accordingly, a board of county commissioners may grant a tax exemption when the requirements set
forth in R.C. 5709.78(A) or (B) are satisfied.

Whether a particular business or lease agreement satisfies the conditions set forth in R.C.
5709.63, R.C. 5709.632, or R.C. 5709.78 is a question of fact and cannot be resolved by means of an
opinion of the Attomey General. See 1990 Op. Att'y Gen. No. 90-020, at 2-78 ("[i]t is inappropriate
to use the opinion-rendering function of the Attorney General as a means for making findings of
fact"). Rather, the determination of whether a board of county commissioners has the authority to
grant a tax exemption to a private business is a question that must be determined on a case-by-case
basis at the local level.

We are not aware of any other provisions in the Revised Code that authorize a board of county
commissioners to grant a tax exemption. There are, however, various types of tax exemptions
throughout the Revised Code. See R.C. 1728.10 (community redevelopment corporations); R.C.
3735.67 (community reinvestment areas); R.C. 5709.08 (property of state and public property used
exclusive for public purpose are exempt from taxation); R.C. 5709.41 (improvements to property
conveyed or leased by a municipal corporation engaged in urban redevelopment). Your question asks
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only about the authority of a board of county commissioners to grant a tax exemption, and so we have
examined only those statutes that provide a board this authority.

Based on the foregoing, it is my opinion, and you are hereby advised that a board of county
commissioners does not have authority under R.C. Chapter 307 to grant a tax exemption to a private
business as part of a lease agreement. A board of county commissioners may grant a tax exemption to
a private business under R.C. 5709.63, R.C. 5709.632, or R.C. 5709.78 provided the requirements of
those statutes are satisfied.

Very respectfully yours,

MICHAEL DEWINE
Ohio Attorney General
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STATE OF OW1O

DEPAR i MENT OF 7'AXAT1OiW

^^..

with persons in thO g^^^at^ SO-^^^^ ^bo Po^^^^^ the knav2edge and j^w
a°equiro-d tO aaOnStO thg $0VernMA-0t°S faciiitya ^^^^^^^ research an,4 &viAep
pracEi^al app3.icalti.om i^ the area of nuclear materialse The ^^ti^tigs
^hich the Patitiomr .. .arms and the ^ r by vhi^^ this ^ rq `i^
obr-ai,r^ed by thIS patit.i.^^^r is i^utaeaI to the duties and mothoas of the
corctr.^^^or^ ^ ^^^ States v. i2A (1964), 378 U, S. 39, and Valted -Stxt^w
V. •ier^ ico £ 98% $ ^ 11a5 . 720. -

Under R.C. $739.01(g). un.i^^s excepted from taxati.on, all tr. . ti
^^ch tz wfar title or possession of . . ^ble person property ^^ es.
All sai.es, in ^^^ ca uM R.C. 5139.02. are pro ' d -^ ^
are ^xpr^^^^^ ^xempted from taxatioae The petitioner cmtAmds that ._.
eade to it are excepted ^ ^^^ of resa1:e. The except3^^ ^^ta3 a io R.d.
5739Y  O: ER} (1 ^ ^ea+^ as follouse

As asW LA . sfttlans 5739.01 : to 5739a 31 of the Revtmd Co&; a

W " ^il sale!' ^d 'Asaas, at e le^ izml . .^^
in the p : of is-i (1) '^^

^^^ tbO tUtS f e .. ar"b^ft of the ^^ ce provlftd
aa ^ ^orm I . ^ ghi ^^^ or r m re d ^

#ioremmr, St^^^^ ^74,ia42 of the i Code pratume ^ ^ ,
stozose, ^^ other amowwuoa Of towtbu POMMUI , ty in 1s
subject to cte tax ' . s th^ ^ blixWd.'^ 11,0^tbb
^.^cU 3,t^ +qt^^ail. . d ' ^ to be t^ fa^ 4 ^ ^^

^-IC® 5744^01^^^^2^ ^ ^^ tbalt elclosion `^ Y.

Th4 petitioner ce1^os on ZaWe vR J , v,---- ---- -- ----- -- -
A ^^ ^^^ and ^ ^^^^ v® , 11 7Wdo StQ ^
^^^^^ ^^ ^^^^ ^ a vemr* of tualble Pe. . property tq*
pIaceo This ^ell^^8 Is misp^^ ^ ^ ^^^^^sted w3^ the ^^^ ^ wUch

^monaps a ^^^^ ^ fac#,.lity, the cmtx^cters in both casw cowe .
performance of their C*0 . ^^^ ^^ ^om at their own P"at 1000"406m
^ ^gij ^ Prp^tu ^^^ the oor^^ract ss.^ stated that Uke tlia

es^^^^uret was ta"^cqui^ ^^^ ^ ^ ^^ facilities for the
Mft^ ^ ct4 de^ ^^^ ftirUnd's ^ ^
^^^^^ the ^^^p of the c . ^ this ^^^^^^^^^ -not be .
liable for taxes assessed ^n those iC^ purchased ^ to. of tlm
=nVracta

In Dresse^ the Ob,#o Suprem Court d^^^^ ^
minin$ ^ ^ ^turer 3ad ^.^ ds of ^^' ". Dram*
^sbc^traaW t^,^ other coo"a to provide a
^SineerinS reports la ovler to fulfill its tMo MI 0,b1i
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. . . - • ......

federal govermeaL. It was the d^cision ct the Scsgrom Court that baly
'nc4dent,a3 UBO 04 the ptOpertY €n ^^^tion by Dcaeser would uphold brosmes
t0nteradi*n that the itew were excepted trw taxat.i^^ under It4C,
°439.01(E)(J)v While noting that titIe to ^^tangibi^ ^rikma; property
"^^oduced by the cnG^^^ors ve^ted Jamdiately f^ the fiaderel govenwent,
pte GOurt UPhQ1d the f l. din^ of the Board of T^ Appeals that the Uft
1re^^^r made of the property was incidental to the ^esa^ of the item to
:he fecf 1 . e Thus the P ^^ ^^chmed by 0'^^^er
;4th the ot^r miltevials transferred by D^^^er to the federal gavermomt
mre held to be item p ed ^^ resele»

At i som fn the present c"e im; onleaded ga"3in+e used by the
petationer to ful iU i^ contractual obliptio-no- As in ^ ^^ n%w
MILicos puM, it f ^ t)w responsibUlty of the contractor to wwrelse ^.^agerial *UU. om aspwt of vUch is pur p
- ' patitioaw an anvul too to . cise its di^cretf^ in ^ ^ to

4ASMan aff ici Ly nm +^^ra^iona The g^ ry px e of to
^^^^i^^ is ^ ^ the w's ^ interest ^t^^ i^ s a

purchasede , . ^^ property by the i.^
io ma^ than a.

w in the ^o of ftmmrp

The P e t i t i . ^ ^ ^ ^1s* stat^ tha t h o decision in ^ e
decisions i^ otior sut^ ^^ins tqskbS^ oft ^^- V. ^^ airAim
AVAblatIM (1978), ft W. App. 3d Z57 146 . ^t- -r 2^,
Stwever, it anst be Vote4 that the ^^ taxing schow fdr sklw
taxes is gmt r ko ^. of ^fa. i^ace by the ^iti . an a
foreign ^ ^s interp ^^^ of a disaWlar st t-ory umi^ adkom JS
^sp^^cedtr The ^^jectiotre are d p

^^ bv _ad' gengsamt

Taktag into wmmwt the ab*ft di im r ^^
^tenti^ of pareWms for resal^ to tbp- ^al gov. ^ ^^ the ^ ^^... :^o
evidence dowatsttates that the petitionaT is the parchwor and ^ ^
the tansibla 1 proprty placed in ime- The patiti t not

^ ^^.^. them is a ^e of the pr^^y in is^ by the ^ .
Sover=ent to ° . petitioner. Tbgrefo", this final determination by

fed*W
theT^ Comisslormr ^^ wt ad^^s this Issue.

£^^^^^ave.,AVgU-ML =-4 3taed A^^- ----------------

The ,^^^^^^or cotmWs that prf.^^ to Haret 24^ 1982, the . e of the
U.S. suprom 15 u#on in ` O SWU V. " St _
^e'raliy , ac"Ptid ^^ ^ ^ ^ ^ uom vhicb =maw
,^^^^^^^^-ownrA, co $m^^^^4ted facili-^^ ^^^ ^^^^ to stou
sales or R ft., the patitiomr ^^^^^^^ the ^
should c^^^ tr ians frce the ^^^ ^ ^betnm
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F'dtobet° 1, 1981 and March 24g 1982, and Si;re the decs.slon in Ner^ ^i^a oaly
rospectl^ ^^pli,^ation<

T^ buttress ^^ contentfon tW petitio^^r su'#mltt^ ^^^ of
dox e ^ ^^ ^egard^^ cancellation of it^ ^^^^^ pay parbit =d that ^^
"v* ather Atom3c Energy Comissicm contractoram ••This co
bet;^eez the A^. °c ft^,^ ^i^, the Cinc#^tl '̂ ig^riet off^ ^
^.egad T81^f,on of the lepa^^t of Taxation darixe^ the ^rs 1966« 1^7 t

he

1968. The pagd ^ reveals that the G' i ti D1^trtet office ^ itsApril 24, 1956 letter 4atermined that purchase orclers wt4eh +el ;typ jAUafte€lmt the pu e =da b^ or for ^ ^ behalf of tlw federal Softnumtwould r^^ reqdr* eaumption cectiflcates. . this l^^ ^expi arAt#.on of the procua°ement Meed-d:-es outl ir^d by the At+amit En , y
COMa^^104r^ ^ sa1,'s letter 4ated JulY 19, 1%8,, Peti^ionerls d#mpay Pe^.-^ van eazoo1ed„

^^ tbG ^^ ^rreqpmderace 1.t 1s not possibU to detai.1"
the factm ^Uch fotmd the Wuds of the Dqartmmt's d^^^^^^ ^^
Platit 1 "O 411n iIU® egaud

Tb*
up^itift ^d to ^a cmbmrs C. l1^, ^^.^' Ĉouaft

l of ^
the

^^0^ ^^c Iner^y . .^1,^, ^ . q^ ^ ^a€f.^^; ^ 0 l̂ettiw^
^ JAW4 on daud AtVzst 7. I.^^. Mr,

^bout the taxable ^ ^ of saaU tooling ^^ ^^^ of *8
Atomic. ^^ contraeftro used #^ ^ ^^ -JU

' ."^ r%aY Of th4 ' at n1tar4t*4 ita po"ti,^ that the i u
muuct

qe^stlon ^b,^+^ to ^3 ^ in
cloaked vM t' ty or gurckse4 ft i^ ^ ^ an agma gi` gibex4 °.

The bef"twat 1
*stend

8 position tuc the sixa^^^^ ^^ u" Cm"'tf tutt o
to pr3va^e ccmtz^^^ ^^^i for

f^eraI OWKWAOMt ^ ^^ an t.M U.S. Supr4fte C4urtas ^ in^
"'. 912LU M (i94i)t 314 U8s4 1L°

The stato of d^cisfona1 law in Ohio for the sapa ^iod is =c law.
°^ ^^itic^^^ ^^^^ Rackmll La
B.T.A. case xa. E°^ooom un:reportedt wtez^e the goai O"Tar AppeaU £ a
federal ^^^ac+to-r"^ ^^^^ ^^eptud frm tia^ ^ t f;q the
Prot^^^^ of RXm 5739«01(g)(3)e Bu1ler, in 1968^ the zejeetad
siftia.,^^ ^^ ^ of ^^^^^ couG^^^^^^ ^^ ^^ situated to Rockoeu fz

76M4 4ToA* 1^^, ^512, 665T3
emmt of ^ ^ parchagn ^

^d . •
4^tractml ob^.lp^ ii^

t +^st ^ the ^T
tte= a® ^ ^ ^ S^ ^ v. ^^^
tb"e d it ^ ^ soib1e to amaad'a'IM d^iti ^ In

Ohi^ ^^^oi to 319^^ ^lear1y ^tated°.
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Ir^ uning the Tax ^missioner to delete tz^^^ti^^^ which ^ccurnd
to ^ 6fttcaunc att Of ^^ E-ta Hexico decisYon, the patltiomr has

.ut:ined the three prong test found it, ^.^n oil Co4 vs ^+^^a (19-7I)0 404
• 5 , 97, °to d^^atala^e vherher decisioraal i^ sl.d be 1. ted to

prospecti.^e app1%tati,o'nti The Tax Comfnsioner finds that Charom j.,s
enappli.cabl^ ^^ the C"e at 1^^^d and, t amg umd not Fg-d

&1 M prOv-14* a c1^^r and concise gu1delitte f'ar future cu"
in which th* is$eze of federaY tax immity is pr^^^^^ the
^sit^^^ted ' preViomsly held principle that ^^^^ ^^ggy 3;nn
c0rt^^^^^ft'S usto not ShieId^ ^oa state ^^ati*a ^^r thg go1^o of
coastf^utiom1, tax imwnity. 05 U.S. at 744^ This pos1.t#.eng upM wh11A
the Cm^t based its Mexico dati^^^^^ ^^ one w#tt.^ ubich the ia
Dx^^^ rtrAnt Of T^^^^^^^ ^^ ^^^ur-red and coammirsted to part1es epgage4 in
tus1^^^o in CM9.e "^e actlans of #e3^^al and state oourts,
review st* and the State Vqwtment of ^ ^^^ ^^ the patItLoner
suff^cient notica that ^^^^^ ^s Ohio, bavo the ^ ty. 'to
exex cise .. ta4mOut ^^ tbOir 60 . iPt7t 000 c^^ ^lob Is the powv ^o
t4x • ftf p^t-i^^^^s Ojecti^ is disinUoweA. •

^ its . . Wou for mtsesmmt, . . petitio"r =aft now"'Mu
cos^^^^ ^ ^^ the ^^ ^ ^^ ^^aou$ti ^ ^ ^ tt" foy
Conteatk= listed : . - p tft poUtiomr_ did not prmide P"bat1ve thewadeaft
tO d^ ^ ^^ ^ ^^ ^ t um fn errorA Slace tbp_ ^ in'
the^^^4,€^^itl

ths"
^ f ^ ^`O . . ^.^ 3;C ^tp as called for f.n R,^

j .- A" d
,

^ ^^^^^^ ^^ this ^^ ^ the request ^^ vematr
ravassi+^ Is ditiaPAny &Umd for those ^ ^ vMcb . c -^ rfaa^to the U.S. Sqpvwn coaftes . ttn in U ^t^ o a The 'on-0 ^ ^
C^^gi fi ^1 t^ ^^ 821on of the .. ^ proper for ihmit
tz^.^Ansact , ^^ tke petft.3:oner the . roP Uto . ^ ^
1516.=48r0 8 which have arisen ^ee;ardfng the UW#ble .tus of its^^^^^ prio-C to ^

^Hnieo-

Itawomrs *ft^^ Much 24^ ^^^^, the date of the ,,wIftgLej^ 4wisfs^^
Petitiaftr V= once again g3.vm notice by the '^^^^^ court ju
States that tangible- personal p-roperty used by 4a entity for It& ^
business Pazpmm' ^ be ^ject to tauti^ by the atat^. On tbfa
leva1, the petltlor4t m auut for at least t" "ars, the 1^gth of i. .
taken to obtain ^eam1ty e1^^^^^ for tha audit11^ agents, that 1.^ w6u
be audited by the Dipaxtment of Taxat1:on6 ir^^ tbAt period of
^sa^.d^ applied for ^ ^'e^^d a direct pay pe=it- ftt^^. ^
to fl1e its ^^^ ^^^^^ no tax 110#li^ for its theavailable evidence ^a^ that the petitioner ^ aware of ®
the risk that by re%t ^^g ta[c +n^ its purchue4 ftW tf the g^
imiaded in ^ ^sesunt$ ^ statutory fl.^ perowt ^ v=U be
i^^^eda Gi the sULtUritl^ ^twean patitiona at^ the
t^°anuctions herein and the entities and type of trftno^.^.^ taud by .

^
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a6s

^46m t^ peal^t '^o^.
(Saw+^s "^axt,) 2^. e94 ^A9 8a92

is r°ulds wRth^^ thix^^^ (30) days ^^^^r rsoreipt by the t<,jxpayj&r of thls
jaa^raa, entry sh^^ final ^at^^inatio^^ ^^ ^s-S" t rjmu st'am 85
Sd.,^usted In the

...
above mt. In tla eve.sst this matter is ^^^^^^^ to

Board of,Tax App"lsF to an ap^^^^iate Court of Ap , ^ ^
COurt, Said t^^ (30) day period dall begin' to °run from tjmp
antr^ of tin Board of ^^ ^ ^h is #^it" or the ^^^^on of an ^zaprj&ft
.^^^^^ Cont ^ the Suprem Crat -i.^ rendeL°edw

^^refore, it Is the oxdar of the Tax Comissioner that i.f psyment of

'iexa=, t,i^a C"e 1zw in Ohio ^^ring the audit g^riodg and the c i+^^^
^^^^^^n ths pe^iti^^r and the Ohio Depart t of Taxgt€on, tft rax
i.o=assi^^^ does fkot vieu reWssion of the star-a^^rily imposod pftw4ty
^ppxoprinto for transactions which ^ctu^re^ subsequent to March 1982, . .
the request €^r pottal^^ remissioaa for the t-rarssactioeas vhf^ ocmrna
subsequent to ; rch 1082 is d^^alloved<

^ is not ^^^ as ^^^ ^^^^dod, the ass
stand as tttiod I^ the ^ollowins ; ^ t.,

^. ^̂t^k 8^

^ ^

^
^aŝ^^ ^^^ ^'*'A^3^^ ^aMA $6'B534x31 . . a3P

Us, ^ ^ ^^^ of ^ ^^^ bear ^^ ^ ^ as Prwcrtbed by ^ irm
Dec r 20,, 19B7 to ^^^ ^^^^ ^g paymmtR

i x5. .. DN Mi^^^ TO
TOE Wm= , OF = Tmm-. AP'
P^ ^ BY II«C. 5117ai^^^ 3 MA. U
APPR MY .CLOSRO.

f$f OE UR M
Joanm ^imbach
Tax ..Commlssifter

V TK ... ^ OF TAX
d^N THtS DAY MTi^ RESPECT

^.

•p, Q

p1M4cb6^R$q+^^

^
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21 st Floor
Columbus, OH 43266-0420

MAILING ADDRESS

P.O. Box 530
Columbus, OH 43266-0030
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OHIO DISTRICT OFFICES

AKRON DISTRICT
161 South High Street
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Akron, Ohio 44308
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CLEVELAND DISTRICT
Cleveland State Office Tower
615 West Superior Avenue
Cleveland, OH 44113
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614-695d6270

DAYTON DISTRICT
5th Floor, Centre Cfty Office
15 East Fourth Street
Dayton, OH 45402
513-285-6220
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LIMA SUBDISTRICT
1303 Bellefontaine Avenue
Uma, OH 45504
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Suite 345
Des Plaines, IL 60018
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575 Anton Boulevard
Sulte 720
Costa Mesa, CA 92626
714-434-6768
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INTRODUCTION

is booklet is pubiished to apprise persons of the
mer in which property taxes are ievied in Ohio. The
tent is not intended as a substitute for the law itself,

t was prepared with the purpose of conveying
eral information regarding such taxes with added
phasis on the personal property tax. The expiana-

owl' and completed examples in this booklet do not
#0,,^^ply to persons engaged in business as a financial

F^stitut'on or dealer in intangibtes, or an insurance
.rnpany except when those taxpayers lease property

o c►thers. Person who are engaged in these businesses
,;^houtd write the Tax Commissioner for further infor-
^nation specific to their reporting requirements.

o^w-

Taxpayers who are public utilities also have
different reporting requirements, as will those who lease
property to public utilities when that property is used
directly in the rendition of a public utility service. A
opecia9 publication is available describing the valuation
raf "public utility property, also obtained from the Tax

Real Property - defined as land, growing crops
^nd all buildings, structures, improvements and fixtures
•ran the land. (O.R.C. 5701.02)

Personal Property - all tangible things which are
subject of ownership, except real property. (O.R.C.
^.03)

Taxpayer - means any owner of taxable property,
and includes every person residing In, incorporated or
organized under the laws of this state, or doing
business in this state, or owning or having a beneficial
:tntarest in personal property in this state. (O.R.C.
67'ti.A1(b))

Business, Used In Business - business inctudes
a enterprises except agriculture, conducted for gain,
^fit, or income, and extends to personal service
Docupations. Personal property is used iri business
When held as a means for parrying on the business,
POpt and maintained as a part of a plant capable of
operation, or stored or kept on hand as material, parts,
pr'oducts or merchandise. (O.R.C. 5701.08)

Public Utiiity - means each person referred to as
,a telephone company, telegraph company, electric

{conpany, natural gas company, pipeline oompany,
water-works company, water transportation company,

'19 company, rural electric company or railroad
, -•i^pany, includes interexchange telecommunications

^inpany. (O.R.C. 5727.01 (A, i))

^anxcdacturer - is a person who purchases,
or holds;`a personal property for the purpose

'dding ta fts value by manufacturing, refining,
or COMbin+n9 different materiais witfi a view

sng a gain or profit by doing so. (O.R.C. 5711.16)
1^•

,^ a5w

Merchant - is a person who owns or has in
possession or subject to his control, or has been
consigned to him, personal property within this
state with authority to sell it, with a view to being
sold at an advanced price or profit. (O.R.C.
5711.15)

New Taxpayer - is a person who engages
in business in this state on or after January 1 in
any year. (O.R.C. 5711.03)

Listing Date - for all taxable personal prop-
erty is the close of business on December 31 of
the preceding year, or for a taxpayer using a
different fiscal year-end for federal income tax
purposes, that fiscal year-end in the preceding
year, provided that the taxpayer has been en-
gaged in business in Ohio twelve months prior
to that date. Alternate listing dates may be
authoriaed or required by the Tax Commissioner
under special circumstances.

REAL PROPERTY

The county auditor is the assessor of all real
property In his county. The Department of Taxa-
tion, through the Division of Tax Equalization,
superviises the assessment of real property through
the issuance of rules and regulations and the
prescription of forrns.

The taxable vaiue of all real property is thirty-
five percent of its true value in m€aney. All real
property must be reappraised In each county
every six years, with annual adjust nts for new
constniction and deletions of prape in a parcet;

• Real property taxes are based on the taxable
value of the property and ievied by the county
auditars and collected by the county treasurers.
The tax rates applicable to real property vary
throughout the state and represent the aggregate
legal levies approved by the voters in each taxing
district. Revenue from this tax is used to support
local govemment, and services such as schoots,
police and fire protection, health and sanitation
services, etc.

Several reductions in taxes exist, such as the
Homestead Exemption, and the ten percent roll-
back for all real property, and an additional two
and one-half percent rollback for residential prop-
erty. Such reductions in property taxes are reim-
bursed to the local governmerits from the State's
General Revenue Fund. Applications for the Home-
stead Exemption and questions concerning all real
property exemption programs should be directed
to the county auditor.

TANGIBLE PERSONAL PRQP€RTY,

All tangible personal property is taxable when
used in business. The Tax Commissioner is the
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assessor of all such property with each county auditor
serving as a deputy of the Tax Commissioner for such
purposes.

Tangible personal property is reported through the
ing of an annual tax return with either the County
uditor or Tax Commissioner. The taxable value of all

tangible personal property is an annually declining
percent of its true value in money. For 1992 the listing
percent is 26% and will be 25% for 1993 and future
return years.

Tangible personal property taxes are based on the
taxable value of the property and collected by the
county treasurers. The tax rates are the same as those
for real property and the revenues are used for the
same purposes as those from the real property taxes.

FILING REQUIREMENTS

Each taxpayer must file an annual return and list
all taxable propdrty as to ownership, valuaqon and
taxing district. Every business entity must file an annual
retum, even to disclose that no tax liability exists. Tax
retums must be filed between February 15 and April
O. An extension c►f time to file the return may be
btained from the official with whom the return must

be filed. The maximum extension is forty-five days.
New taxpayers have different filing requirements for the
year in which they engage in business in Ohio, see
t^pecial instructions on page 18.

TAX FORMS

Form 920, County Return of Taxable Business
Property is to be used by all taxpayers except those
with property in more than one county. This form may
be obtained from and must be filed with the Auditor
of the County in which the property is tocated.
Corporations having no taxable personal praperty
should file in the county where the principal business
activity is conducted. In the event there are no activities
or locations in Ohio, this form should be filed with the
Tax Commissioner. Form 920 is required to be filed
in duplicate.

n^rm 945, Inter County Fteturn of Taxable Busi-
_)Mperty is to be used by taxpayers having

property in more than one county. This form
is obtained from and must be filed with the Tax
Commissioner, P. 0. Box 530, Columbus, OH 43266-
0030.

SUPPLEMENTAL FORMS

Unless otherwise indicated, the following fomns
may be obtained from the official with whom the tax
retum is filed, artd must aocompany the tax return at
the time of filing.

-6-

Form 902, Claim for Deduction from Book
Value is to be filed by taxpayers claiming values
less than net book value. This form must accom-
pany the tax return at the timd of filing.

Form 913-EX, Retum of Exempt Personal
Property is to be filed by taxpayers with exempt
property located in an Urban Jobs and Enterprise
Zone.

Form 921, Ohio Balance Sheet must be filed
by every taxpayer engaged in business in Ohio.
This form is a confidential document and should
accompany the tax return at the time of filing, or
may be mailed separately to the Tax Commis-
sioner.

Form 925, Retum of Grains Handled, is
required to be filed by all taxpayers engaged in
the business of handling grain.

Form 937, True Value Computation, is to be
used by taxpayers valuing property based on the
Tax Commissioner's prescribed composite group-
life classes.

Form 945-S, County Supplemental Retum, must
be filed by taxpayers required to file Fomn 945
when the taxable value in a taxing district in-
creases or decreases from the value reported in
the previous year in excess of $500,000 or more.
This form is filed with the appropriate County
Auditor.

PAYMENT OF TAXES

AII taxes for tangible personal property are
paid to the appropriate county treasur",. Re-
ceipts for payments wiil be sent when self-
addressed stamped envelope is sent w h the
payment, or when the payment is made in person.

When Form 920 is required to be filed, the
return must be accompanied by, or followed within
ten days thereafter by a payment equal to one-
half the total amount of taxes shown thereon. The
balance due is payable on receipt of a biil from
the County Treasurer or before September 20,
whichever is later.

When Form 945 is required to be filed, no
payment is required with the return. The full
amount of the taxes for each county will be billed
by the appropriate county treasurer, and are -
payable on receipt of the bills from the countq
treasurer or before September 20, whichever is
later.

The remainder of- this publication is devoted
to the tangibie personal property tax as it pertains
to general business property. Taxpayers engaged
in business as a public uti#ity, financial instft '
or dealer in intangibles should write to the TaxI
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^issioner for information about their particular tax
requirements. In this booklet, there is a

^ascription of the composite valuation method, and
illustrations of the forms filed by different types of
taxpayers.

LISTING AND VALUING PERSONAL PROPERTY

Tax forms have been prescribed and designed to
permit the taxpayer to list his property in a clear,
concise manner. The schedules in the return forms
(920 or 945) for reporting the true value of, and
computing the listed value of personal property are:
Schedule 2, Machinery and Equipment Used in Manu-
facturing; Schedule 3, Manufacturing Inventory; Sched-
u!e 3-A, Merchandising Inventory; Schedule 4, Fumi-
ture, Fixtures, Equipment not Used in Manufacturing;
Schedule 5 (Form 945 only) Retum of Grains Handled.

All property listed in the schedules must be
reported according to the taxing district in which it is
,;iysically located on the listing date required to be

by the owner. If a taxpayer is in doubt as to
proper taxing district, he should contact the county

auditor, with the address of the property, or refer to
the taxing district shown on the real property tax bill.

In Schedule 2, enter the true value of all engines,
machinery, equipment, implements, small tools, ma-
chinery repair parts and other tangible personal prop-

rty used in the following activities:
manufacturing dry cleaning plants
mining stone. and gravel plants
laundries radio and television
towel and linen broadcasting

supply

In Schedule 3, enter the monthly values of all
inventory used in manufacturing, including supply
inventories consumed in the manufacturing process.

In Schedule 3-A, enter the monthly values of ail
inventory acquired and held for saie and any finished

inventory of a manufacturer not held in the
j, manufacture.

in Schedule 4, enter the true value of all fumiture,
da;,^kures, machinery, equipment and supplies not used
in manufacturing; all inventories of taxpayers other than
manufacturers or merchants; and all domestic animals
not used in agriculture. '

REPORTING AND VALUING DEPRECIABLE
aSSETS

Depreciable assets must be listed at their true
value in money, which may be greater or iess than
their net book value. The Tax Commissioner has

.7_

prescribed a valuation procedure which applies
oomposite allowances to the cost of assets based
on their use and business activity. This valuation
procedure is to be used in lieu of net book value
for determining the true value of most depreciable
assets. A more detailed description of the valu-
ation procedure, including the assigned class
lives, follows on page 9. In those instances where
the computed true value is less than net book
value, Form 902 must be filed with the tax return.

Expendable items, such as small tools, are
valued at 50% of the cost of items on hand as
of the taxpayer"s listing date. Other items such
as barrels, retumable containers, bottles, are
valued separately, according to previously promul-
gated methods. Supply items, not costed into
inventory are valued at cost in the amount on hand
as of the taxpayer's listing date.

Depreciable assets classified as personal
property and excluded or exempted from taxation
include: motor vehicles registered and licensed in
the name of the owner, aircrraft registered and
licensed in the name of the owner; watercraft not
used exclusively in QNo waters; air, water and
noise pollution controi faeilities and waste removal
faciGties certified by the Tax Commissioner as
exempt; patterns, jigs, dies and drawings when
held for use and not tor sale in the ordinary course
of business; construction in progress while under
constnactlon and not capable of use, han/ested
crops belonging to the producer thereof; depre-
ciable assets and domestic animals not used in
agricuiture; property located in an Urban Jobs and
Enterpdse Zone for which an exemption has been
granted; property located in buildings boarded up,
r ed functienaily inoperable and held for
disposaL

LEASED PROPERTY

Leased property must be reported and listed
by the owner in his tax return. Property leased
to a public utility under a saleAease transaction
occurring in the same calendar year must be
reported by the public utility in its annual report.
Other property leased to'a public utility when used
directly in the rendition of a public utility service
must be listed by the owner, and valued the same
ai if the public utility was reporting it. A separate
publication is available from the Tax Commis-
sioner describing the valuation procedure for
public utility property.

If the lessee is obligated to purchase the
property, he is deemed to be the owner and must
report the propeq used exclusively in agriculture
is exempt-

Leased property is vakied and listed aorxord_
ing to the use to which ft is put by the lessee.
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, (N1fENTORIES

Ohio laW requires the inventories of manufacturers
and merchants to be listed on the average monthly
basis. The average value shali be determined by
dividing the sum of the month-end inventory values by
the number of months engaged in business in Ohio.
if the books and records of the taxpayer do not provide
monthly values, the gross profits method may be used,
providing purchases and sales are accrued properly.

The value of manufacturing inventory must include
Khe costs of raw material, work-in-process, and finished

The value of goods-in-process and finished
goods must include all factory burden and overhead
costs attributable to the manufacturing facilifies and
processes. Such costs include, but shall not be limited
to, iridirect labor, insurance, utiiities, taxes, transpor-
tation, rents and leases, repairs and maintenance,
depreciation and am®rtization. (Rule 5703-3-27) lnven-
tofy values maintained on the direot cost or LIFO basis
must be restarted.

The value of inerchandising inventory.must include
the costs to acquire the inventory, taxes and frerght.
Inventoribs carried at retail value must be restarted at
^ost (Rule 5703•3-17) Inventodes held on a floor-plan
basis must be returned at full value.

Consigned ma.nufacturing or merchandising inven-
tory must be listdd by ttte owner, but merchsndise
consigned from a nonbresident of Cfhio to a rnerohant
doing business in Ohio must be listed by the Ohio
merchant. (Rule 5703-3409)

$uppiy inventories of a manufacturer must be
listed 'tn Sehedufe 3 on the average basis; All other
supply invent€ories must be listed as of listing date in
Schedule 4.

Inventories of taxp4yers other than manufaokurers
:4nd merchants tYtust be liated as of listing date in
Schedule 4. Such inventorles include those 6t mines,
quarries, laur^dnes, dry cleaners, ^intracttars, repair
shops, garages, etc.

$10,000 EXEMPTI®N

For each taxpayer, the first $10,000 of listed value
of taxable personal property is exempt from taxation.
The exemption is applied in the taxing district with the
highest listed value. If that is less than $10,000, the
remaining amount is applied in the taxing district with
the next highest listed value: This process Is contir#ued
until the aggregate of the exemptions reaches $10,000.
A return must be filed even though no tax is due. Thecounty and local govemments will be reimbursed for
the taxes not paid because of the exemption only if
a return has been fiied clairning the examptfon.

-8-

LATE FILING AND LATE PAYMENT
PENALTIES, INTEREST

When a return is filed after the due date, or
the due date as extended, a late filing penalty may
be applied to the listed value. One-half of the
allowabie exemption is forfeited, and a penalty of
up to 50% may be applied to the remaining listed
value. A Petition for Abatement of the Penalty may
be filed with the Tax Commissioner within 30 days
of the date of the assessment of the penalty. Such
petition must state the reason(s) for the late filing
of the return and include a copy of the assessment
certificate(s).

Taxes paid after their due date are subject
to a late filing penalty of ten percent. A request
for abatement of this penalty may be made to the
CountyAuditor. If the County Auditor does not
abate the penalty, that decision may be appealed
to the Tax commissioner,

Taxes paid after their due date and tax
overpayments refunded to the taxpayer are sub-
ject to interest charges..The interest percent vanes
according to the Federal Funds interest rate each
October, and accrues on a monthly basis. There
Is no basis for an appeal or ariy reduction to the
Interest on taxes paid after the diae date.

TAXPAYERS' BILL OF RIGHTS

Substitute Senate Bill 147 was passed and
effective January 1, 1990. This bill areates specific
rights of and requires certain disclosures to
taxpayers with respect - to audits and assessments
arising out of personal property taxation, and
corporate franchise, sales, use and inoome taxes.

Before the commencement of an audit of his
retum; each taxpayer wilf receive a written de-
scription of the roles of the Department of Taxation
and of the taxpayer during an audit. The legislation
provides that audits conducted by the Department
of Taxation be conducted during regular business
hours, and that there shall be wriften notice of
the scheduled audit prior to the commencement
of the audit. The taxpayer is entitied to represen-
tation during an audit, and may electronically or
. otherwise record the audit examination.

With or before the issuance of an assessment
which requires, a correction to the tax list and
duplicate, the Tax Commissioner or County Au-
ditor shall provide to the taxpayer a wriften
description of the basis for the assessment arad
any penalty required to be imposed with the
assessment, and a written description of the
taxpayer's right to appeal the assessment, indud-
Ing the steps required to request administrative
review by the Tax Commisskiner In the case of
the issuanee -of a final assessment, the commis-
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....vC-f . .

county auditor is required to inform the
^r in writing, of the steps necessary taopappeai

b_i^^al assessment to the Board of Tax Appeals.

or provisions of the legislation include the
^.et,it af a problem resolution officer to aid a

cannot obtain satisfactory answers from
Rrttnent employees, continuing education and
programs for the Department's employees, a
for, monitoring the perlormance of tax agents
5 evaluations obtained from taxpayers, and a
re for requesting and receiving written opinions

from the Tax Commissioner conceming future tax
iiabilities.

Copies of the brochures containing more
detailed information with regard to Tangible Per-
sonal Property are available from the Ohio De-
partment of Taxation, Property Tax Division, P. 0.
Box 530, Columbus OH 43266-0030. A separate
brochure w(ith infomnation on Income, Sales, Use
and Corporate Franchise Taxes is available from
the Department's Tax Policy and Communication
Division, at the same address.

TRUE VALUE OF TANGIBLE PERSONAL PROPERTY

Ohio Administrative Gode Rules 5703-3_10 and
`03-3-11 provide for the determination of the true
,lue of tangible personal property used in business.
io composite annual allowance method prescribed in
tle 5703-3-11 utilizes a. single allowance for both
t^rk-llved and longer-lived items. The application of

composite anriual allowance to historlcal costs has
en been referred to as the "true value computation"
"302 computation." Use of the true value compu-
ion has historically been approved by the courts as
means for determining true value for personal

)perty tax purposes. Such value is prima facie tnae
lue and in the absence of evidence to the contrary,
acceptable as the "true value in money."

Por over five decades, the Tax Commissioner has
prescribed cornposite prima facie annual allowances.
^ince that time, many teohnologicaf improvements
have been made in manufaoturing processes and in
.the machinery and equipment used in these p sses.
:As these changes occurred, revisions in the allowances
were made and new allowances added. On at least
®ne occasion in the 1950's, all the allowances were

fifevlewed and several changes made.

In 1978 and 1979, the Department of Taxation
._; conducted a comprehensive review of all annual

aflowances and the true value. computation method
"3clf. The principal objectives were to make whatever

1 3°s were necessary to reflect current conditions,
^ncluding technological changes, and obsolesence and
to describe the various business activities more acxu-
rately and completely. As a result of the study, revisions
in the valuation procedure were made and published
n January 1980. These were reviewed again in 1986
With no changes. The method applies to most taxable
property required to be listed by taxpayers under

= Chapter 5711.

Am. Sub. Senate Bill 156 made numerous revi-
sions in the valuation of taxable property of publictilities and certain tangible personal property leasedto public utllltses. Cornmenqng wtth the 1990 tax year,taxable propertyy leased to a public ufility and used by

the public utility directly in the rendition of a public
utility service as defined in Section 5739.01(P)
R.C., must be valued the same as taxable
property owned by a public utility. The valuation
procedures are set forth in the publication Valu-
ation of Public Utility Property, which may be
obtained from the Department of Taxation, Public
Utility Section, P.O. Box 530, Columbus, OH
43266-M30.

COMPOSITE VALUATION PROCEDURE

Previous departmental publications explaining
the application of the above mentioned prima facie
allowances oontained brief descrfptions of types
of business operations as well as types of equip-
rnent and the corresponding-camposfte prima facie
allowances expressed as annual percentages. The
revised procedure, as set forth herein, incorpo-
rates a more detailed and comprehensive listing
of business activities and a.romposite group-life
dass for each. This Is followed by a table of
valua#ion percentages for each class. The com-
posite approach was retained by developing and
assigning group-life classes to each business
activity so as to encompass both short-lived and
longer-lived property used within that activity.
Therefore, isolation of a segment from a business
activity or certain property from rvithin an activity
for the purpose of applying a different class is not
permitted, except as specified herein.

The descriptions of business activities were
pattemed after and are assembled in the same
order as the standard industrial classifications
employed by the federal govemment. Variations
and exceptions were made where necessary to
accurately reflect the true value of certain property.
For example, somf.' bUsiness activities are com-
prised of widely difiering processes, operations
and products, each of which requires the use of
different of property. Where necessary,
these acavities have been subdMded by product

_g
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or. operation and assigned the appropriate group-Iife
class. General administrative functions common to
almost every business are separately shown at the
beginning of the list along with the appropriate group-
life class for each.

TRUE VALUE COMPUTATION
(5703-3-10 O.A.C.)

Form 937, True Value Computation, provides for
assembling the data necessary to determine the
aggregate true value of tangible personal property. A
ti^ar ate computation is necessary for each taxing

district involved and, within a given taxing district, for
each business activity assigned a different class.

Costs of taxable property at the end of the
previous year are to be shown by year of acquisition
(Col. 1, Col. 2). Additions, disposals and transfers
occurring during the year are to be entered at cost,
opposite the year in whlch they were aaluired (Col.

. 3, Col. 4). The resufting costs remaining at year-end
are then listed (Cpl. 5); their total must equal the
beginning-of-year total plus additions and transfers-in,
less disposals and transfers-out. The valuation per-
centages for the specified class are then copied into
place (Col.. 6). Each year-end cost is then muitiplied
by the corresponding valuation percentage '(Col. 7).
The column total is the tnae value and should be
;arried to the appropriate schedule (Schedule 2 or 4)
in the tax retum.

Cost-column totals must reconcile with ledger
accounts, except that property written off the records
but s#ill physically on hand must be included in the
computation and property disposed of, but not written
off the records, should be deducted. These exceptions
should be separately identified in the computation.
Costs for non-taxable property such as registered
motor vehicles, licensed aircraft, property taxed as real
estate, or certified pollution control facilities should not
be included.

Full costs must be shown. Cost must include
inbound freight, mill-wrighting, overhead, investment
credits, assembly and installation labor, material and
expenses, and sales and use taxes. Premium pay and
payroll taxes are includible in labor oosts. Costs may
not be reduced by trade-in allowances. Cost of major
overhauls are to be treated as capitalized and listed
as acquisitions in the year in which they occur. Fomn
937 or a facsimile is required to be filed with the tax
retum.

_1Q_

EXCEPTiONS TO THE TRUE VALUE
COMPUTATION

Property which is normally termed "expend-
able" or is being depreciated over ^a relatively short
period may be segregated and valued separately.
For example, on the taxpayer's books, small tools
may be capitalized and depreciated over a speci-
fied period, or capitalized and adjusted in accor-
dance with periodic physical inventories, or ex-
pensed upon acquisition. Fifty percent (b0°/^®) of
the cost of items actually on hand at year-end
will be considered to be their true value.

A manufacturerss supply items, not costed
into inventory, are to be valued at cost in the
amount on hand at year-end. Supply items of all
other taxpayers are to be valued at cost in the
amount on hand at year-end. Returnable contain-
ers, such as barrels, bottles, carboys, coops,
cylinders, drums, reels, etc. are to be valued
separately, in accordance with previously promul-
gated methods. Video tapes held for rental are
valued at declining percentages, 50%, 30%, and
20% of original cost in the first, second and third
years that they are owned. Thereafter, the value
is 20% of original cost. Video tapes held for sale
are treated as merchandise inventory using the
average month-end cost as the value.

Property located in buildings boarded up, or
In departments closed off, or removed from the
production line, rendered functionally inoperable
and held for disposal as of tax listing day is not
taxable. The taxpayer must identify such property
separately In the tax retum, with an explanation
of the circurnstances.

Property that is temporarily idle for purposes
of overhauling and repair, or resulting from sea-
sonal - operation or from reduced usage and
property that is held for future use whether as
an entire unit or as spare parts is sub)ect to
taxation.

SPECIAL REPORTtNG REQUIREMENT (SEC.
5711.18)

Whenever a taxpayer reports any property at
a value which is below its depreciated book value,
he must include a claim for deduction from book
value in writing with his tax retum. Form 902,
Claim for Deduclion from Book Value, has been
prescribed by the Tax Commissioner for display-
ing the claim in the retum.
(O.A.C. 5703-3-10)
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BUSINESS AC'I"iV!°(`fES
AND

COMPOSITE GROUP-LIFE CLASSES

The business activities set forth below are categorized and are presented in a manner simiiar to the standard
industrial classifications employed by the federal government. The listing of certain activities is not intended as a
oresumption of taxability nor are the major headings reflective of the proper schedule in which the property is to be
;&yted in the tax return.

BUSINESS ACTIVITY

GENERALACTIVITIES CLASS

General administrative activities involving the use of desks, files, typewriters, calculators,
adding and accounting machines, communications equipment, copiers and duplicating
equipment, security systems, and other office furniture, fixtures and equipment . . . . . . . . . . . . . . . . . . . . . . . . .

General business purpose integrated computer systems and related peripheral equipment,
such as mini-computers, micro-processors, terminals, disc and tape drives, printers,
data entry equipment, and software ................................................. ....>...,......

There is no single class for computers and related hardware used primarily to control.
manufacturing processes, machinery and equipment, and for quality control. The
business activity determines the appropriate class.

AGRICULTURE, FORESTRY AND FISHING (01•09)

III

11

Growing crops, raising and keeping animals and fowl, agricultural and horticultural services . . . . . : . . . . . . . . . . III

Commercial fishing, fish hatcheries, hunting, trapping and game propagation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I11

MINING (10-14}

Metal mining, coal mining, mining and quarrying of nonmetallic minerals (including sand,
gravel, stone, clay and salt) and milling, beneficiation and other primary preparation . . . . . . . . . . . . . . . . < . . . IV

Petroleum and natural gas:

Geophysical and exploratory operations .......... ............ . ..... . . . . .... . .... . . . ..... .. . ..... .. III

Drilling of oil and gas wells ... . . . .. .. . . . . . . . . . . . . . . . . . . . . . . II

Field services, such as cleaning, fracturing, chemical treatment cementing and
perforating well casings, plugging and abandoning wells . ........ . . ... . . .. .. .. . . . .. . . . .. . . . .. . .. III

CONSTRUCTION (15-17)

General building; marine and heavy construction . ... . . . . .. . . .. . . . . . . . .. . . . . .. > . . . . . . . . . . . . .. . . . . . . . .. . . . 11

Special trade contractors ............ ........................................................... . 11

Water well drilling ... ................ ....................................... ............. ... II

FOOD AND FOOD PRODUCTS (20)

Meat: Slaughtering . . . .. . . . . :. . . . . .... . .... .. . .. . .... . .. .......... . . . . . . .. . . . . .... .. .. ... . . . . . . . . .. v

Meat packing, curing, making sausage and other prepared meats . . . . . . . . . . .. . . . .. .. . . . . . . . . . . . . . . . . . . III

Poultry and small game: Slaughtering, dressing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . . . . . . . . . . . . . . II1

Eggs: Cleaning, grading, packaging, blending, drying; hatcheries .. .. .... ... . .. . . . .. . . . . .. . .. . . . . . . . . . . .. III

Dairy products: Processing butter, cheese, milk, ice cream, etc . . . .. .. . . .. . .. . . . .. . . . . . . . . . . . . . . . . . . . . . . . IV

Fruits and vegetables: Canning, preserving, pickling, drying, freezing; making soups,
preserves, sauces and seasonings, salad dressings and other specialties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . V

Seafoods: Canning, curing, freezing fish and seafoods . .. . . .. . . . .. . . . . . . . . . . .. ... . . . .. . . . . . . . . . . . . . . . . . . . V

Grain mill products: Milling flour, rice, com, etc; making blended flour, animal and fowl
feeds, pet foods .................................... .........................:............ V1

_f1.
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cere.albr.eakfastfoods ..... .............................. ......... .................. iV
^an tfaaadffng, processing and storage facilities (see Wholesale and Retail Trade)
;;,. • .

pxoducts: Making bread, pastries, chips, cake z^nixes, etc . . . . . . . . . . . . . . . . . . . . . . IV
. . . . . . . . . . . a . e . . . 1'^/

S.ta.gar: Refining cane, beet and maple sugar and syrups
. . . . .. . . ... . . . .. . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . vi

Confections: Making candy, etc ........................................................................ IV

Fats and oils: Cottonseed, soybean and vegetable oil fnalling; rendering, processing animal
and marine fats and oils, making shortening, table oils, etc. except margarine .......... ................ VI
Manufacturing margarine . . .. . . < , , . , , , , , , . , ,

Alcoho.lic beverages: Brewing, distitiin
. . . . . . . .. .. .. . . . . . .. . . . . . . . . . . . .. . . . . . . . . . . . . . . . . IVg, rectifying, blending, packaging . . . . . . . . ..:. . . . . . . . . . . . . . . . . ....... V

Soft.dr-inks: Preparing, bottling, canning soft drinks, carbonated waters,
flavoring extracts and s-yreps , , , , , , , , , , , , , , , , , , , e . , ................................................ IV

Mi$.cellaneo.us food preparations: f3oasted coffee, instant coffee, noodles, refined salt,
chewing gum, manufactured ic.e . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . IV

TOBACCO PRODUCTS (21)

Manufacturing cigarettes, -cigars, smoking and chewing tobacco, snuff . . . . . . . . . . . . . . . . . . ......... ......,.. vi
'^TXTfLJE PRODUCTS {22, 23)

Manufacturing spun, woven, knit or processed yams and fabrics from natural or synthetic fibers,i.nciuding finishing and dy,eing; cutfing and sewing woven fabrics; manufacturing apparel and
accessor.es, mattresses, carpets, rugs, pads, sheets, feft goods, lace goods, cordage
and twine, curtains and drapei'ies, textile bags, fur goods, ete . . . . . . . . . . . . . . . . . . . .

y ^p ® g^ g^ .............,........ vi
L^.3Y/SEd^, WO

OD
Q'Vk/ T RODUSs Tt7 AND y'"y$777IITI7F7^ 4,24, KsY#

1-ogging, sawing dlmensional:stocic ft-om fogs, chipping, Permanent or portable mills . . . . . . . . . . . . . .
......... lit

M.anufacturinsg finished iurnter, pfywa,od, bar d, floraring, veneer$e furniture and
other wood products. inctirding wooden matches ................................................... V

PAPEFt AND ALLIED PRODUCTS (2j),

Manufacturing puf ps, paper and paperboard . . . . . . . . . . . .. ... ... ......................................... vi
Manutacturing converted papers, pressed and molded pulp goods, paper bags, boxes,

envelopes, fiber cans, tube:s and drums, paper matches ......... ..................................... V
Manufacturing asphalted paper and fiber lnsulation . . . . . . . . . . ............................................ vi
P€3fnT)ND AND PU:BL1SMiNO (27)

Printing by letterpress, lithography, gravure or screen; bookbinding, typesetting and photo-
typesetting, engraving and photoengraving, electrotyping and other trade services;
publication of newspapers, books, periodicals . . . . . . . . . . . ........................................... IV

Reproduction services: See "Business Services"

CHEMICALS AND ALLIED PRODUCTS (2B)

Manufacturing basic chemicals such as acids, alkalis, salts, organic and inorganic chemicals;
chemical products for further manufacture such as plastic materials and synthetic resins,
rubber and fibers, including petro-chemical processing beyond petroleum refining; finished
chemical products such as pharmaceuticals, cosmetics, soaps, fertilizers, paints and varnishes,
adhesives, explosives, and compressed, liquid and solid industrial and specialty
gases - except finished rubber and plastics products, natural gas products or by-products ......... ..... V
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PtTRGL€UM REPiNING (29)

Distillation, fractionation and catalytic cracking of crude petroleum into gasoline, kerosenes,
distillate and residual fuel oils, lubricants; manufactufe of asphalt, carbon black:

Refining equipment, fixed or portabie asphalt batch plants . . . . . .. . . . ... . . . . . . . . . . . . . . . . . .. . . . . . . . . IV

8ulk storage facilities .................... ...................................................... VI

RUBBER AND PLASTICS PRODUCTS (30)

Manufacturing products from natural, synthetic or reclaimed rubber such as tires, tubes,
footwear, heels and soles, mechanical rubber goods, flooring and rubber surtdries;
recapping, retreading and rebuilding tires; manufacturing finished plastics products
and molding of primary plastics for the trade . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . .. . . . . fV

LEATHER AND LEATHER PRODUCTS (31)

Tanning, curing, finishing hides and skins; processing- fur peits;. manutacturing finished
leather products such as footwear, belting, apparel, fuggage and similar feather goods . . . . . . . . . . . . . . . ... . . V

'17ONE, CLAY, GLASS AND CONCRETE PRODUCTS (32)

..: ufacturing stone and ctay produ.cts: Brick, tile and pipe; pottery, vitreous_ chiria;
plumbing fixtures, earthenware, ceramic insulating materials, cut and finisfied stone . . . . . .. . ... .... . ... . . . Vf

Class: Manufacturing fiat, blown or press.ed gkass produEts sucf:r as pfate,. safety and window gfass,
gtass containers, glassware, fibergiass,o.pti.cai ienses ................................ ...... ......... V

M-anufacturing cernent .......... .... ............................................. ............. .... ... Vf

Manufacturing ready-mix concrete, cement products and concrete products, incfiuding
block, pipe and prefabricated shapes ... . . . . . .. . . . . .. . . . . .. . . .. . . .. . ... . . . . . . . . . . . .... ............. kV
Cement mixers on trucks ......................................................................... f

Gypsum and plaster products . . . . . . . . . ...... . . . .. . . . . . .. .. .. . .. ........ . ..... ... ...... . . . .. . . .. . .. Vl

Abrasive, asbestos and other nonmetallic mineral pxoducts . . . ... .. .. ........ . . .. . .. . . .. .. . ... .. .. . -_. . , . VI

PRFMARY METALS (33)

Smeiting; reducing, refining and alloying. of ferrous and nonferr:ous. metals from ore, pig, scrap
or slag; rolling., drawing and alloying of metals; manufacturing nafifs, spikes, structural
shapes, tubing, wire and cabie:

Ferrous metals .... . ........... . ... . . ........................................................ Vf

Nonferrous metals .. .... ........ .. ...... . ....................................................... V

PABRICATED METAL PRODUCTS (34)

Manufacturing cans, tinware, hardware, structural metal products, plate work, sheet metai work,
prefabricated buildings and components, screw machine products, castings, forgings and
starnpings, coating_ and^piating, ordnance and accessories, arnmunition, small arms, valves,
pipe fittings, wire products, foil and leaf, and custom special'ty products ... ... .. . .. . ... .. . . . ... . .. . . . .. . V

MANUPA.CTURING MACHINERY (35, 36)

Manufacturing and assembly of engines, metalworking machinery and machine tool accessories,
turbines, farm machinery, construction and mining machinery, materials handiing. machinery,
food products machinery, textile machinery., woodworking machinery, paper industries machinery,
compressors, pumps, bearings, blowers, industrial patterns, process furnaces and ovens,
office machines, and refrigeration and service industry machinery - except electrical machinery
and transportation equipment ... . ...... . . .... ..... . ....... .............. . . .. ........... . . ... ... V

Manufacturing and assembly of electrical test and distributing equipment, eiectricat industriai
apparatus (motors, generators etc.), household appiia-nces, electric iighting and wiring
equipment, bafteries and ignition systems . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . V
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fVlanufacturing and assembly of electronic communication, detection, guidance, control,
radiation, computation, test and navigation equipment and components . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . V

TRANSPORTATION EQUIPMENT (37)

Manufacturing and assembling of automobiles, trucks, trailers, motor homes, buses, military
vehicles, motorcycles, bicycies and other recreational and pleasure vehicles:

Manufacturing and assembly of engines, power trains, frames, bodies and other
component parts, not otherwise listed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . V

.Ssembly of finished vehicles . . . . .. . . . . . . . . . . . . . . . . .......................................... ... IV

Manufacturing aircraft, space craft, rockets, missiles, power units; and assembly of components ............. V
Ship and boat building, repair and conversion .. . . . . . . . . . . . . . . . . .. . . .... .. . . . . .. . . . . . . . .. . . . . . . . . . . . . . VI

Building and rebuilding railroad locomotives, railroad cars and street railway cars . . . . . . . . . . . . . . . . . . . VI

PROFESSIONAL, SCIENTIFIC, CONTROLLING, MEASURING AND OPTICAL INSTRUMENTS (U)

Manufacturing mechanical measuring, engineering, laboratory and scientific research instruments;
optical instruments; surgical, medical and dental instruments and equipment; ophthalmic
equipment; photographic and photocopy equipment; watches and clocks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . V

MISCELLANEOUS MANUFACTURING (39)

Manufacturing jewelry, musical instruments, toys and sporting goods, pens and pencils,
office and art supplies, advertising signs; waste reduction; processing motion
picture, television, commercial or noncommercial film; reproducing phonograph records
and pre-recorded tapes; hard-surface floor coverings, etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . V

Manufacturing burial caskets and vaults .. . . . . . . . .. . . . . . ....................................... ... V
TRANSPORTATION (40 - 47)

':°ansportation equipment used in conjunction with business activities elsewhere specified shall
be included in the classes designated for those activities. Transportation equipment used in
the business of commercial or contract carrying of passengers, freight or commodities:

Locomotives and railroad cars ........................................................... .. ...... VI.

Motor vehicles, service facilities and terminals . . . : . . . . . . . . . . . . . . . . . . . . . . . ........................... !II

Barges, river and business craft, floating wharves, loading and unloading equipment . . . . . . . . . . . . . . . . . . . . Vi

Aircraft, hangar and service facilities and ground equipment . . . . . . .. . . . . . . . . . . . . . . . . . . . . , . . III

Pipelines, pipe and conveyors for carrying petroleum, gas or other products
including trunk lines and storage facilities . . . . . . . .. . . . . . . . . . . . . . . . . . . . Vi.............,,,,...

COMMUNICATION {49)

Radio and television broadcasting and cablevision . . . .. .. . ... . .. . .. . . . . . . . . . . , . . . .. . . . . III

ELECTRIC, GAS AND SANITARY SERVICES (OTHER THAN PUBLIC UTILITIES) (49)

Electric generation and distribution . . . . . ... . . . . . . .. . . .................................................. V!

Production and distribution of natural gas, mixed, manufactured or liquified petroleum gas . . . . . . . . . . . . . . . . . . VI

Water gathering, treatment and distribution and waste water treatment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . VI
Steam production and distribution ..................................................................... VI

WHOLESALE AND RETAIL TRADE (50 - 59)

Dealers at wholesale and retail in durable and nondur able goods, including eating and drinking
places, carry-outs, pizzerias, fast.food places, caterers and institutional food service,
mail order houses, scrap metal and waste material dealers, and others not elsewhere classified .......... III
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tations and terminals ..................................................................
F ^ *um bulk stations

e servlce stations ...................................... .......... ....................:........ li

VIrocessing and storage facilities . . . . .. . . . . . ... . ... . . . . .. : . . . . . . . . . . ... . . . . . . ... . . . . .. . . .
andling, p

.jandise, food and beverage vending machines . .. . .. ... .. . . . . . .. . .. .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

............................................. III
Jiousing

.................................... .

CE, INSURANCE AND REAL ESTATE (60 - 67)

ing, savings and lending institutions, business and personal credit institutions;
ecurity brokers, dealers and services; exchanges ............ ........ .... .... . .. .. .. . .. ... . . . .. .. . . III

rance underwriters (all risks), agents and brokers . . . . . . . .. ..... ... . .. . . . . . . . . . . .. . . . . . . . . . . . . . . .. . . . . III

7 estate operators, lessors, agents, managers, title abstracters, subdividers

and developers ...................:................................................. ............ III

ding and i nvestment company offices; trusts . . . . . . . . . . .. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . III

"GING PLACES (70)

:::Is, m otels, rooming houses, tourist courts, camps, parks and membership lodging places . . . . . . . . . . . . . . . . III

^ a =SONAL sf:RVICES (72)

*Indry, cleaning and garment services: Dry cleaning and pressing plants or shops;
towel and linen supply; rug, carpet and upholstery cleaning; commercial laundries,

including diaper service .......................................................................... IV
^Y^...
^iOndries and dry cleaning - coin-operated . .. . . . . . . . . . . . . . . .. .. . . . . .. . . . . . . . . . .. .. . . . . . . . . . . . . . . . . II
^:,-. . .

otographic studios (for photofinishing, see Business Services - Misc.) . ... . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . Ifl

w_."eaury shops, barber shops ......................................................................... III

$fioe repair, shoe shine and hat cleaning shops . . . . . . . . . .. . .. . . . . .. . . . . . . . . . . . . .. . .. . . . . . . . . . . ... . . . . . . . III

Funeral service, including crematories .. .... ................................ ... ..... ... .... . . .. . . . . III

^Rental services: Short-term rentals, as of apparel, small tools, home and garden too4s,
lockers (except cold storage), household goods, health and recreation equipment, etc . . . . .. . . . . . . . . . . . . . . II

h^iscellaneous services: Baths, health clubs, porter service, dating or.escort service,
check rooms, travel agencies, tax return preparation service, etc. ... IIt

iUSINESS SERVICES (73)

Advertising agencies . . . . .^«. ....................................................<.......................^..

Advertising, outdoor signs (Sign manufactu(ng: See Miscellaneous Manufacturing) . ... . . . . . .. . . . . . . . . . . . . . II

£ Miscellaneous advertising: Aerial; direct mail; circular, handbill and sample
distribution; transit cards ......................................... ............................., . III

Credit reporting, adjustment and collection agencies ... .. . .. .... ... ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. ... III

Maiiing, reproduction, commercial art and photography, stenographic service,
blueprinting, photostating, photocopying .. . . ... ... ... .............. .. . .. . ... .. .. . . . . . ... . .. . . . III

Building services, janitorial and maintenance, painting .. . . . . .. . .. . . . . . .. . .. . . : . . . . . . .. . . . . . . . . . . . . . . . . . . III

Cold storage, food locker rental ............................................................ . .... ... IV

News syndicates, wire services .................. ........... . : . . . . . . . . . . . .. . . .. . . . . . ... . . . . . . . . . . . III

Employment and temporary help service . .. . .. . . . . . .. . . . . .. . . . ... . . . . . . . . . . . .. .. . . . . . . . . .. . . . . . . . . . . . III

Data processing services: Computer programming, systems design and other software services,
data processing, leasing rnachine time:

Computers and related equipment only . . . . . . . . . . . . .................................... . . . . . . ... I t

-15-
Appendix 69



Leasing services: There is no single class applicable to the business of leasing; rather,
the activity In which the lessee uses the leased property determines the appropriate
class.

Rental services: Short-term rentals, as of construction, concession, banquet and meeting
equipment, portable sanitary facilities, power tools, etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . II

Miscellaneous services: Research and development laboratories; management, consulting and
public relations services; detective agencies, protective services; photofinishing; trading
stamp services; testing laboratories, bondsmen; bottle exchanges; drafting services;
interior design; notaries public; packaging and labeling services: telephone message
service; auctioneering; landscaping and grounds maintenance, tree trimming, etc . . . . . . . . . . . . . . . . . . . . . . . III

VIDEO TAPE RENTAL (74)
Video tapes held for rental, 70%, 50%, 30% for first, second, third years, 30% thereafter.

AUTOMOTIVE SERVICES (75)

Vehicle leasing, parking, towing, rebuilding and repair, diagnostic centers, and related services .............. III

,arand truck washes ............. ... .................................. ......................... II

REPAIR SERVICES (76)

Household appliance and Industrial equipment repair; watch, clock and jewelry repair;
reuphoistery and furniture repair; welding repair; armature rewinding; bicycle,
leather goods, lock and gun, musical instrument and business equipment repair;
septic tank and furnace cleaning; sandblasting and steam cleaning; knife sharpening;
taxidermy, etc . ........................................................ . . III

MOTION PICTURE AND RECORDING STUDIOS (78)

Motion picture and tape production (except processing), studio property, picture distribution,
film exchanges and rentals, film libraries; recording studios, except reproduction . . .. . . :. . . . . . . . . . . . . . . . Ifl

AMUSEMENT AND RECREATION SERVICES (79)

Auditoriums, concert halls, stadiums and motion picture theaters, including drive-in theaters . . . . . . . . . . . . . . . . III

Dance halls and studios, theatrical producers and services, music groups,
actors, entertainmentgroupsr ...................................................................... III.

Bowling alleys, billiard and pool establishments . . . . . . . . . . . . . . . . . . . .. . . . . : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ill

Commercial sports, golf courses, amusement parks and rides, membership sports and
recreation clubs, swimming pools and beaches, riding schools, carnivals, ex-
positions, boat liveries, shooting galleries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . III

Coin-operated amusement and entertainment devices . . . . . . . . . . . . ... . . . . . . . . . . . . . .. . . . . . . . . . . . ... . . . . . . . . II

PROFESSIONAL SERVICES (80 - 83, 89)

Health services: Doctors, dentists, optometrists, etc; hospitals, clinics, nursing homes,
msdical and dental laboratories, and miscellaneous medical services . . . . . . . . . . . . . . . . . . . . .......... Ill

Legal services ...........:........................ ................................................... lil-

Educational services, schools, colleges, institutes . .. . . . . ... .. ..... . . . .. . . . . . . . . . . . . .. .. . . . . . . . . . . . Ill

Social services, job training, day-care services, etc . . . . . . . . . . . . . . . .... . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . III

Engineering, architectural and surveying services; accounting, auditing and bookkeeping
services; free lance authors, lecturers, artists; etc . . . . . . . . . . . . .. . .. . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . III .

MUSEUMS (84)

Museums, art galleries, arboreta, botanical and zoological gardens . ..... .. . . .. . . . . . . . . . .. . ... . .. . . . .. Ill

MEMBERSHIP ORGANIZATIONS (86)

Business, professional, labor union, civic, social, fraterrtal, political, religious
organizations,farm bureaus and granges ........... .................. .......................... I11
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AqMINISTRATIt3N (90)
no single class applicable to property owned or used in public administration.
to whiCh the property is put determines the proper class.

TAPE RENTAL
apes heId for rental, 50%° 30%, 20% for first, ser,o'nd, third years, 20% thereafter.

TABLES FOR DETERMINING TRUE VALUE

(expressed as percents)

Age Class 1

90.0
_. ^

2

3

0. 4

^x.,,, . ...:^.^s- 6

7

iY V

9
.

10

11

12^Za . .

13

14

15

16

17

18

19

20

63.3

44.0

32.0

20.0

20.0

20.0

CIoss II 1 Class III I CI®ss IV I Class V I Class Vi

92.0

76.3

60.6

46.1

37.9

29.8

21.6

20.0

20.0

20.0

93.2

82.8

72.4

62.0

51.5

42.2

36.3

30.5

24.6

18.8

18.8

18.8

93,9

86.3

78.7

71.1

43.5

55.8

48.2

40.6

35.4

31.1

26.8

22.5

18.3

17.4

17-4

17.4

94.3

88.1

81.8

75.6

69.3

63.1

$6,9

50.6

44.4

38.2

32.8

29.5

.26.2

22.9

19.6

16.3

16.3

16.3

94.4

88.9

83.3

77.8

72.2

66.7

6T.1

55.6

50.0

44.4

38,9

33.3

28.9

26.2

23.5

20.8

18.1

15.4

15.4

15.4

COMi'OSITE GROUP - LIFE RANGES

Class At Least Less Than
6.0 yrs,

li 6.0 lvrs. 8.4
ill 8.4 11.6

11<6 14,8
v 14.8 ° 17,2
vi 17.2

The sm81lest percentage In each class detemiraes the minimum acceptable value so I^ng as property Is
for Use in business

mftw=-^-
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INSTRUCTIONS FOR NEW TAXPAYERS

Any person, partnership, corporation or associa-
tion who engages in business in Ohio on or after
January 1 of any year is a `new taxpayer' for that year.
Whenever a taxpayer ceases business in Ohio, and
in a subsequent year begins business in Ohio again,
he is a new taxpayer for that year. The new taxpayer
is liable for a property tax return in the year in which
he commences business, reporting property owned on
the first day of business in Ohio. The amount of tax
,^vved is prorated based on the number of months in
business in Ohio in that first year.

The new taxpayer return is to be filed with the
same official and using the - same forms, (Form 920
or 945) as with a regular retum. The return must be
filed within 90 days of first engaging in business in
Ohio, with the "provision for requesting an extension
of time of up to 45 additional days. Such extensions
should be obtained from the official with whom the
return is to be filed.

The date of engaging in business has been
generally defined as the day the business commences
operations, which is not necessariiy the day the
business was organized or licensed in Ohio. In the
case of a merchant, the day that the business opened
for the purpose of seliing merchandise would be the
first day of business. In the case of a manufacturer,
it would be the day that production started. For other
business activities, the first day of business would be
the day that the intended business actiVdy started.

For the new taxpayer retum, the listing date is the
day of business in Ohio instead of December 31

or a fiscal year end. AIl taxable property, except,
inventory, owned on the first day of business must be
listed, the true value is the taxpayees cost. Inventory
must be listed at the average value for the remainder
of the year. Estimate month-end values starUng with
the end of the month engaging in business and for
each month-end throughout the remainder of the year.
If additional locations will be opened later in the year,
inventory for those locations must also be estimated
for the new taxpayer retum. The average value is the
sum of the month-end values divided by the number
of month-end values included. The estimated values
reported may be amended at a later date, when actual
month-end inventory values are known.

The listed value in each schedule of the return
is multiplied by a fraction which represents the portion
of the year during which the taxpayer wiil be engaged
in business in Ohio. The numerator of the fra.ction is
the number of full months from the date of engaging
in business to December 31, the denominator is twelve.
^'ie resuiting values should be reported on the front
of the 920, or the recapitulation pages of the '945. They
are the values to which the tax rates are applied to
determine the amount of-tax owed.

When a new taxpayer has acquired an existing
business and that business has filed a personal
property tax return for the same year in which the new

taxpayer acquires the business, taxes for property
that was listed by the former owner need not be
paid again by the new taxpayer. The new taxpayer
must produce a copy of the return or assessment
indicating that the same property has been listed
or assessed for taxation for the same year. The
amount of inventory which may be excluded is
the lower of the average amount listed by the
former owner in his return for the' same year, or
the amount transferred. Any property not listed in
the former ownees return and acquired prior to
the new taxpayer`s first day of business must be
listed. Average inventory in excess of the amount
excludable must also be listed.

Frequently, an existing business that had
been organized as a proprffetorship or partnership
will be reorganized as a corporation, or other
changes in the business structure take place that
result in the existence of a new entity. In these
circumstances, the new owner or business entity
is considered a new taxpayer and required to file
a new taxpayer return for the year in which the
change took place. These new taxpayers are
subject to the same reporling requirements as
those beginning a new business. A copy of the
return filed for the same year by the former entity
should be included with the new taxpayer return.

The new taxpayer return is for the year in
which business commenced in Ohio, even if it is
not due to the tiled until the next calendar year.
A regular tax retum is required to be filed for the
calendar year foilowing the year in which the
business began and is due in the normal filing
period of February 15 through April 30. All taxable
property In this yeaes return must be listed as of
the dose of businew on December 31 of the
pr ing calendar year (the year engaging in
business), and inventory listed at the average of
the month-end values for each of the months that
the taxpayer was engaged In business in that
year, using the number of month-end values
included as the divisor. Listed values in this yeaes
tax return may not be prorated.

Rule 5703-3-04, Ohio Administrative Code,
provides for the use of listing dates other than
December 31. Before a listing date other than
December 31 may be used, the taxpayer must
be engaged in business in Ohio for at least twelve
months prior to that listing date. In certain in-
stances, where property may be excluded from
taxation for a year, or taxed twice in a year, the
Tax Commissioner may authorize or require an
altemate listing date for a taxpayer to exclude or
to report property involved in a change of own-
ership. These circumstances may affect the new
taxpayer`s retums when an entire business or
faciiity is actfuire. Questions concerning the new
taxpayer return should be di ed to the Tax
Commissioner through the local district ofi:ice, or
the Property Tax Division In Columbus.
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STATE OF OHIOHIO
DEPARTMENT OF TAXATION

LOCATION

30 East Broad Street
21 st Floor
Coiumbus, OH 4326"420

Administration
Personal Property Section
Public Utility Section

AKRON DISTRICT
161 South High Street
Akron Government Center, Suite 501
Akron, Ohio 44308
216-379-1725

CINCINNATI DIaTRICT
900 Dalton Avenue
Cincinnati, OH 45203
613-852-3311

CLEVELAND DISTRICT
Cleveland State Office Tower
615 West Superior Avenue
Cleveland, OH 44113
216-787-3125

COLUMBUS DISTRICT
1800 East Dubiin-Granville Road
Columbus, OH 43229
614-895-6250

PROPERTY TAX DIVISION

MAILING ADDRESS

P.O. Box 530
Columbus, OH 43266-0030

Telephone Numbers

OHIO DISTRICT OFFICES

614-466-3280
614-466-8122
614-466-7371

DAYTON DISTRICT
5th Floor, Center Ctty Office
15 East Fourth Street
Dayton, OH 45402
513-285-6220

TOLEDO DISTRICT
One Government Center
Suite 1400
Toledo, OH 43604-2232
419-245-2870

YOUNGSTOWN QtSTRICT
Stambaugh Building #300
44 Federai Plaza Central
Youngstown, OH 44503-1651
419-742-8640

ZANESVILL€ DISTRICT
601 Underwood Street
Zanesville OH 43701
614-453-0628

OUT OF STATE DISTRICT OFFICES

CHICAGO OFFICE
1011 East Touhy Avenue,
Suite 345
Des Plaines, IL 60018
706-390-7490

LOS ANGELES OFFICE
575 Anton Boulevard
Suite 720
Costa Mesa, CA 92626
714-434-6768

Telephone assistance is provided torthe hearing impaired through the Ohio Relay Service (ORS). T°IYfTDD users
may reach the Department of Taxation offices by contaeting ORS operators at 1-800-750-0750.
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INTR,ODUDTI4N

This booklet is published to apprise persons of
the manner in which property taxes are levied in
Ohio. The content is not intended as a substitute for

's law itself, but was prepared with the purpose of
enveying general information regarding such taxes

with added emphasis on the personal property tax.
The explanations and completed examples in this
booklet do not apply to persons engaged in busi-
ness as a financial institution or dealer- in intan-
gibles, or an insurance company except when those
taxpayers lease property to others. Person who are
engaged in these businesses should write the Tax
Commissioner for further information specific to their
reporting requirements. .

Taxpayers who are public utilities also have dif-
ferent reporting requirements, as will those who lease
property to public utilities when that property is used
directly in the rendition of a public utility service. A
special publication is available describing the valu-
ation of public utility property, also obtained from the
Tax Commissioner.

n, EFINtTIONS

Real Property - defined as land, growing crops
and all buildings, structures, improvements and fix-
tures on the land. (O.R.C. 5701.02)

Personal Property - all tangible things which
°re the subject of ownership, exoept real property.

).R.C. 5701.043}

Taxpayer - means any owner of taxable prop-
erty, and includes every person residing in, incorpo-
rated or organized under the laws of this state, or
doing business in this state, or owning or having a
beneficial interest in personal property in this state.
(O.R.C. 5711.01 (b))

Business, Used in Business - business in-
cludes all enterpdses except agiiculture, oonducted
for gain, profit, or income, and extends to personal
service occupations. Personal property is used in
business when held as a means for carrying on the
business, kept and maintained as a part of a plant
capable of operation, or stored or kept on hand as
material, parts, products or merchandise. (O.R.C.
5701.08)

Public Utility - means each person referred to
as a telephone company, telegraph company, eiec-
tric company, natural gas company, pipeline com-
pany, water-works company, water transportation
company, heating company, rural electric company
or railroad company, includes interexchange te1e:=
communications company. (O.R.O. 5727.01 (A, i))

Manufacturer - is a person who purchases,.
,eceives, or holds personal property for the purpose
of adding to its value by manufacfiuring, refining,
recfifying or combining different materials with a view
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of making a gain or profit by doing so. (O.R.C.
5711.16)

Merchant - is a person who owns or has in
possession or subject to his control, or has been
consigned to him, personal property within this state
with authority to sell it, with a view to being sold at
an advanced price or profit. (O.R.C. 5711.15)

New Taxpayer - is a person who engages in
business in this state on or after January 1 in any
year. (O.R.C. 5711.03)

Listing Date - for all taxable personal property
is the close of business on December 31 of the
preceding year, or for a taxpayer using a different
fiscal year-end for federal income tax purposes, that
fiscal year-end in the preceding year, provided that
the taxpayer has been engaged in business in Ohio
twelve months prior to that date. Alternate listing
dates may be authorized or required by the Tax
Commissioner under special circumstances.

REAL PROPERTY

The county auditor is the assessor of all real
property in his county. The Department of Taxation,
through the Division of Tax Equalization, supervises
the assessment of real property through the issu-
ance of rules and regulations and the prescription of
forms.

The taxable value of all real property is thirty-
five percent of its true value in money. All real prop-
erty must be reappraised in each county every six
years, with annual adjustments for new construction
and deletions of property In a parcel.

Real property taxes are based on the taxable
value of the property and levied by the county au-
ditors and collected by the county treasurers. The
tax rates applicable to real property vary throughout
the state and represent the aggregate legal levies
approved by the voters in each taxing district. Rev-
enue from this tax is used to support local govern-
ment, and services such as schools, police and fire
protection, health and sanitation services, etc.

.Several reductions in taxes exist, such as the
Homestead Exemption, and the ten percent rollback
for all real property, and an additional two and one-
half percent rollback for residential property. Such
reductions in property taxes are reimbursed to the
local governments from the State's General Rev-
enue Fund. Applications for the Homestead Exemp-
tion and questions concerning all real property exr
emption programs should be directed to the county
auditor.

TANGIBLE PERSONAL PROPERTY

All tangible personat property is taxable when
used in business. The Tax Commissioner is the as-
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, sessor of ali such property with each county auditor
serving as a deputy of the Tax Commissioner for
such purposes.

Tangible personal property is reported by the
"ling of an annual tax return with either the county
,uditor or the Tax Commissioner. All tangible per-
sonal property is assessed or listed at 25% of its
true value in money.

Tangible personal property taxes are based on
the assessed value of the property and the tax rate
for the taxing district where the property is located.
This rate is the same as for real property, except that
some reductions in the real property tax rates do not
apply to personal property tax rates. The taxes are
collected by the county treasurers and are used for
the same purposes as those from real property taxes.

REQUIREMENTS

Each taxpayer must file an annual return and
list all taxable property as to ownership, valuation
and taxing district. Every business entity must file an
annual retum, even to disclose that no tax liability
exists. Tax returns must be filed between February
15 and April 30. An extension of time to file the
return may be obtained from the official with whom
the return must be filed. The max(imum extension is
forty-five days. New taxpayers have different filing
requirements for the year in which they engage in
)usiness in Ohio, see special instructions on page
18.

TAX FORMS

Form 920, County Retum of Taxable Business
Property is to be used by all taxpayers except those
with property in more than one county. This form
may be obtained from and must be filed with the
Auditor of the Couniy in which the property is lo-
cated. Corporations having no taxable personal
property should file in the county where the principal
business activity is conducted. In the event there are
no activities or locations in Ohio, this form should be
filed with the Tax Commissioner. Form 920 is re-
quired to be filed in duplicate.

Form 945, Inter County Return of Taxable Busi-
ness Property is to be used by taxpayers having
taxable property in more than one county. This form
is obtained from and must be filed with the Tax
Commissioner, P. 0. Box 530, Columbus, OH 43266-
0030.

SUPPLEMENTAL FORMS

Unless otherwise indicated, the following forms
may be obtained from the official with whom the tax
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return is filed, and must accompany the tax return
at the time of filing.

Form 902, Claim for Deduction from Book Value
is to be filed by taxpayers claiming values less than
net book value. This form must accompany the tax
return at the time of filing.

Form 913-EX, Retum of Exempt Personal Prop-
erty is to be filed by taxpayers with exempt pr®perty
located in an Urban Jobs and Enterprise Zone.

Form 921, Ohio Balance Sheet must be filed by
every taxpayer engaged in business in Ohio. This
form is a confidential document and should accom-
pany the tax return at the time of filing, or may be
mailed separately to the Tax Commissioner.

Form 925, Return of Grains Handled, is required
to be filed by all taxpayers engaged in the business
of handling grain.

Form 937, True Value Computation, is to be
used by taxpayers valuing property based on the
Tax Commissioner's prescribed composite group-
life classes.

Form 945-S, County Supplemental Return, must
be filed by taxpayers required to file Form 945 when
the taxable value in a taxing district increases or
decreases from the value reported in the previous
year in excess of $500,000 or more. This form is
filed with the appropriate County Auditor.

PAYMENT OF TAXES

All taxes for tangible personal property are paid
to the appropriate county treasurers. Receipts for
payments will be sent when a self-addressed
stamped envelope is sent with the payment, or when
the payment Is made in person.

When Form 920 is required to be filed, the return
must be accompanied by, or followed within ten days
thereafter by a payment equal to one-half the total
amount of taxes shown thereon. The balance due is
payable on receipt of a bill from the County Trea-
surer or before September 20, whichever is later.

When Form 945. is required to be filed, no
payment is required with the retum. The fuil amount
of the taxes for each county will be billed by the
appropriate county treasurer, and are payable on
receipt of the bills from the county treasurer or before
September 20, whichever is later.

The remainder of this publication is devoted to
the tangible personal property tax as it pertains to
general business -property. Taxpayers engaged in
business as a'public utility, financial institution or
dealer in intangibles-shoutd write to the Tax Com-
missioner for informat^n about their particular tax
and repor6ng raqdii°drtrents. In this booklet, there is
a descripffon of the !composite vaiuation method,
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nd illustrations of the forms filed by different types
f taxpayers.

AND VALUING PERSONAL PROPERTY

Tax forms have been presc(bed and designed
to permit the taxpayer to list his property in a clear,
,concise manner. The schedules in the return forms
^920 or 945) for reporting the true value of, and
„omputing the listed value of personal property are:
Schedule 2, Machinery and Equipment Used in
Manufacturing; Schedule 3, Manufacturing Inven-
tory; Schedule 3-A, Merchandising Inventory; Sched-
ule 4, Furniture, Fixtures, Equipment not Used in
Manufacturing; Schedule 5(Form 945 only) Return
of Grains Handled.

All property listed in the schedules must be
teported according to the taxing district in which it
is physically located on the listing date required to
be:Iused by the owner. If a taxpayer is in doubt as

the proper taxing district, he should contact the
Ktun ry auditor, with the address of the property, or

.

g^^f.er to the taxing district shown on the real property
6 -biil. I

In Schedule 2, enter the true value of all en-
iines, machinery, equipment, implements, small
ools, machinery repair parts and other tangible
^ersonal property used in the following activities:

s-manufacturing dry cleaning plants
mining stone and gravel plants
laundries radio and television

--towel and linen broadcasting
supply

ri Schedule 3, enter the monthly values of all
t®ry used in manufacturing, including supply
tories consumed in the manufacturing process.

n'Schedule 3-A, enter the monthly values of all
tory acquired and held for sale and any fin-
sgoods inventory of a manufacturer not held in
:unty of manufacture.

.1 Schedule 4, enter the true value of all furni-
fixtures, machinery, equipment and supplies
3ed in manufacturing; all inventories of taxpay-
ther than manufacturers or merchants; and all
stic animals not used in agriculture.

NG AND VALUING DEPRECIABLE

'u"e assets must be listed at their true value
y, 'Afhilch may be greater or less than theirk value. The Tax Commissioner has pre-
a vaiuation procedure which applies com-
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posite allowances to the cost of assets based on
their use and business activity. This valuation pro-
cedure is to be used in lieu of net book value for
detemnining the true value of most depreciable as-
sets. A more detailed description of the valuation
procedure, including the assigned class lives, fol-
lows on page 9. In those instances where the com-
puted true value is less than net book value, Form
902 must be filed with the tax return.

Property which is expensed at acquisition or
depreciated over a short period of time is valued at
50% of the cost of the amount on hand on the
taxpayer's listing day. Other items such as barrels,
returnable containers, bottles, are valued according
to previously promulgated methods. Supply items,
inventories of repair and maihtenance parts, and
equipment held as spare parts are valued at the cost
of the amount on hand on the taxpayer's listing day.

Depreciable assets classified as personal prop-
erty and excluded or exempted from taxation in-
clude: motor vehicles registered and licensed in the
name of the owner, aircraft registered and licensed
in the name of the owner; watercraft not used ex-
clusively in Ohio waters; air, water and noise pollu-
tion contr®I facilities and waste removal facilities
certified by the Tax Commissioner as exempt; pat-
terns, jigs, dies and drawings when held for use and
not for sale in the ordinary course of business;
construction in progress while under construction
and not capable of use; harvested crops belonging
to the producer thereof; depreciable assets and
domestic animals used in agriculture; property lo-
cated in an Urban Jobs and Enterprise Zone for
which an exemption has been granted; property
located in buildings boarded up, rendered function-
ally inoperable and held for disposal.

LEASED PROPERTY

Leased property must be reported and listed by
the owner in his tax return. Property leased to a
public utility under a sale/lease transaction occur-
ring in the same calendar year must be reported by
the public utiiity in its annual report. Other property
leased to a public utility when used directly in the
rendition of a public utility service must be listed by
the owner, and valued the same as if the public
utility was reporting it. A separate publication is
available from the Tax Commissioner describing the
valuation procedure for public utility property.

If the lessee is obligated to purchase the prop-
erty, he is deemed to be the owner and must report
the property. Leased property used exclusively in
agriculture is exempt.

Leased property is valued and listed according
to the use to which it is put by the lessee.
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ttIV'ENTORIEfs

Ohio law requires the inventories of manufac-
ti-irers and merchants to be listed on the average
^-athly basis. The average value shall be deter-

,d by dividing the sum of the month-end inven-
Yory values by the number of months engaged in
business in Ohio. If the books and records of the
taxpayer do not provide monthly values, the gross
profits method may be used, providing purchases
and sales are accrued properly.

The value of manufacturing inventory must in-
clude the costs of raw material, work-in-process,
and finished goods.. The value of goods-in-process
and finished goods must include all factory burden
and overhead costs attributable to the manufactur-
ing facilities and processes. Such costs include, but
shall not be limited to, indirect labor, insurance,
utilities, taxes, transportation, rents and leases, re-
pairs and maintenance, depreciation and amortiza-
tion. (Rule 5703-3-27) Inventory values maintained
on the direct cost or LIFO basis must be restated.

The value of merchandising inventory must in-
rl4.pde the costs to acquire the inventory, taxes and
+pogrfht. Inventories carried at retail value must be

_;.a;eu at cost. (Rule 5703-3-17) inventones held
aoor-plan basNs must be retumed at full value.

Consigned manufacturing or merchandising in=
ntory must be listed by the owner, but merohan-
,e consigned from a non-resident of Ohio to a

merchant doing business in Ohio must be listed by
the Ohio merchant. (Rule 5703-3-09)

Supply inventories of a manufacturer must be
listed in Schedule 3 on the average basis. AIl other
supply inventories must be listed as of Fisting date
in Schedule 4.

Inventories of taxpayers other than manufactur-
ers and merchants must be listed as of listing date
in Schedule 4. Such inventories include those of
mines, quarries, laundries, dry cleaners, contrac-
tors, repair shops, garages, etc.

$10,000 EXEMPTION

For each taxpayer, the first $10,000 of listed
value of taxable personal property is exempt from
taxa#ion. The exemption is applied in the taxing district
with the highest listed value. If that is less than
$10,000, the remaining amount is applied in the
taxing district with the next highest listed value_ This
process is continued until the aggregate of the ex-
emptions reaches $10,000. A return must be filed
ven though no tax is due. The county and local

govemments will be reimbursed for the taxes not
paW because of the exempgon only if a return has
been filed claiming the exemption.
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LATE FILING AND LATE PAYMENT
PENALTIES, INTEREST

When a return is filed after the due date, or the
due date as extended, a late filing penalty may be
applied to the listed value. One-half of the allowable
exemption is forfeited, and a penalty of up to 50%
may be applied to the remaining listed value. A
Petition for Abatement of the Penalty may be filed
with the Tax Commissioner within 30 days of the
date of the assessment of the penalty. Such petition
must state the reason(s) for the late filing of the
return and include a copy of the assessment
certificate(s).

Taxes paid after their due date are subject to
a late filing penalty of ten percent. A request for
abatement of this penalty may be made to the County
Auditor. If the County Auditor does not abate the
penalty, that decision may be appealed to the Tax
Commissioner.

Taxes paid after their due date and tax over-
payments refunded to the taxpayer are subject to
interest charges. The interest percent varies ac-
cording to the Federal Funds interest rate each
October, and accrues on a monthly basis. There is
no basis for an appeal or any reduction to the in-
terest on taxes paid after the due date.

TAXPAYERS' BILL OF RIGHTS

Substitute Senate Bill 147 was passed and
effective January 1, 1990. This bill creates specific
rights of and requires certain disclosures to taxpay-
ers with respect to audits and assessments arising
out of personal property taxation, and corporate
franchise, sales, use and income taxes.

Before the commencement of an audit of his
retum, each taxpayer w'ill receive a wd#ten descrip-
tion of the roles of the Department of Taxabon and
of the taxpayer during an audit. The legislation
provides that audits conducted by the Department
of Taxation be conducted during regular business
hours, and that there shall be wrMtten notice of the
scheduled audit prior to the commencement of the
audit. The taxpayer is entitled to representation
during an audit, and may electronically or otherwise
record the audit examination.

With or before the issuance of an assessment
which requires a correction to the tax list and du-
plicate, the Tax Commissioner or County Auditor
shall provide to the taxpayer a written description of .
the basis for the assessment and any penalty re-
quirbd to be imposed with the assessment, and a
written description of the taxpayer's right to appeal
the assessment, induding the steps required to
request administrative review by the Tax Commis-
sioner. In the case of the issuance of a final assess-
ment, the commissioner or county auditor is re-
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quired to inform the taxpayer in writing, of the steps
necessary to appeal the final assessment to the
Board of Tax Appeals.

Other provisions of the legislation include the
,ppointment of a problem resoiution officer to aid a

taxpayer who cannot obtain satisfactory answers
from Tax Department employees, continuing educa-
tion and training programs for the Department's
employees, a system for monitoring the performance
of tax agents including evaluations obtained from
taxpayers, and a procedure for requesting arid re-

ceiving writfen opinions from the Tax Commissioner
concerning future tax liabilities.

. Copies of the brochures containing more de-
tailed information with regard to Tangible Personal
Property are available from the Ohio Department of
Taxation, Property Tax Division, P. O. Box 530,
Columbus OH 43266-0030. A separate brochure with
information on Income, Sales, Use and Corporate
Franchise Taxes is available from the Department's
Tax Policy and Communication Division, at the same
address.

TRUE VALUE OF TANGIBLE PERSONAL PROPERTY

INTRODUCTION

Ohio Administrative Code (OAC) Rules 5703-3-
10 and 5703-3-11 provide for the determination of
the true value of tangible personal property used in
business. A procedure which appiies a composite
annual allowance to historical costs has been pre-
scribed by the Tax Commissioner for over sixty years,
with modifications to reflect current technology and
business experience, new type of equipment, and
new business activities. The procedure, often re-
ferred to as the "true value computation" or "302
computation", has been approved by the courts as
a means for determining true value for personal
property tax purposes. Such value is prima facie
`rue value and in the absence of evidence to the
aontrary, is acceptable as "true value in money" The
composite annual allowance procedure prescribed
in OAC 5703-3-11 uses a oomprehensive listing of
business activities, a composite group life for each
activity, and a table with valuation percentages for
each class.

Am. Sub. Senate Bill 156 revised the procedure
for valuing taxable property of public utilities and
41terexchange telecommunication companies (ITC)
and. certain tangible personal property leased to
pubiic utilities and ITC's. Starting with' the 1990 tax
year, taxable property leased to a public utiiity or
ITC and used by the public utility or ITC directly in
the rendition of a public utility service as defined in
ORC Section 5739.01(P), must be valued the same
as taxable property owned by a public utility. The
valuation procedures are described in ttte pubiica-
tion Valuation of Public Utility Property, available
from the Department of Taxation Public Utility Sec-
tion, P.O. Box 530, Columbus, OH 43266-0030.

COMPOSITE CLASS LIFE

The Standard Industrial Code Manual published
by the Office of Budget and Management was used
.as the model for the list of business activities, and
is intended for a business to determine, on a prima
lade basis, which dass life should be used for valuing

its property. The description of business activities
should include your business activity. If you are not
sure which business activity applies or if your activity
is unique and not listed, coritact the Personal Prop-
erty Tax Division for ciarification. You may direct
inquiries to the Ohio Department of Taxation, Per-
sonal Property Tax Division, P.O. Box 530, Colum-
bus, OH 43266-0030 or call 614-466-8122. ORC
Section 5703.53 provides that a taxpayer may ask
for and receive a written opinion of the Tax Commis-
sioner. The determination of the correct class life
may be the subject of an opinion which would be
binding for the inquiring taxpayer oniy, and as long
as the same circumstances exist .

Types of property used in general administra-
tive functions common to most businesses are sepa-
rately shown at the beginning of the listing of Busi-
ness Acpvities with the appropriate group-life class
for each. When business activities are comprised of
widely differing processes, operations and products,
each of which requires the use of different types of
property, these activities have been subdivided by
operation or product and assigned the apprapriate
group-life dass.

Because each class listed uses the composite
approach for the property (short-lived and longer-
lived) used in each business activity, isolating a seg-
ment from a business activity or certain property
from within an activity for the purpose of applying a
different class is not permitted except as specified.

TRUE VALUE COMPUTATION

Form 937, True Value Computation, is provided
for you to list the data necessary to determine ttte
aggregate true value of tangible personal property.
A separate computation is necessary for each taxing
district where property is located and within a given
taxing district, for each business activity or type of
property assigned a different group-life, class. Form
937 or a facsimile is required to be filed with the tax
retum.
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The instructions in this paragraph refer to the
examples of completed Form 937s shown later in
this book. Costs of taxable property at the end of
the previous year are to be shown by year of ac-
quisition in columns 1 and 2. Additions, disposals
and transfers occurring during the year are to be
entered at cost, opposite the year in which they
were acquired in columns 3 and 4. The. resulting
costs remaining at year-end are then listed in col-
umn 5. Their total must equal the beginning-of-year
total plus total additions and transfers-in, less total
disposals and transfers-out. The valuation -percent-
ages for the assigned class are listed in column 6.
Each year-end cost is muitipiied by the correspond-
ing valuation percentage and the product listed in
column 7. The total of that column is the true value
and is listed in schedule 2 or 4 in the tax return.

Cost-column totals must agree with ledger ac-
counts. Property wriften off the records, but still
physically on hand, must be included in the compu-
tation, and property disposed of, but not written off
the records, should be deducted and separately
identified in the computation. Costs for non-taxable
property such as registered motor vehicles, licensed
aircraft, property taxed as real property, or pollution
control facilities certified exempt should not be in-
cluded.

Full costs must be shown. Costs must inciude
inbourid 'freight, millwrighting, overhead, investment
credits, assembly and installation labor (including
premium pay and payroll taxes), material and ex-
penses, and sales and use taxes. Costs of assets
may not be reduced by trade-in allowances. Major
overhaul costs are to be treated as capitalized and
listed as acquisiti®ns in the year in which they occur.

B7ECEPTIONS TO THE TRUE VALUE
COMPUTATION

Fixed assets which have a determinable useful
life of one year or less and the cost of which is
expensed at acquisition are valued at 50% of the
cost of the amount on hand at year end. Inventories
of repair and maintenance parts as well as equip-
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ment held as spare parts are valued at 100% of the
cost of the amount on hand at year-end.

The supply items of a manufacturer which are
not costed into inventory, and supply items of all
other taxpayers are to be valued at the cost of the
amount on hand at year-end. This includes office
supplies, and supplies used in the normal business
activities.

Retumable containers, such as barrels, bottles
carboys, coops, cylinders, drums, reels, etc., are to
be valued separately, in accordance with previously
promulgated methods.

Video tapes heid for rental are valued at declin-
ing percentages, 50%, 30%, 20% of original cost in
the first, second and third years that they are owned.
Thereafter, the value is 20% of original cost. Video
tapes held for sale are treated as merchandise in-
ventory using the average month-end cost as the
value.

Property located in buildings boarded up, or in
departments closed off, or removed from the pro-
duction line, is functionally inoperable and held for
disposal as of tax listing day is not taxable. The
taxpayer must identify such property separately in
the tax return, with an explanation of the circum-
stances.

Property that is temporarily idle for purposes of
overhauling and repair, from seasonal operation, or
from reduced usage is subject to taxation and is.not
entitled to a reduced valuation for that reason. Prop-
erty that is held for future use whether as an entire
unit or as spare parts is subject to taxation.

SPECIAL REPORTING REQUIREMENT
(SEC. 5711.18)

Whenever a taxpayer reports any proporty at a
value which is below its depreciated book value, he
must include a claim for deductton from book value
in writing with his tax return. Form 902, Claim for
Deduction from Book Value has been prescribed by
the Tax Commissioner for displaying the claim in the
return. (OAC 5703-3-10).
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BUSINESS ACTIVITIES
AND

COMPOSITE GROUP-LIFE CLASSES

The business activities set forth below are categorized and are presented in a manner similar to the standard industrial
class'rfications employed by the federal govemment. The listing of certain activities is not intended as a presumption of
taxability nor are the major headings reflective of the proper schedule in which the property is to be listed in the tax return.

BUSINESS ACTIVITY

GENERAL ACTIVITIES ...................................................................:.................................................................. CLASS

General administrative activities involving the use of desks, files, typewriters, calculators, adding and accounting
machines, communications equipment, fax machines, cellular telephones, pagers, copiers and duplicating
equipment, security systems, and other office furniture, fixtures and equipment ................................................. III

General business purpose integrated computer systems and related peripheral equipment, such as mini-
computers, micro-processors, personal computers, terminals, disc and tape drives, CD-Rom players,
printers, data entry equipment and software .......................................................................................................... II

There is no single class for computers and related hardware used primarily to control manufacturing processes,
machinery and equipment, for quality control, or otherwise incorporated into a business activity. The business
activity determines the appropriate composife group-life class.

AGRICULTURE, FORESTRY AND FISHING (01-09)

tGrowing crops, raising and keeping animals and fowl, agricultural and horticultural services ................................... III

Commercial fishing, fish hatcheries, hunting, trapping and game propagation ............................................................ III

MINING (10-14)

Metal mining, coal mining, mining and quarrying of nonmetallic minerals (including sand,
gravel, stone, clay and salt) and milling, beneficiation and other primary preparation ........................................ IV

Petroleum and natural gas:

Geophysical and exploratory operations ................................................................................................................. III

Drilling of oil and gas welts ............................ ......................................................................................................... II

Field services, such as- cleaning, fracturing, chemical treatment, cementing and
perf®rating well casings, plugging and abandoning wells ............................................................................... III

1 fONSTRUCTION (15-17)

eneral building, marine and heavy construction ...............................:......................................................................... II

^pecial trade contractors ................................................................................................................................................. II

Water wells drilling ........................................................................................................................................................... I I

= .OOD AND FOOD PRODUCTS (20)

;iAeat: Slaughtering

Meat packing, curing, maldng sausage and other prepared meats................. III.....................................................

Poultry and small game, slaughtering, dressing .................... lll................................................................................

Slaughtering, preparing, packaging animal foods, including pet foods ................................................................. V

V products: Processing butter, cheese, milk, ice cream, etc ..................... ............................................................. IV

staures: Canning, preserving, pickling; drying, freezing; making soups,
Sauces and seasonings, salad dressings and other specialties .................... ...................................... V

,dnrpng, curing, freezing fish and seafoods .............................................._,- V
'4'^'OOUMS: Milling flour, rice, corn, etc; making blended flour, animal and fowl
k. iO foods ........................................................................................................................................................ VI
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Wlaking cereal breakfast foods ................................... ............................................................................................. iV
Grain handling, processing and storage facilities (see Wholesale and Retail Trade)

Bakery products: Making bread, pastries, chips, cake mixes, etc . .................... .......................................................... IV
,ugar. Refining cane, beet and maple sugar and synips ....................................... ..................................................... VI

Confections: Making candy, etc . ......................................................... . . .......................................................................... IV

Fats and oils: Cottonseed, soybean and vegetable oil milling; rendering, processing animal
and marine fats and oils, making shortening, table oils, etc. except margarine ........................... ....................... VI
Manufacturing margarine .................................................................... ....................................................,................. IV

Alcoholic beverages: Brewing, distilling, rectifying, blending, packaging .......................... .........,.., V...............................
Soft drinks: Preparing, bottiing, canning soft drinks, carbonated waters,

fiavoring extracts and syrups ........................................................................... ........................................................ IV

Miscellaneous food preparations: Roasted coffee, instant coffee, noodles, refined salt,
chewing gum, manufactured ice ............................................................................................................................. IV

TOBACCO PRODUCTS (21)

Manufacturing cigarettes, cigars, smoking and chewing tobacco, snuff ....................................................................... VI

TEXTILE PRODUCTS (22, 23)

Manufacturing spun, woven, knit or processed yarns and fabrics from natural or synthetic fibers,
including finishing and dyeing; cutting and sewing woven fabrics; manufacturing apparel and
accessories, mattresses, carpets, rugs, pads, sheets, felt goods, lace goods, cordage
and twine, curtains and draperies, textile bags, fur goods, etc . ........................................................................... VI

LUMBER, WOOD PRODUCTS AND FURNITURE (24, 25)

`.ogging, sawing dimensional stock from logs, chipping, permanent or portable mills ................................................ III
Manufacturing finished lumber, plywood, hardboard, fiooring, veneers, furniture and

other wood products, including wooden matches ................................................... .......................................... V

PAPER AND ALLIED PRODUCTS (26):

Manufacturing puips, paper and paperboard ................................................................................................................. vi

Manufacturing converted papers, pressed and molded pulp goods, paper bags, boxes,
envelopes, fiber cans, tubes and drums, paper matches .................................. ,,,,,,,,,,,.,,, V.....................................

Manufacturing asphalted paper and fiber insulation ................................... ,,........... Vi

PRINTING AND PUBLISHiNG (27)

Printing by Ietterpress, lithography, gravure or screen; bookbinding, typesetting and photo-
typesetting, engraving and photoengraving, eiectrotyping and other trade services;
publication of newspaper, books , periodicais ................................................................ ......................................... IV

Reproduction services: See "Business Services"

CHEMICALS AND ALLIED PRODUCTS (28)

Manufacturing basic chemicals such as acids, alkalis, salts, organic anci_inc^rgarlio chemicals;
chemical products for further manufacture such as plastid'inatefia{s eticf skitithetic resins,
rubber and fibers, including petro-chemical processing -beyond- petroleun^ ^efining, finished
chemical products such as pharmaceuticals, cosmetics, soaps,_fO(tiizers, _p,irits and varnishes^..
adhesives, explosives, and compressed, liquid and solid indu§tiia^`ant^alt,y '
gases - except finished rubber and piastics products, natural gas p't6duca br' 6-pt6du VY ets ...............................
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PEThCtLEUM REFINING (29)

Distillation, fractionation and cataiytic cracking of crude petroleum Into gasoline, kerosenes,
distillate and residual fuel oils, lubricants; manufacture of asphalt, carbon black:

Refining equipment, fixed or portable asphalf batch plants ......................................

Bulk storage facilities ...................................................................................................

RUBBER AND PLASTIC PRODUCTS (30)

...........°°....°..°.°...°.°°.°............ IV

............................................ VI

Manufacturing products from natural, synthetic or reclaimed rubber such as tires, tubes,
footwear, heels and soles, mechanical rubber goods, flooring and rubber sundries;
recapping, retreading and rebuilding tires; manufacturing finished plastic products
and molding of primary plastics for the trade ........................................................................................................ IV

LEATHER AND LEATHER PRODUCTS (31)

Tanning, curing, finishing hides and skins; processing fur pelts; manufacturing finished
leather products such as footwear, belting, apparel, luggage and similar leather goods ...................................

STONE, CLAY, GLASS AND CONCRETE PRODUCTS (32)
V

Manufacturing stone and clay products: Brick, tile and pipe, pottery, vitreous china,
plumbing fixtures, earthenware, ceramic insulating materials, cut and finished stone ......................................... VI

Glass: Manufacturing flat, blown or pressed glass products such as plate, safety and window glass,
glass containers, glassware, fiberglass, optical lenses .......................................................................................... V

Manufacturing cement ..............................................................................:........................................ .............................. VI

Manufacturing ready-mix concrete, cement products and concrete products, including
block, pipe and prefabricated shapes .................................................................. .......................................,. IV......,...
Cement mixers on trucks .......................................................................................................................................... I

Gypsum and plaster products ......................................................................................................................................... VI

Abrasive, asbestos and other nonmetallic mineral products ...............................:...................:..................................... VI

PRIMARY METALS (33)

Smelting, reducing, refining and alloying of ferrous and nonferrous metals from ore, pig, scrap or slag;
casting, rolling, drawing and alloying of metals; manufacturing nails, spikes, structural shapes,
castings, tubing, wire and cable.

Ferrous metals .......................................................................................................................................................... VI

Nonferrous metals .................................................................................................................................................... V

FABRICATED METAL PRODUCTS (34)

Manufacturing from refined or cast ferrous or nonferrous metals: cans, tinware, hardware, structural
metal products, plate work sheet metal work, prefabricated building and components, screw machine
products, castings, forgings and stampings, coating and plating, ordnance and accessories, ammunition,
small arms, valves, pipe fittings, wire products, foil and leaf, and custom specialty products ............................ V

MANUFACTURING MACHINERY (35, 36)

Manufacturing and assembly of engines, metalworking machinery and machine tool accessories,
turbines, farm machinery, construction and mining machinery, materials handling machinery,
food products machinery, textile machinery, woodworking machinery, paper industries machinery,
compressors, pumps, bearings, blowers, industrial pattems, process fumaces and ovens,
office machines, and refrigeration and senrice industry machinery - except electrical machinery
and trahsportation equipment .......................................................................................... ......................................... :V

Manufacturing and assembly of electrical test and distributing equipment, electrical industrial
apparatus (motors, generators etc.), household appliances, electric lighting and wiring
equipment, batteries and ignition systems ..................... ........................................................................................ V

Manufacturing and assembly of electronic communication, det , guidance, control,
radiation, computation, test and navigation equipment and components ................... .......................................... V
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T NSPC2RTATION EQUIPMENT (37)

Manufacturing and assembling of automobiles, trucks, trailers, motor homes, buses, military
vehicles, motorcycles, bicycles and other recreational and pleasure vehicles

Manufacturing and assembly of engines, power trains, frames, bodies and other
component parts, not otherwise listed ..................................:.................................................................................

Assembly of finished vehicles ..................................................................................................................................

Manufacturing aircraft, space craft, rockets, missiles, power units; and assembly of components ............................

Ship and boat building, repair and conversion ..............................................................................................................

Building and rebuilding railroad locomotives, railroad cars and street railway cars ....................................................

PROFESSIONAL, SCIENTIFIC, CONTROLLING, MEASURING AND OPTICAL INSTRUMENTS (38)

Manufacturing mechanical measuring, engineering, laboratory and scientfific research instruments;
optical instruments; surgical, medical and dental instruments and equipment; ophthalmic
equipment; photographic and photocopy equipment; watches and clocks ...........................................................

MISCELLANEOUS MANUFACTURING (39)
V

Manufacturing jewelry, musical instruments, toys and sporting goods, pens and pencils,
office and art supplies, adverfising signs; waste reduction, processing motion
picture, television, commercial or noncommercial film; reproducing phonograph records
and pre-recorded tapes; hard-surface floor coverings, etc .................................................................................... V

Manufacturing burial caskets and vaults .............................................:......................................................................... V

TRANSPORTATION -(40; 47)

Transportation equipment, including fork-lifts and other non-licensed vehicles used in
conjunction with business activities elsewhere specified shall be included in the class
designated for that activity. Transportation equipment used in the business of commercial
or contract carrying of passengers, freight or commodities.

Locomotives and railroad cars ................................................................................................................................ VI

Motor vehicles, service facilities and terminals ...................................................................................................... III

Barges, river and business craft, floating wharves, loading and unloading equipment ....................................... VI

Aircraft, hangar and senriee facilities and ground equipment ............................................................................... Ill

Pipelines, pipe and conveyors for carrying petroleum, gas or other products
including tnmk lines and storage facilities ....................................................................„........................................ VI

COMMUNICATIONS (48)

Radio and television broadcasting, cablevision, radio pager services, cellular telephone services,
satellite communication services ............................................................................................................................. I I I

ELECTRIC, GAS AND SANITARY SERVICES (OTHER THAN PUBLIC UTILITIES) (49)

Electric generation and distribution .................................................................................. ........................................ I.. VI

Production and distribution of natural gas, mixed, and manufactured or.liquified petroleum gas .............................. VI

Water gathering, treatment and distribution and waste water treatment..: .:...............:..:.............................................. Vi

Steam production and distribufion ....................... ...... . . .... .... ............................................. VI

WHOLESALE AND RETAIL T E(50 - 59)

Property included in these activities includes all property, unless otherwise specified, used in
the retail or wholesale business such as store fixtures, shelviFlg; diofaytaist's;• stdrage areas,
point of sale equipment (scanners, microprocessors, terminals; r;!9tV-Tegistek, and3bables and
wires), bascarts, leasehold improvements. t

Dealers at wholesale and retail in durable and nondurable s; ;fnt:tuding--eatilsg^^d rV&Tpng' places,
carty-outs, pizzerias, fast food places, caterers and ins °° f» ; I^e^ l^►uses,
scrap metal and waste material dealers, and others not elsewhere classffled . ............................. ,...,..,.,..., III
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Petroleum bulk stations and terminals .............................................................................................. ........................ VI

Gasoline service stations
Tanks, pumps and mechanical equipment ..............................

•
........................... .. II

Store fumiture and fixtures, mini-market fumiture and fxtures,coofers, display fixtures ............. ........................ I!I

ain handling, processing and storage facilities .......................................................................................................... VI

Merchandise, food and beverage vending machines ............................................... ............................. ................... (I
Warehousing .................................................................................................................................................................... III

FINANCE, INSURANCE AND REAL ESTATE (60 - 67)

Banking, savings and fending institutions, business and personal credit institutions;
security brokers, dealers and services; exchanges ........................................................................ ........... III

Insurance underwriters (all risks), agents and brokers .......................................................................... ....................... III

Real estate operators, lessors, agents, managers, title abstracters, subdividers
and developers .................................................................................................................................. ................ III

Holding and investment company offices; trusts .................................................................................. ............................... III
LODGING PLACES (70)

Hotels, motels, rooming houses, tourist courts, camps, parks and membership lodging pfaces ................................ III

PERSONAL SERVICES (72)

Laundry, cleaning and garment services: Dry cleaning and pressing plants or shops;
towel and linen supply; rug, carpet and upholstery cleaning; commercial laundries,
including diaper senrice ................................................................... ... ...................................................................... IV

Laundries and dry cleaning - coin-operated ......................................................:........................................................... II
Photographic studios (for photofinishing, see Business Services - Misc.) ........................... :................ ............... III........
'eauty shops, barber shops ....................................................................................................... ...............................:.... III

Shoe repair, shoe shine and hat cleaning shops .................................................................................. ....................... III

Funeral service, including crematories ....................................................................................................... ........ ... Iff..... ...

Rental services: Short-term rentals, as of apparel, small tools, home and garden tools,
lockers (except cold storage), household goods, heafth and recreation equipment, etc . ................. .............. Ii

Miscellaneous services: Baths, health clubs, porter service, dating or escort service,
check rooms, travel agencies, tax return preparation service, etc ........................................................................ Ilt

BUSINESS SERVICES (73)

Advertising agencies ......... ....................................................... ... ................... .................................................................. III
Advertising, outdoor signs (Sign manufactu(ng: See Miscellaneous Manufacturing) .................... ....................... II

Miscellaneous advertising: Aerial; direct mail; circular, handbill and sample
distribution; transit cards ........................................ i1;... ill

Credit reporting, adjustment and collection agencies .............................:................. .................................................:... 111

Mailing, reproduction, commercial art and photography, stenographic service,
blueprinting, photostating, photocopying ............................... .................................................................................. III

Building services, janitorial and maintenance, painting ............................................................. ..................................... Ifl
Cold storage, food locker rental ......................... ............................................................................................................. IV
News syndicates, wire services .....................................:: .. ........ III........................ ................ .............. ....... .........................
Employment and temporary- help service ...................................................................................................................... III

Data processing services: Computer programming, systems design and other software services,
data pr©cessing, leasing machine time:
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Computers and related equipment only . .................................................,.,.....,..,.,.,,.,,..,.......,....,..,...,,.,..

Leasing services: There is no single class applicable to the business of leasing; rather, ' e 1
the activity in which the lessee uses the leased property determines the appropriate class.

Rental services: Short-term rentals, as of constniction, concession, banquet and meeting
equipment, portable sanitary facilities, power tools, etc. ..., ................................................................................

Miscellaneous services: Research and development laboratories; management, consulting and
public relations serv^ces; detective agencies, protective services; photofinishing; trading
stamp services; testing laboratories, bondsmen; bottle exchanges; drafting services;
interior design; notaries public; packaging and labeling services; telephone message
service; auctioneering; landscaping and grounds maintenance, tree trimming, etc . ......................... ...................

VIDEO TAPE RENTAL (74)

Video tapes held for rental, 50°®, 30%, 20®/® for the first, second, third years, 20% thereafter.

AUTOMOTIVE SERVICES (75)

Vehicle leasing, parking, towing, rebuilding and repair, diagnostic centers, and related services ...................

Car and truck washes .......................................................................................... .. ...........................:.............................
REPAIR SERVICES (76}

Household appliance and industrial equipment repair; watch, clock and jeweiry repair;
reupholstery and fumiture repair, welding repair; armature rewinding; bicycle,
leather goods, lock and gun, musical instrument and business equipment repair;
septic tank and furnace cleaning; sandblasting and steam cleaning; knife sharpening;
taxidermy, etc ....................... ........................... .......................................................................................................... III

MOTION PICTURE AND RECORDING STUDIOS (78)

Motion picture and tape production (except processing), studio property, picture distdbution,
film exchanges and rentals, film librarles; recording studios, except reproduction ....................... ........................ III

IMt1SEMII:NT AND RECREATION SERVICES (79)

Auditoriums, concert halls, stadiums and motion picture theaters, inciuding drive-in theaters ...................... ............. III
Dance halls and studios, theatrical producers and services, music groups,

actors, entertainment groups .................... III........................................................................................... ..
Bowling alleys, billiard and pool establishments ........................................................................................................... I I I
Commercial sports, gotf courses, amusement parks and rides, membership sports and

recreation clubs, swimming pools and beaches, riding schools, camivals, ex-
positions, boat liveries, shooting galleries ................ .............................................................................................. 1! I

Coin-operated or token operated amusement and entertainment devices ..................... .............................................. II
PROFESSIONAL SERVICES (80 - 83, 89)

Health services: Doctors, dentists, optometrists, etc; hospitals, clinics, nursing homes,
medical and dental laboratories, and miscellaneous medical services ...............................................................

-L-egal services ............................................
!If

.e....................................... ,.......,.,
Educational services

.... Ili
, schools, colleges, institutes ....................... .:................... ......................................... I11...................

Social services, job training, day-care services, etc . .............. ..................................................... ................................. III
Engineering, archifectural and surveying services; accounting, auditing and tiookkedping

services; free lance authors, lecturers, artists; etc . ........................................... ..........::.......................... .............. 111
MUSEUMS (84)

Museums, art gaiieries, arboreta, botanical and zoological gardens...... ............. ,,,,,e ..t.,.. .................................. III

.. s
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MEMBERSHIP ORGANIZATIONS (86)

Business, professional, labor union, civic, social, fratemal, political, religious
organizations, farm bureaus and granges .............................................................................................................. III

PUBLIC ADMINISTRATION (90)

There is no single class applicable to property owned or used in public administration.
The use to which the property is put determines the proper class.

TABLES FOR DETERMINING TRUE VALUE

(expressed as percents)

Age Class I Class II Class III Class IV Class V Class VI

1 90.0 92.0 93.2 93.9 94.3 94.4

2 63.3 76.3 82.8 86.3 88.1 88.9

3 44.0 60.6 72.4 78.7 81.8 83.3

4 32.0 46.1 62.0 71.1 75.6 77.8

5 20.0 37.9 51.5 63.5 69.3 72.2

6 20.0 29.8 42.2 55.8 63.1 66.7

7 20.0 21.6 36.3 48.2 56.9 61.1

8 20.0 30.5 40.6 50.6 55.6

9 20.0 24.6 35.4 44.4 50.0

10 20.0 18.8 31.1 38.2 44.4

11 18.8 26.8 32.8 38.9

12 18.8 22.5 29.5 33.3

13 18.3 26.2 28.9

14 17.4 22.9 26.2
..,_ _

15 COMPO SIT
r^̂GROUP - LIFE RANGES 17.4 19.6 23.5

- - - - --------- --- -- - ------

--16 Class At Least Less Than 17.4 16.3 2p.8

17 i 6.0 yrs.
II 6.0 yrs. 8.4 " 16.3 18.1

18 lil 8.4 ° 11.6
IV 11.6 14.8 16.3 15.4

19 V 14.8 17.2
VI 17.2 " 15.4

20
15.4

.-.- --- r- -r• ••*^^ dd r^^..p d,,ra^^in business. u^aue,eaanea^ rne minimum acceptar3le value so long as property is held for tase

^
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INaTRUCTIONS FOR NEW TAXPAYERS

Any person, partnership, corporation or association
who engages in business in Ohio on or after January
i of any year is a 'new taxpayer' for that year. When-
®ver a taxpayer ceases business in Ohio, and in a
subsequent year begins business in Ohio again, he is
a new taxpayer for that year. The new taxpayer is li-
abie for a property tax return in the year in which he
commences business, reporting property owned on the
first day of business in Ohio. The amount of tax owed
is prorated based on the number of months in busi-
ness in Ohio in that first year.

The new taxpayer return is to be filed with the
same official and using the same forms, (Form 920 or
945) as with a regular retum. The return must be filed
within 90 days of first engaging in business in Ohio,
with the provision for requesting an extension of time
of up to 45 additional days. Such extensions should
be obtained from the official with whom the return is
to be filed.

The date of engaging in business has been gen-
erally defined as the day the business commences
operations, which is not necessariiy the day the busi-
ness was organized or licensed in Ohio. In the case
of a merchant, the day that the business opened for
the purpose of selling merchandise would be the first
day of business. In the case of a manufacturer, it
would be the day that production started. For other
business activities, the first day of business would be
the day that the intended business activ'ity started.

For the new taxpayer return, the listing date is
the first day of bosiness in Ohio instead of December
31 or a fiscal year end. Aif taxable property, except,
inventory, owned on the first day of business must be
iisted, the true value Is the taxpayer's cost. Inventory
must be listed at the average value for the remainder
of the year. Estimate month-end values starting with
the end of the month engaging in business and for
each month-end throughout the remainder of the year.
If additional locations will be opened later in the year,
inventory for those locations must ai `be estimated
for the new taxpayer return. The aver ;_ e value is the
sum of the month-end values divided y the number
of month-end values included. The estimated values
reported may be amended at a later date, when ac-
tual month-end inventory values are known.

The total listed value of the return is multiplied by
a fraction which represents the portion of the year
during which the taxpayer will be engaged in business
in Ohio. The numerator of the fraction is the number
of full months from the date of engaging in business
to December 31, the denominator is twelve. The re-
sulting values should be reported on the front of the
920, or the recapitulation pages of the 945. They are
the values to which the tax rates are applied to de-
termine the amount of tax owed.

-18-

When a new taxpayer has acquired an existin,;
business and that business has filed a personal prop
erty tax return for the same year in which the neVd
taxpayer acquires the business, taxes for property thal
was listed by the former owner need not be paiil
again by the new taxpayer. The new taxpayer musi
produce a copy of the return or assessment indicating
that the same property has been listed or assessed for
taxation for the same year. The amount of inventory
which may be excluded is the lower of the average
amount listed by the former owner in his return for the
sanie year, or the amount transferred. Any property not
listed in the former owner's return and acquired pryor
to the new taxpayer's first day of business must be
listed. Average inventory in excess of the amount ex-
ciudabie must also be listed. -

Frequently, an existing business that had been or-
ganized as a proprietorship or partnership will be re-
organized as a corporation, or other changes in the
business structure take place that result in the exist-
ence of a new entity. In these circumstances, the new
owner or business entity is, considered a new taxpayer
and required to file a new taxpayer return for the year
in which the change took place. These new taxpayers
are subject to the same reporting requirements as
those beginning a new business. A copy of the return
fifed for the same year by the former entity should be
included with the new taxpayer return.

The new taxpayer return is for the year in which
business commenced in Ohio, even if it is not due to
be filed until the next calendar year A regular tax re-
tum is required to be filed for the calendar year follow-
ing the year in which the business began and is due
in the normal fiiing period of Febnaary 15 through April
30. All taxable property in this year's return must be
listed as of the close of business on December 31 of
the preceding calendar year (the year engaging in
business), and Inventory listed at the average of the
month-end values for each of the months that the
taxpayer was engaged in business in that year, using
the^,number of month-end values included as the divi-
sor. Listed values in this year's tax return may not be
prorated.

Rule 5703-3-04, Ohio Administrative Code, pro-
vides for the use of listing dates other than December
31. Before a listing date other than December 31 may.
be used, the taxpayer must be engaged in business in
Ohio for at least twelve months prior to that listing
date. In certain instances, where property may be
excluded from taxation for a year, or taxed twice in a
year, the Tax Commissioner may authorize or require
an aftemate listing date for a taxpayer to exclude or
to report property involved in a change of ownership.
These circumstances may affect the new taxpayer's
retums when an entire business or facility is acquire.
Questions conceming the new taxpayer return should
be directed to the Tax Commissioner through the local
disM office, or the Property Tax Division in Columbus:
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