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PIETRYKOWSKI, J.

{11 1} Thisisan appea and cross-appeal from judgments of the Lucas County
Court of Common Pleas in an administrative appeal from a decision of appellee the
Village of OttawaHills Zoning Commission. Appellees, the village of Ottawa Hills, its
zoning commission and the commission's individual members (collectively referred to as

"Ottawa Hills"), challenge the lower court's denial of their motion to dismiss. Appellants,



Willis and Annette Boice, challenge the lower court's judgment affirming the decision of
the zoning commission and determining that appellees’ application of Zoning Code
Ordinance 2002-08 to appellants real property located at 2570 Westchester Road, Ottawa
Hills, Lucas County, Ohio, is not an unconstitutional taking of real property without just
compensation.

{1 2} Thisisthe second time this case has been before this court. In Boicev.
Ottawa Hills, 6th Dist. No. L-06-1208, 2007-Ohio-4471 (Boice ), we remanded the case
back to the lower court for aredetermination of the regulatory takings issuein light of the
correct standards that we set forth in that decision. Nevertheless, for the sake of clarity,
we will repeat herein the relevant undisputed facts of this case.

{11 3} In 1974, appellants purchased two adjoining lots in the village of Ottawa
Hills. Parcel 1, located at 2570 Westchester Road, included a home that was built in
1941. Parcel 2, located at 2550 Westchester Road, was vacant. The home on Parcel 1,
however, extended slightly onto Parcel 2. In approximately 1926, Parcel 1 and Parcel 2
were platted as two separate lots and the plat was filed and accepted by the village of
OttawaHills. 1n 1973, Robert and Kate Foster, who then owned both properties,
reconfigured the lots by detaching a portion of Parcel 2 and adding it to Parcel 1 so that
the house no longer sat across the lot line, although a portion of the driveway did.
Appellees the village of Ottawa Hills and its Zoning Commission approved the
reconfiguration of thelot line. Asaresult of thisreconfiguration, the square footage of

Parcel 2 was reduced to approximately 33,000 square feet. When the parcels were



reconfigured, and the following year when appellants purchased them, they were located
inan A-4 zoning district. At that time, the minimum lot area requirement to build a
single family residence in an A-4 district was 15,000 square feet. As such, when the lots
were reconfigured and when appellants purchased them, Parcel 2 was a buildable lot.

{1 4} On May 15, 1978, the Council of the village of Ottawa Hills ("council")
passed Ordinance 78-5, amending its zoning code. Under Article VI, Section 7.1 of
Ordinance 78-5, the minimum lot area requirement to build asingle family residencein
an A-4 district was increased to 35,000 square feet. Subsequently, in 2002, the council
again amended its zoning code. Through this amendment, Zoning Code Ordinance
2002-08, the council, in part, adopted a new district map which placed the two parcels at
issue in anewly created A-12 zoning district. The minimum lot area requirement to build
asingle family residence in that district, however, remained 35,000 square feet.

{115} In 2004, appellants inquired of and were informed by the Ottawa Hills
Village Manager that they could not build on Parcel 2 because the size of the lot did not
meet the 35,000 square foot requirement. Appellants appealed that decision to the
Zoning Commission of Ottawa Hills (zoning commission"). They aso requested a
variance from the 35,000 sguare foot requirement or, if the variance was denied, alot
split which would reconfigure the line between Parcels 1 and 2 so as to increase the size
of Parcel 2 to greater than 35,000 sgquare feet. The zoning commission held a public
meeting on August 19, 2004, at which they considered appellants requests. A number of

Ottawa Hills residents expressed their opposition to the variance request for a number of



reasons, including fear that it would set a precedent, housing density, and the general
aesthetics of the area. Appellants' son, on behalf of appellants, responded that the
original 1926 plat of the area showed two separate lots, that there was no evidence that
the original developers of the plat intended to restrict the lot size to 35,000 square feet,
that it had consistently been their understanding that Parcel 2 was a buildable parcel, and
that they had paid taxes on the property asif it were a buildable parcel for many years.
Upon consideration, the commission voted unanimously to deny the variance request.

{11 6} The commission then proceeded to consider the request for alot split that
would increase the size of Parcel 2. Again, the request was opposed by a number of
residents and again the request was denied. Members of the commission stated that the
denial was based on the lot size, green space, lot frontage and the effect on the
neighborhood. In particular, one commission member stated that the surrounding parcels
on Westchester Road were substantially larger than the proposed parcel.

{11 7} On October 24, 2004, appellants filed a notice of administrative appeal with
the Lucas County Court of Common Pleas to challenge the decisions of Ottawa Hills and
its zoning commission. Appellantsfiled their appeal pursuant to R.C. 2505.01 et seg. and
R.C. 2506.01 et seg. and asserted that the decision of the zoning commission was
erroneous, an abuse of discretion, procedurally defective, illegal, void, arbitrary,
capricious, unreasonable, and/or unsupported by the preponderance of any substantial,
reliable, or probative evidence. They further asserted that the decision constituted an

unconstitutional taking of real property without just compensation and that the 1978



zoning amendment was unconstitutional and unenforceable due to lack of proper notice.
Appellants prayed for an order reversing the decision of the zoning commission,
declaring that Parcel 2 isabuildablelot, and declaring that the decision of the zoning
commission was unconstitutional, capricious, unreasonable and/or unsupported by a
preponderance of substantial, reliable and probative evidence, and constituted an
unlawful confiscation and taking of property.

{11 8} Upon review of the administrative record, the lower court determined that
the decision of the Ottawa Hills Zoning Commission was not illegal, arbitrary,
capricious, unreasonable, or unsupported by the preponderance of substantial, reliable,
and probative evidence. The court, however, further held an evidentiary hearing and
allowed the parties to submit additional evidence on the constitutionality of the zoning
amendment as applied to Parcel 2. On June 9, 2006, the lower court issued a decision
and order affirming the decision of the zoning commission. The court held that Zoning
Code Ordinance 2002-08 is not unconstitutional as applied to Parcel 2 and held that the
application of Zoning Code Ordinance 2002-08 to Parcel 2 does not constitute a taking of
real property.

{11 9} Appellants challenged that judgment in an appeal before this court. On
August 31, 2007, weissued our decision in Boicel. Upon review we determined that the
lower court had applied the wrong standards in evaluating appellants' regulatory takings
clam. That is, we held that the lower court erred in finding that no taking had occurred

in appellees’ enforcement of its zoning ordinance and denial of appellants variance



request without first evaluating the case pursuant to the United States Supreme Court's
standards set forth in Lingle v. Chevron (2005), 544 U.S. 528, and Penn Central Transp.
Co. v. City of New York (1978), 438 U.S.104. We therefore remanded the case to the
lower court for aredetermination of the regulatory takingsissue in light of the correct
standards set forth in our decision.

{11 10} After the case had been returned to the lower court, appelleesfiled a
motion to dismiss for lack of jurisdiction and a separate motion to dismiss on the ground
that the applicable statute of limitations had run on appellants' action. In an order of
November 24, 2008, the lower court denied both motions, finding them "clearly without
merit."

{11 11} Thereafter, the case proceeded to the rehearing on appellants' takings claim.
On August 28, 2009, the lower court issued an opinion and judgment entry with findings
of fact and conclusions of law. In reviewing the testimony submitted by the parties, the
lower court found that the testimony of appellees’ expert appraiser, Kenneth Wood, was
more persuasive than the testimony of appellants expert appraiser, Robert Domini.
Domini had valued the parcel at $38,000. In contrast, Wood had reviewed and
considered for comparable value the sale of an unbuildable parcel one block from the
Boices property, for $100,000, and the sale of an another unbuildable parcel nearby for
$176,000, to appraise the Boices parcel at $105,000. The court noted Wood's testimony
that while the Boices' |ot was not a buildable parcel, the $105,000 appraised value

amounted to a 17 percent annual appreciated value and that the application of Domini's



value to the parcel would constitute only a5 2/3 percent annual appreciation rate. The
court further noted that the Boices did not offer any contrary testimony with respect to
the annual appreciation rate.

{11 12} The court then concluded, after applying the Lingle and Penn Central
factors, that the Boices had not established that the 1978 amendment to the zoning
regulation, or the 2002 amendment retaining 35,000 square feet as the minimum building
lot size, interfered with their distinct investment-backed expectations. The court further
concluded that the Boices had not established the parcel's nonconforming use as a
buildable lot. The court therefore held that the application of the Ottawa Hills Zoning
Code to appellants' property did not constitute an unconstitutional taking of property
without just compensation and affirmed the decision of the Zoning Commission of
Ottawa Hills.

{11 13} Appellants now challenge that judgment through the following assignments
of error:

{1114} "[1.] Thetrial court erred when it ignored the evidence that was presented
showing the only practical use for the Boice's [sic] residential lot was as a park or as
additional lawn acreage for adjacent lots.

{1115} "[2.] Thetrial court erred when it completely discounted the evidence that
showed that the Boice's [sic] residential |ot was severely restricted in its marketability

and that any valuation assigned would be illusory.



{1116} "[3.] Thetrial court erred when it concluded that the Boice family was
without investment backed expectations despite evidence that the Boice family purchased
the Boice's [sic] residential lot with the expectation of later devel oping the lot or offering
the lot for sale as a buildable lot.

{117} "[4.] Thetrial court erred when it ignored the disparate treatment of the
Boice's[sic] residential ot in light of waivers given to other lots that were similarly
Situated.

{1118} "[5.] Thetrial court erred when it failed to consider whether the denial of a
variance on the Boice's [sic] residential |ot resulted in an unconstitutional taking.

{1119} "[6.] Thetrial court erred as a matter of law and/or abused its discretion
when the court denied grand-fathering to the Boice's [sic] residentia lot and by denying
the testimony of appellants real estate expert with regards to grand-fathering.”

{11 20} In addition, appellees have challenged, through the following assignments
of error, the trial court'sdenial of their motions to dismiss:

{1121} "I. Thetrial court erred when it failed to dismiss plaintiffs complaint,
where plaintiffsfailed to file their complaint regarding unconstitutional taking of
property within the applicable statute of limitations.

{1122} "11. Thetria court erred when it failed to dismiss plaintiffs complaint,
based upon the doctrine of ripeness, where plaintiffsfailed to exhaust the necessary

statutory remedies before proceeding on their claim for an unconstitutional taking of

property."”



{11 23} We will initially address appellees cross-assignments of error. Appellees
first assert because appellants failed to file their complaint alleging an unconstitutional
taking of property within the applicable statute of limitations period, the lower court erred
in failing to dismiss the complaint. More specifically, appellees contend that appellants
claim of an unconstitutional taking is controlled by R.C. 2305.09(E), which provides that
an action for aregulatory taking of real property shall be brought within four years after
the cause of action accrued. Appellees assert that because appellants' challenge is based
on the 1978 zoning ordinance that increased the minimum square footage of a buildable
lot in the A-12 Zoning District of Ottawa Hills, that is the date on which the statute of
limitations began to run. Appellants counter that because this case was filed before the
lower court as an administrative appeal pursuant to R.C. 2505.07, that is the statute of
limitations that applies. They further assert that if R.C. 2305.09(E) is the applicable
statute of limitations, their claim did not accrue until 2004 when they requested, and were
denied, a declaration from the village that the lot was buildable. They further claim that
appellees have waived the statute of limitations defense.

{1 24} Civ.R. 8(C) states in relevant part: "Affirmative defenses. In pleadingto
a preceding pleading, a party shall set forth affirmatively * * * statute of limitations, * * *
and any other matter constituting an avoidance or affirmative defense. " Accordingly, a
statute of limitations "is an affirmative defense that is waived unless pled in atimely
manner.” Sate ex rel. Tubbs Jonesv. Suster (1998), 84 Ohio St.3d 70, 75, citing Lewisv.

Trimble (1997), 79 Ohio St.3d 231. In the proceedings below, appellees did raise the



issue of the statute of limitations, but they first raised it in a motion for judgment on the
pleadings and/or motion to dismiss that they filed on March 30, 2006. That is, the motion
was filed after thetrial court's opinion and judgment entry of February 14, 2006, on the
administrative appeal. In that entry, the court determined that the decision of the Ottawa
Hills Zoning Commission was not illegal, arbitrary, capricious, unreasonable, or
unsupported by the preponderance of substantial, reliable, and probative evidence, but
further set the matter for an evidentiary hearing to allow the parties to submit additional
evidence on the issue of the constitutionality of the ordinance as applied to the parcel in
guestion. The court held the hearing on the taking issue and the parties fully briefed the
statute of limitationsissue. In an order dated June 9, 2006, the lower court found no
taking had occurred and further denied appellees motion for judgment on the pleadings
and/or motion to dismiss, citing appellees failure to raise the affirmative defense in a
timely manner. When appellants appealed that judgment to this court, appellees never
challenged the lower court's statute of limitations ruling.

{11 25} The doctrine of the "law of the case" provides that the decision of a
reviewing court remains the law of that case for all subsequent proceedings at both the
trial court and reviewing levels. Nolan v. Nolan (1984), 11 Ohio St.3d 1. This"doctrine
is considered to be arule of practice rather than a binding rule of substantive law and will
not be applied so as to achieve unjust results.” 1d. at 3, citing Gohman v. . Bernard
(1924), 111 Ohio St. 726, 730-731. Thisrule of practice is"necessary to ensure

consistency of resultsin a case, to avoid endless litigation by settling the issues, and to

10.



preserve the structure of superior and inferior courts as designed by the Ohio
Congtitution.” 1d., citing Sate ex rel. Potain v. Mathews (1979), 59 Ohio St.2d 29, 32.
The purpose of the rule isto ensure that upon remand, the mandate of an appellate court
isfollowed by the trial court. Semen v. Shibley (1982), 11 Ohio App.3d 263, 265.

{11 26} Appelleesdid not challenge the trial court's statute of limitations ruling on
thefirst appeal in thiscase. Upon review, we remanded the case to the trial court for a
redetermination of the takingsissue. Pursuant to the doctrine of the law of the case,
appellees can no longer challenge the trial court's ruling on the statute of limitations
issue, and thetrial court did not err in denying appellees motion for judgment on the
pleadings and/or motion to dismiss on that basis. Appellees first cross-assignment of
error is not well-taken.

{11 27} Intheir second cross-assignment of error, appellees contend that the lower
court erred in denying their motion to dismiss the complaint for lack of jurisdiction.
Appellees assert that appellants’ claim alleging an unconstitutional taking is not ripe for
review until they have sought and been denied just compensation by a governmental
entity. This must be done, appellees assert, through a mandamus action against the
village of Ottawa Hills seeking an order directing Ottawa Hills to institute an eminent
domain proceeding to determine just compensation. Appellees counter that because they
do not seek compensation for the aleged taking in the present action, it isripe for review

and the lower court had jurisdiction to hear the matter.
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{11 28} We are again troubled by appellees failure to raise thisissue earlier in the
proceedings. This case has been ongoing since October 2004, when appellants filed their
notice of administrative appeal with the lower court and first raised the takings issue.
Nevertheless, because jurisdiction can be raised at any point in a proceeding, we will
address appellees claim.

{11 29} In Boice |, we addressed the issue of whether the constitutional issues were
properly before thetrial court and held, at § 21:

{11 30} "Asto whether appellants were required to file a mandamus action, such an
action is the proper vehicle for obtaining compensation for an unlawful taking. State ex
rel. Levin v. Sheffield Lake (1994), 70 Ohio St.3d 104, 108. That is, the property owner
files a mandamus action to compel a public authority to initiate appropriation proceedings
to determine the property owner's right to compensation for the property taken. 1d. In
the present case, appellants did not seek compensation for the property that they alleged
was taken. Rather, they sought an order that the zoning ordinance is unconstitutional as
applied to their property, that the application of the ordinance to their property is
confiscatory and constitutes an unconstitutional taking, and an order that the ordinance
cannot be applied to Parcel 2."

{11 31} We, therefore, determined that the constitutional issues were properly
before the lower court. Other courts have similarly addressed constitutional takings

claims when they are raised in an administrative appeal from a decision of a zoning board
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denying arequest for avariance. See Nicholsv. Hinckley Twp. Bd. of Zoning Appeals
(2001), 145 Ohio App.3d 417; Sullivan v. Hamilton Cty. Bd. of Health, 1st Dist. No.
C-020308, 2003-0Ohi0-6916; Negin v. Bd. of Bldg. and Zoning Appeals (1982), 69 Ohio
St.2d 492.  Accordingly, mandamus is not the exclusive method for challenging such
decisions and the lower court did not err in denying appellees motion to dismiss for lack
of jurisdiction. The second cross-assignment of error is not well-taken.

{1 32} We will now address appellants' assignments of error which, together,
challenge the trial court's finding that they did not suffer aregulatory taking of their
property by appellees enforcement of its zoning ordinance and denial of appellants
variance request.

{9 33} Thefirst, second, third and fifth assignments of error are related and will be
discussed together. In Boice |, we remanded this case to thetria court “for a
redetermination of the regulatory takingsissue in light of the correct standards" set forth
by the United States Supreme Court in Lingle, supra, and Penn Central, supra. Aswe
discussed in Boice |, the taking alleged in this case falls under the category of regulatory
takings challenges governed by the standards set forth in Penn Central, supra. Pursuant
to Penn Central, a court isto look to " (1) the economic impact of the regulation on the
claimant, (2) the extent to which the regulation has interfered with distinct investment-
backed expectations, and (3) the character of the governmental action,” to determineif a
regulatory taking has occurred in cases in which aregulation deprives a property owner

of some but not al of the economically viable use of hisor her land. Sate exrel. Shelly
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Materials, Inc. v. Clark Cty. Bd. of Comnrs., 115 Ohio St.3d 337, 2007-Ohio-5022, 1 19.
Accordingly, the court isto make afactual determination based on the evidence
presented, id., and this court will "defer to alower court's factual determinationif itis
supported by competent, credible evidence.” State ex rel. BSW Dev. Group v. Dayton
(1998), 83 Ohio St.3d 338, 344. Regarding the lower court's application of the law to the
facts, however, we review those decisions de novo.

{11 34} In evaluating the Penn Central factors, the lower court determined that
appellants had failed to offer any probative expert testimony regarding Parcel 2'svalue
and failed to establish that they had any distinct investment-backed expectations. On
appeal, appellants challenge these findings through their assertions that the court ignored
evidence showing the only practical use of the lot was as a park or additional acreage for
the adjacent lots, discounted evidence that showed the ot was severely restricted in its
marketability, and ignored evidence of appellants' investment-backed expectations.

{11 35} At thetrial below, appellees presented the testimony of their expert
witness, Kenneth Wood, a certified real estate appraiser. Wood testified that he was
asked to determine the value of the subject lot as both a buildable and non-buildable
parcel. Wood stated that he researched public records and looked at comparable sales.
Although he admitted that there were only afew comparable sales of unbuildable lotsin
the estate section of Ottawa Hills, he did find two about which he testified. Both of those
parcels were sold to abutting property owners who were motivated to buy so that they

could build larger homes. In Wood's opinion, the value of appellants' parcel asan
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unbuildable lot was $105,000 at the time of the trial below. Asabuildablelot, Wood's
appraised the parcel at $210,000. Wood also testified regarding the value of the property
in 1978 at the time of the zoning amendment. He stated that as a buildable lot, the parcel
would be worth $33,000 in 1978, but as a non-buildable ot it would be worth $16,500.
Whether buildable or not buildable, Wood stated that appellants' parcel appreciated in
value approximately 17 percent per year from 1978 to the present day. Wood agreed that
as anon-buildable parcel, the only likely purchasers would be abutting property owners.

{11 36} Appellants presented their own real estate appraiser at the trial, Robert
Domini. Domini, however, was called at the last minute when the testimony of
appellants original appraiser was ordered stricken from the record. Domini had
originally appraised the property in 2005, prior to thefirst trial. At that time, he
appraised the lot at $190,000 if buildable and $38,000 if not buildable. He stated,
however, that in reaching the appraised values, there simply was not a reasonable amount
of comparable sales data available. In evaluating this evidence, the lower court
determined that appellees expert witness presented a more credible estimate of the value
of the parcel. Asthetrier of fact, that was his purview.

{11 37} Theissues of the economic impact of a zoning regulation on a property
owner and that owner's distinct investment-backed expectations are intertwined.
Appellants assert that in reviewing these factors, the lower court failed to consider the
economically viable uses of the property following the regul ation and appellants

evidence of their investment-backed expectations.
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{91 38} It iswell-settled that "something more than loss of market value or loss of
the comfortable enjoyment of the property is needed to constitute ataking." State exrel.
Pitz v. Columbus (1988), 56 Ohio App.3d 37, 41. Accordingly, in examining the
economic impact of azoning regulation, a court must look beyond the diminution in the
fee ssimple value of the property. In the present case, the application of the Ottawa Hills
zoning restriction to appellants' property and the denial of a variance caused a diminution
in the value of the property and created an unbuildable parcel. Aswe stated in Boicel,

1 34, "while the property may have afee ssmple value, absent avariance, Parcel 2is
effectively useless.” On thisissue, we find the case of Negin, supra, relevant.

{11 39} In Negin, the appellee, Negin, had inherited a sub-standard lot from his
father. Thelot, however, had been plotted and held in single and separated ownership
since before the enactment of the applicable zoning code. Nevertheless, the zoning board
denied Negin's application for a declaration that the lot was buildable and for a variance.
Upon an administrative appeal to the common pleas court, that court affirmed the
decision of the zoning board, but the court of appeals reversed. On appeal to the
Supreme Court of Ohio, the court affirmed and determined that the ordinance at issue, as
applied to Negin, was unconstitutional. Specifically, the court stated: "The requirement
of amunicipal ordinance that alandowner purchase additional property before heis
permitted to improve a substandard lot, which was platted and held in single and separate
ownership prior to the enactment of the ordinance, renders that |ot useless for any

practical purpose. Thiswould also be the case if the only use of thelot isfor saleto an
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adjacent landowner. The rendering of such alot uselessfor any practical purpose goes
beyond mere limitation of use and becomes a confiscation.” Negin, at 496-497.

Although the Negin case addressed the issue of whether the ordinance had any reasonable
relationship to the legitimate exercise of the police power by the municipality, the
attention given by the court to the issue of the potential uses |€eft to the property owner
following a subsequent zoning restriction cannot be overlooked.

{11 40} In the present case, appellants purchased Parcel 2 in 1974. At that time, it
was a buildable lot, despite the 1973 reconfiguration of the two lots. Although appellants
used the property as green space while they raised their children, the lot was aways
plotted as a separate |ot and appellants paid taxes on the property as a separate buildable
lot for over 30 years. Following appellees denial of appellants requests that the lot be
declared buildable and for a variance, the value of the lot dropped dramatically. Indeed,
in 2006, the Lucas County Auditor reappraised the property and reduced the market value
of it from $233,500 to $23,400, a $210,100 decrease. No home can be built on it and it
was made clear at the trial below that the only practical purpose for the lot isto sell it to
an adjacent landowner. Pursuant to Negin, that does not constitute a practical "use" of
the property. Contrary to Negin, however, appellants never intended to "use" their
property as abuilding site. That is, under Negin, ataking is established when the
property owner intended to use his property as a building site but was denied that use by
the zoning restriction to the extent that the only remaining use of the property wasto sell

it to an adjacent property owner. With regard to distinct investment-backed expectations
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in the present case, however, the record isclear. The only "use" appellants ever intended
for Parcel 2 wasto sell it for aprofit. Accordingly, the only loss appellants have
sustained from the zoning regulation and denial of variance, is the loss in market value.
Because they themselves never intended to build a house on the property, they have not
been denied an economically viable use. Asnoted above, "something more than the loss
of market value or loss of the comfortable enjoyment of the property is needed to
constitute ataking." State ex rel. Pitz, supra, at 41.

{11 41} We, therefore, conclude that the lower court did not err in finding
appellants failed to establish an unconstitutional taking in the proceedings below, and the
first, second, third and fifth assignments of error are not well-taken.

{1142} Intheir fourth assignment of error, appellants assert that the lower court
erred when it ignored evidence that appellees applied the regulation at issue
inconsistently throughout the village of Ottawa Hills. Accordingly, appellants contend
that the application of the regulation to their lot was arbitrary, capricious and, therefore,
unconstitutional.

{1 43} In Boice |, we remanded the case to the trial court for a redetermination of
the regulatory takingsissue in light of the correct standards set forth in Lingle and Penn
Central. Appellants fourth assignment of error raises an issue that was beyond the scope
of the remand. Accordingly, thetrial court did not err in failing to address appellants
argument that raised a disparate treatment challenge to enforcement of its zoning

regulations and denial of avariance and the fourth assignment of error is not well-taken.
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{11 44} Findly, in their sixth assignment of error, appellants challenge the trial
court's conclusion that they did not establish Parcel 2's nonconforming use as a buildable
lot.

{11 45} An unconstitutional taking can also be predicated on the denial of the
continuation of a nonconforming use which amounts to a deprivation of property without
due process of law. See City of Akron v. Chapman (1953), 160 Ohio St. 382. Inthe
proceeding below, the court determined that because appellants had never used the parcel
asabuildable lot, thelot did not qualify as a preexisting nonconforming use. For the
following reasons, we agree.

{11 46} "'Theright to continue a nonconforming use is based upon the concept that
one should not be deprived of a substantial investment which existed prior to the

enactment of the zoning ordinance.™ Kettering v. Lamar Outdoor Advertising, Inc.
(1987), 38 Ohio App.3d 16, 18, quoting Y oung, The Regulation and Removal of
Nonconforming Uses (1961), 12 W. Res. L.Rev. 681, 691. Theright is not unlimited,
however. Id. In Ohio, R.C. 713.15 limits the extent to which zoning ordinances apply to
preexisting nonconforming uses and reads in relevant part:

{11 47} "The lawful use of any * * * land or premises, as existing and lawful at the
time of enacting a zoning ordinance or an amendment to the ordinance, may be

continued, although such use does not conform with the provisions of such ordinance or

amendment, but if any such nonconforming use is voluntarily discontinued for two years
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or more, * * * any future use of such land shall be in conformity with sections 713.02 to
713.15 of the Revised Code."

{11 48} Accordingly, to qualify as avalid preexisting nonconforming use, the use
must be both existing and lawful at the time of the enactment of the zoning ordinance.
Where, however, "no substantial nonconforming use is made of property, even though
such use is contemplated and money is expended in preliminary work to that end, a
property owner acquires no vested right to such use and is deprived of none by the
operation of avalid zoning ordinance denying the right to proceed with his intended use
of the property.” Smith v. Juillerat (1954), 161 Ohio St. 424, 432. See, also, Torok v.
Jones (1983), 5 Ohio St.3d 31, 33.

{11 49} In the present case, although appellants paid taxes on Parcel 2 asa
buildable lot for many years, they never used the parcel as a buildable ot and therefore
never acquired avested right to the use of the land as a buildable lot. For many years,
their driveway partially encroached on the parcel but otherwise the land was used as a
side yard and for green space. Upon the enactment of the zoning regulation at issuein
1978, appellants did not request a variance or in any way seek to establish the lot asa
valid nonconforming use. We, therefore, must conclude that appellants' claim that their
property qualifies as avalid nonconforming use as a buildable lot fails. Appellants sixth

assignment of error is not well-taken.
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{11 50} On consideration whereof, the court finds that substantial justice has been
done the parties complaining and the judgment of the Lucas County Court of Common
Pleasis affirmed. Appellants are ordered to pay the costs of this appeal pursuant to

App.R. 24.

JUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,
also, 6th Dist.Loc.App.R. 4.

Mark L. Pietrykowski, J.

JUDGE
Arlene Singer, J.
Thomas J. Osowik, P.J. JUDGE
CONCUR.

JUDGE

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/?source=6.
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