


“Collision of Egos”



Course Objectives — theses/how to . . .

e |dentify basis for resolution of competing
noneconomic terms

e [dentify basis for resolution of competing economic
terms

* Influence decision-makers for approval of “mediator’s
proposal’



Alternative themes from the mediator

* You need each other.

* Achieve renewed collaboration.
 Renegotiate your failed deal.

e Put this failed deal in your rearview mirror.

e« Concentrate on your business future, not this bad
memory.

* Rise above animosity; make a sound business decision.

* Take control of your exit plan.



Invite use of the “scientific method” 1

* Observe

« Understand [apply knowledge to learned information]
* Formulate a hypothesis for resolution

 Test and deduce

* Repeat and review

« Reach conclusion / finalize and apply thesis for resolution

« 1 Konnikova, Maria, Mastermind, Penguin Books, NYC (2013), pp. 9-24



Categories of Commercial Disputes

 Disputed contract

« Warranty challenge

Intellectual property rights

Business “divorce”

Liquidation of business

Real estate rights / transfer or use

Insurance coverage



« Accounting malpractice

* Legal malpractice

* Environmental disputes

« Shareholder / investor claims
« Construction claims
 Tortious interference

Anti-trust

Energy rights

Banking mistakes

E-communication disruption



Consider initial separation of parties

Obhviate / neutralize / minimize
Inflamed environment

*Optimize effective primacy for mediator



Assess Decision-Makers

e Conduct interactive voir dire

o “neutral” v. “stimulus-driven” exchange

o tempered self-introduction

* “looking” v. “observing”

* “hearing” v. “listening”



Initiate with facilitative approach

 Establish rapport
* Engender trust
» Defuse “reactive” decision-making

* Promote transparency



ldentify each party’s goals

* Prioritize
« Compare
e assess commonality

 define departures



* Generate each party’s term sheet
* Merge term sheets, as possible

» Assess direct & collateral pressures re-compromise of
disputed terms

» Assess risk v. benefit for initiation of qualitative
mediation



If viable, move to qualitative mediation.



Transition v. “flip the switch” from
facilitative to qualitative mediation.



Implementing qualitative mediation/goals

e Eliminate peripheral issues from decision-making

ldentify and placate unreasonable expectations

Promote “mindfulness” in decision-making

Guide decision-makers to logical “consolidation” of ideas

Encourage parties’ decision-makers to embrace compromise



Implementing gualitative mediation/processes

e Segregated conferences with counsel only
0 Secure parties’ decision-makers’ advance approval
0 Separate session with each party’s counsel only
0 Joint session with parties’ counsel only

o Determine whether to include in-house counsel



 Joint session with parties and counsel

 Joint session with decision-makers only

oSecure advance buy-in from parties’ counsel



Challenges & assessments of issues with
parties/evaluation of appetite for mediator’s proposal

« Factual allegations — admissibility & credibility
 Viability of legal claims & defenses

* Variable outcomes on liability

« Ranges of economic damages models

* Foreseeable responses on noneconomic demands
 Judicial reactions

 Jury reactions

« Potential results on appellate review



Pulling the trigger for Mediator’s Proposal

« Written or verbal “leap to bottom-line” — comprehensive “term sheet” for resolution

« Or written or verbal completion of working “term sheet”, delivering recommended
compromises of contested issues

* Process for mediator’s presentation
0 Separately delivered to each party’s room
o ldentical delivery of proposal
0 Sequestered consideration

O no negotiation with the mediator

Each response privately communicated to mediator — “yea” or “nay”



Tallying & Reporting Responses to Mediator’s
Proposal

« If unanimously approved, secure signed “Memorandum of
Understanding” in confirmation of terms of settlement.

* If rejected by any party, after all parties respond, advise all parties, “The
mediator’s proposal has failed,” & decline to identify any rejecting party
to other parties.



Course Objectives —theses/how to . . .

e |dentify basis for resolution of competing
noneconomic terms

e [dentify basis for resolution of competing economic
terms

* Influence decision-makers for approval of “mediator’s
proposal’



Thank you for the privilege to deliver
this presentation to you.



Frank Ray

Mediator of Complex Civil Cases, Frank A. Ray Co., LPA

Frank A. Ray Co., LPA
PO Box 21444
Columbus, OH 43221-0444

Phone: 614-223-2121

Email: fray@frankraylaw.com
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