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Acme Co., through its General Manager, Bill, was involved in the following transactions:

1.

$25,000 Check to Vendor: In his capacity as General Manager of Acme Co., Bill was authorized to write and
sign Acme checks to pay Acme’s bills. He wrote a check in the amount of $25,000 to Vendor intending to sign

it and mail it the next day. He inadvertently left the check sitting on top of his desk at the end of the day, instead
of locking it up as was his duty. That evening, Sam, a member of the cleaning staff, took the check, forged Bill’s
signature on the face of the check, indorsed the instruction “Pay to the Order of Sam” on the back of the check,
and forged Vendor’s signature just below that instruction. Sam presented the check to Bank. Bank’s teller was
familiar with Vendor and its employees, but had never seen Sam before. She nevertheless cashed the check and
Sam absconded with the money.

$10,000 Check to Sue: Acme retained Sue, an interior decorator, to refurbish its offices at Acme. On the day that
Sue delivered a desk that she represented as being an antique, Bill gave her a check for $10,000 to pay for the
desk. Later that day, Bill realized that the desk was a reproduction, not an antique. He immediately called Bank
and placed an oral stop-payment order on the check. Ten days later, Sue indorsed the check and transferred it to
John, who gave value and took the check in good faith. John immediately cashed the check at Bank, and Bank
debited Acme’s account.

The XYZ Co. Bearer Bond: Acme owned a bearer bond that it believed had been duly issued by XYZ Co. At
the instruction of the owner of Acme, Bill transferred the bond to Michael for adequate consideration. Michael,
in turn, delivered it to his sister, Beth, also for adequate consideration. When Beth sought to cash in the bond,
XYZ Co. refused to pay it and was able to prove that it was counterfeit. Acme had no knowledge that the bond
was counterfeit.

What defenses, if any, do the defendants in the following lawsuits have, and who should prevail in each:

1. Acme’s suit against Bank to recover $25,000 on the check Sam cashed?
2. Acme’s suit against Bank to recover the $10,000 on the check to Sue?

3. Beth’s suit against Acme to recover on the bearer bond?

Explain your answers fully.

The answers printed in this booklet were selected because they were among the better answers written



This is an Article 3 commercial paper question.

1. Acheck is a valid negotiable instrument. The issue here is whether the check from Acme that was cashed
by Bank was properly payable. Generally, when a drawer’s signature or an indorser’s signature is forged, the
negotiable instrument is not properly payable by a bank and the bank is liable if it cashes the check. However,
when the drawer or indorser acts with negligence regarding the negotiable instrument, they may still be held
liable. Here, Bill, as an agent duly authorized by Acme acted with negligence when he left the check on top of
his desk, instead of locking it up as was his duty. Thus, Bill, as the authorized agent of Acme for check writing
did act with negligence that aided in the forgery of the negotiable instrument by leaving it out over night.
However, there is a sub-issue with Bank and Bank’s teller. Generally, a Bank is supposed to verify that a check
is properly signed and indorsed before accepting the check. Here, the Bank’s teller was familiar with Vendor
and the employees and should have known that Sam was not an employee. Furthermore, teller should have been
able to check the signature of Vendor before paying and might have been suspicious due to the large amount.
However, the negligence of Bill and Acme resulted in the wrongful issuance of the check and will probably
override the teller’s actions. Thus, Acme will probably not prevail over the Bank for the $25,000 check due to
Bill’s negligence, but a court will apportion the liability in this case between Acme and Bank.

2. The issue here is two-fold. Whether a holder in due course took free from fraud in the procurement and whether
the oral stop-payment order should have been enforced. A holder in due course is one who is a holder, pays
value, in good faith, and without notice of certain infirmities of the instrument or the maker/drawer. Here, John
paid value, took in good faith, and did not know of any infirmities with the check. The check was properly
negotiated by his possession and indorsement from Sue. Thus, John is an HDC and is not subject to certain
personal defenses. One such personal defense is fraud in the inducement. This is where fraud is committed
by a misrepresentation about a fact, which is the basis of the transaction. Here, the fact that the desk was not
an antique (a base fact of the transaction) as represented by Sue is fraud in the inducement and is a personal
defense. Thus, John is not subject to this defense as an HDC. However, there is the issue of the oral stop-
payment by Bill/Acme. Under Article 3, an oral stop-payment is valid only for 14 days, while a written stop-
payment is valid for 6 months. Here, Bill’s oral stop-payment was made 10 days before the attempted payment
on the check by Bank. Thus, Bank was under an obligation to not cash the check. Thus, because Bank failed
to comply with the stop-payment order, it is technically liable to Acme for the losses that resulted. Because,
however, Acme would have to pay John anyway as an HDC, Acme has no claim for damages against Bank.

3. Here, the issue is whether Acme is liable under transferor warranties. Where a negotiable instrument, such
as a bearer bond, is transferred for consideration, indorsement is not required, but the transferor warrants
certain things: (1) the signatures are authorized and authentic; (2) the transferor is entitled to enforce; (3) the
transferor does not know of any forgery; (4) the transferor does not know that the instrument is subject to any
real defenses; and (5) the transferor does not know that the issuer or drawer is insolvent. Transferor warranties
run from the transferor to any immediate subsequent transferee only for non-indorsed instruments. Here, Acme
transferred the bond to Michael for consideration, who then transferred the bond to Beth for consideration.
Thus, Acme owes the transferor warranties only to Michael. The issue is whether the finding of the bond being
counterfeit is a breach of one of the warranties. Here, Acme believed that the bond was duly issued by XYZ
Co., so Acme did not have knowledge of any real defenses to the bond. However, the bond is probably forged
because it is counterfeit. Thus, Acme is liable to Michael, but not to Beth.

at the exam. They are not model answers and are not necessarily complete or correct in every respect.
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The following conduct has been reported to disciplinary counsel in four separate grievances filed against Barrister,
an Ohio lawyer practicing in Anywhere, Ohio:

Grievance 1

Alice and Barrister were in court for Alice’s sentencing after her conviction for driving while impaired. The judge
appeared to be examining Alice’s driving record when he commented that he would grant leniency in her case due
to her “unblemished driving record.” Barrister was surprised by the court’s comment, because he knew from his
representation of Alice that Alice had many prior offenses, including several for driving while impaired. However,
Barrister remained silent.

Alice was so impressed with Barrister’s success in obtaining such a favorable outcome that she went out with him
after court for drinks. They ended up going to Alice’s house, where they engaged in sex. They have been a couple
ever since.

Grievance 2

Carl was dissatisfied with his lawyer, Diligent, for not filing his personal injury suit, even though it had only been
six months since the underlying accident occurred. Carl met with Barrister and told him about his dissatisfaction
with Diligent. Barrister said that, if Carl retained him, he would file the case within two weeks and would charge
the same contingent fee that Carl and Diligent had agreed upon. Carl signed a fee agreement reflecting the agreed-
upon contingent fee, and Barrister sent a letter telling Diligent that Barrister was Carl’s new counsel and that
Diligent was off the case. Barrister requested that Diligent please send him Carl’s file.

Grievance 3

Barrister appeared at a meeting of the Anywhere City Council to object to an ordinance that would increase the
speed limit on a particular street. He appeared on behalf of himself and as counsel for some neighbors who had
retained him to represent their interests. Believing that it would help develop a more sympathetic reception from
the City Council, Barrister intentionally dressed casually. He identified himself as a homeowner and parent of
small children, without disclosing that he was also there as an attorney for the neighbors. In fact, Barrister is single,
childless, and does not own any real property himself.

Grievance 4

Barrister sued Jefferson Dry Cleaners, Inc. (JDC) on behalf of his brother, Brother. He alleged that JDC had ruined
Brother’s custom-tailored tuxedo. Shortly after suit was filed, Barrister learned that Inspector, an employee of

a government agency with jurisdiction over dry cleaners in Anywhere, frequented a tavern after work. Barrister
approached Inspector after Inspector had consumed several alcoholic drinks and began a conversation about the
lawsuit. Barrister soon realized that Inspector thought that Barrister was the attorney representing JDC. Barrister did
nothing to correct Inspector’s erroneous assumption. Instead, he listened as Inspector stated that he (Inspector) was
concerned that Brother’s lawyer might find out that Inspector had mistakenly failed to cite JDC for code violations.
Inspector explained that he had failed to cite JDC even though he had discovered that JDC had mishandled toxic
chemicals. Inspector then sought Barrister’s advice on how best to protect his job. Barrister recommended that
Inspector declare himself a “whistleblower” and immediately provide a truthful written disclosure to Barrister.

For each grievance, did Barrister’s alleged conduct violate the Ohio Rules of Professional Conduct? Explain
your answers fully.

You are not required to cite the Ohio Rules by number, but you are required to demonstrate knowledge of the
substance of the relevant rules.

The answers printed in this booklet were selected because they were among the better answers written



Grievance 1

In this case, Barrister’s silence regarding Alice’s prior record violates the rules, though it is a close question.
Generally, lawyers are required to keep all information relating to the representation confidential, where that
information has been gained in confidence and in furtherance of the representation (the attorney-client privilege).
Attorneys are also required to conduct themselves in a way that is not prejudicial to the administration of justice.
That conflict is resolved in this case by the fact that Alice’s driving record is public record. Lawyers are required
to divulge such information to the court where it is relevant in the case. By not advising the judge, Barrister is
participating in conduct prejudicial to the administration of justice. While attorneys are free to seek their client’s
advantage, this goes too far.

Sex with Alice also violated the rules. Lawyers are forbidden from engaging in a sexual relationship with a client
that does not pre-exist the representation. Here, it is clear that Alice and Barrister met through the representation. As
such, this is an impermissible conflict of interest, and Barrister will face sanctions (written reprimand, suspension,
or disbarment) as a result.

Grievance 2

Barrister has not violated the rules. Lawyers as a general rule are forbidden from in-person solicitation of new
clients, and must respect the attorney-client relationships of others. In this case, however, Carl solicited Barrister.
This freed Barrister to make an offer to Carl regarding his own ability to represent him. While Diligent’s failure

to file quickly did not violate the rules or prejudice Carl in any way, Carl was within his rights to terminate the
relationship with Diligent at any time and seek new counsel. That is the essential character of what took place here,
and Barrister’s acceptance of a new client was acceptable.

Grievance 3

While Barrister’s appearance by itself does not violate the rules, his misrepresentation about his status and motives
does. Lawyers are free to present themselves in a public forum and be heard on issues of public concern. When
they appear in an official capacity before a governmental body, however, lawyers must disclose that they are
representing other parties and make reasonably clear the nature of that representation. They must also not seek to
“trick” a public body for the same reasons.

Here, Barrister’s act implies to his clients an improper ability to influence public officials, which violates the rules.
In addition, his misrepresentations about himself is most certainly conduct prejudicial to the administration of
justice. Though Barrister’s statements are outside court, his duties as an attorney exist at all times. Thus, by lying
and implying an ability to influence a governmental body, he has breached his ethical duty.

Grievance 4
Barrister has violated the rules in this case as well. There are two issues present: Barrister’s communication with
Inspector and the legal advice Barrister provided him.

Lawyers and their agents are not permitted under the rules to utilize false identities or pretenses to gain information
from parties who may be material to an active suit. Here, it is clear that Inspector believed (falsely) that Barrister
was representing JDC, and as a result, Barrister gained knowledge he otherwise would not have had. Barrister had
an affirmative duty once that mistake on Inspector’s part became clear to notify Inspector of his status (as well as
JDC’s counsel). His failure is a violation.

In addition, providing legal advice to Inspector was improper. Such advice is in conflict with a current client,
and lawyers cannot represent adverse parties in the same case. Providing such advice creates an attorney-client
relationship, an in this case, a conflicting and impermissible one.

at the exam. They are not model answers and are not necessarily complete or correct in every respect.
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While driving down 1-71 to Columbus for the Ohio Bar Examination, Mark was talking on his cell phone to Karen.
He suddenly exclaimed, “Oh my gosh! A big blue pickup truck just sideswiped me and crashed into the Cadillac in
the lane next to me. He’s driving off without stopping!”” His call to Karen then terminated when he dropped the cell
phone on the floor of his car. The Cadillac was disabled by the wreck, and Mark stopped to give assistance.

Mark called Karen back a few minutes later, related the incident to her again, and told her this time that he had
remembered seeing a sticker on the right-rear bumper of the blue pickup truck that said, “Fort Knox, Kentucky.”
That information enabled the police to find the driver of the pickup.

Mark called Karen the next day and told her he had been very upset by the accident and that Carrie, the poor lady in
the Cadillac, was frightened out of her mind when Mark approached her after the accident.

Three days later, Mark went to the hospital and told his doctor (Doctor) that he had had a constant dull headache
since the accident. Mark told Doctor that he had bumped his head on the driver’s side window when the blue pickup
truck sideswiped his car. He also told Doctor that he had exactly the same symptom as a child when he got hit in the
head with a baseball bat.
Mark subsequently sued the driver of the blue pickup truck in a state court in Ohio. At the trial, even though Mark
was available to testify, Karen was called to the stand by Mark’s attorney to give testimony as to what Mark told
her. Doctor was also called to the stand to testify concerning his diagnosis and treatment of Mark for the dull
headache.
At trial, Mark’s attorney asked Karen the following questions:

1. What did Mark tell you about having been sideswiped by the pickup truck?

2. What did Mark tell you about remembering the “Fort Knox, Kentucky” sticker?

3. What did Mark tell you later about his being very upset by the accident?

4. What did Mark tell you about Carrie being frightened?
At trial, Mark’s attorney also asked Doctor the following questions:

5. What did Mark tell you about his symptoms and the cause of them?

6. What did Mark tell you about his childhood injury?

After each question, the defendant’s attorney objected on the ground that the testimony would be inadmissible
hearsay.

How should the court rule on each objection? Explain your answers fully.

The answers printed in this booklet were selected because they were among the better answers written



Admissibility of evidence in Ohio is governed by the Ohio Rules of Evidence ("Rules”). Under the Rules, all
relevant evidence is admissible unless it is expressly prohibited by the Rules. Relevant evidence is anything that
tends to make any material fact more or less likely. Hearsay is generally excluded, even when relevant. Hearsay is
an out-of-court statement offered to prove the truth of the matter asserted. Courts tend to doubt the accuracy of such
statements. Nevertheless, some statements will still be admitted as exclusions or exceptions to hearsay.

1.

The court should overrule the objection. Under the Rules, an excited utterance is an exception to hearsay. An
excited utterance is a statement made while perceiving an incident that gives rise to some form of excitement.
Such statements are deemed more trustworthy because they are made in an excited state at the time of the
incident, leaving little time to think about how to formulate the statement. Here, Mark exclaimed "Oh my
gosh!" and relayed what was happening while being sideswiped by the truck. Therefore, the objection should be
overruled.

The court should overrule the objection. Under the Rules, a present sense impression is an exception to hearsay.
A present sense impression is an observation made while perceiving an incident or immediately thereafter. Such
statements are generally deemed trustworthy in much the same way as an excited utterance. Here, Mark was
relaying his observations of the accident, including the Fort Knox bumper sticker, to Karen "a few minutes"
after the accident. Therefore, the objection should be overruled.

The court should sustain the objection. The Rules do provide an exception to hearsay if it is a statement of

the then-existing mental state of the declarant. Here, Mark made a statement a day after the accident about his
mental state during the accident. This is clearly not an excited utterance or present sense impression. It also
does not meet the mental state exception because it is a statement of a previous mental state, not Mark’s current
mental state. Therefore, the objection should be sustained.

The court should sustain the objection. There is no hearsay exception or exclusion that applies to Mark’s
statement about Carrie’s mental state. Furthermore, such a statement is irrelevant (see Rule above). Carrie’s
mental state makes no material fact in Mark’s case more or less likely. Therefore, the court should sustain the
objection.

The court should sustain in part and overrule in part. The Rules allow statements made for the purposes of
medical diagnosis or treatment. The exception is kept narrow: it only allows for the statements that would lead
to a diagnosis or treatment. It should be noted that Ohio recognizes the doctor-patient privilege, but by calling
Doctor to testify, Mark has waived this privilege. Here, Mark made statements to Doctor about a constant dull
headache as a result of bumping his head on the window. He then further stated that the bump on the head
happened when the truck sideswiped his car. The first statement about the symptoms and cause are relevant to
his diagnosis and treatment. The statement about the accident is not. Therefore, the court should overrule the
objection as to the statements about the headache and bump to the head, but should sustain as to the statement
about the accident.

The court should probably sustain the objection. The Rule allowing statements made for medical diagnosis is
narrow. Statements about past injuries are not allowed unless they directly help inform the current diagnosis or
treatment. More facts would be needed to establish this point, but based on these facts alone, the court should
sustain.

at the exam. They are not model answers and are not necessarily complete or correct in every respect. 1
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Patty was involved in an automobile accident in Anytown, Ohio. The collision occurred when a car owned by
Olivia and driven by her husband, Dan, crossed over the centerline and hit Patty’s car head on. Patty suffered severe
personal injuries requiring extensive medical treatment.

Patty’s attorney first presented a claim against Olivia and Dan to their automobile insurance company, Megalnsurer,
but the claim could not be resolved to the parties’ satisfaction.

Patty’s attorney then filed a lawsuit against Dan, Olivia, and Megalnsurer alleging the following claims:

a. Against Dan, for negligently causing the accident and, as a direct and proximate result of his negligence,
causing Patty to sustain injuries and incur damages;

b. Against Olivia, for negligently entrusting her car to Dan; and

c. Against Megalnsurer, for not handling Patty’s claim in good faith prior to Patty’s filing suit.

Patty’s attorney properly served the complaint on the defendants on February 15, 2011. Each defendant retained
a separate attorney. After serving the complaint on Olivia, Patty’s attorney decided that Patty would be better off
pursuing the claims against Dan and Megalnsurer without having Olivia in the lawsuit, but wants to preserve
Patty’s claim against Olivia.

Upon meeting Dan, Dan’s attorney learned that Dan had suffered a seizure and lost consciousness, which was the
cause of the accident. The seizure was the result of a medical condition of which Dan had no prior knowledge

and which was diagnosed only after the accident. Dan’s attorney believes this fact presents a basis for getting Dan
released from the lawsuit without a trial, but realizes that it will take several months to gather the necessary medical
records to establish the fact.

As a matter of law, Ohio courts do not recognize or permit third-party, bad-faith claims by an injured party, such
as Patty, against the alleged tortfeasor’s insurer. Megalnsurer’s attorney believes this presents a basis for getting
Megalnsurer released from the lawsuit without a trial.

None of the defendants has yet answered the complaint.
1. What procedures are available to Patty’s attorney to take Olivia out of the lawsuit and still preserve
the right to pursue the claim against her, and does it matter which of the procedures Patty’s attorney

uses? Explain fully.

2. What procedures can Dan’s attorney use to get Dan released from the lawsuit and, under the facts,
which of the procedures will be more likely to succeed? Explain fully.

3. What procedural mechanism is available to Megalnsurer’s attorney to secure the earliest possible
release of Megalnsurer from the lawsuit? Explain fully.

DO NOT DISCUSS the merits of the individual claims or any professional responsibility issues that might arise
from Patty’s attorney’s ignorance of the Ohio law relating to third-party claims.

The answers printed in this booklet were selected because they were among the better answers written



All of these issues are governed by the Ohio Rules of Civil Procedure.

1. Patty v. Olivia: The issue is whether Patty can dismiss Olivia from the suit without prejudicing her claim against
Olivia. Patty can voluntarily dismiss her claim against Olivia. A party may, at least once, voluntarily dismiss
a defendant from a lawsuit without prejudice. In the alternative, Patty can amend her complaint as of right
because none of the defendants have yet answered. When she amends, she should exclude Olivia as a party.
Patty should amend her complaint because that retains Patty’s ability to pursue Olivia without subjecting her to
a dismissal with prejudice at a later date. Multiple dismissals can lead to a dismissal with prejudice, thus barring
the claim.

2. Patty v. Dan: Dan can try to be released through either a motion to dismiss or, later, a motion for summary
judgment. A motion to dismiss is based on the pleadings only. The standard is whether the plaintiff states a
claim for relief on the face of the pleadings. All facts and inferences are resolved in favor of the non-moving
party. Patty would defeat Dan’s motion to dismiss because his defenses go beyond the pleadings to facts at issue
— Dan’s medical condition — which cannot be considered by the court.

Dan may be successful on a motion for summary judgment. The standard of review on a motion for summary
judgment is whether there is any genuine dispute of material fact. If not, summary judgment should be entered
for the moving party as a matter of law. Summary judgment occurs after discovery and necessarily requires
consideration of the facts developed. Even though the facts are construed against Dan, if he proffers sufficient
proof of his defense, he should succeed. Therefore, he should file a motion for summary judgment.

3. Megalnsurer: The earliest Megalnsurer can obtain release is through a motion to dismiss. A motion to dismiss is
filed before responding. Specifically, pursuant to Civil Rule 12(B)(6), Megalnsurer can argue that Patty failed to
state a claim as a matter of law under the standard described above. Megalnsurer has a good chance of success.
Even if everything in the complaint is accepted as true, Patty has not stated a claim against Megalnsurer as a
matter of law, since Ohio does not allow third-party, bad-faith claims against insurers, such as Megalnsurer.
Therefore, on its face, Patty’s complaint fails to state a claim, unlike Dan’s fact-based defenses. Megalnsurer
should win.

at the exam. They are not model answers and are not necessarily complete or correct in every respect.
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Andy, who is Jewish, was a teacher at Lyceum, a private high school in the State of Franklin. Lyceum received 85%
of its funding from the state. To maintain its eligibility for state funding, Lyceum was required to comply with a
variety of state regulations, which were generally applicable to all schools in Franklin. One day, Andy showed up

at Lyceum wearing a button on his shirt objecting to the State of Franklin’s recognition of the Palestine Liberation
Organization as a political party. This was in violation of a strict policy promulgated by Lyceum’s board of regents
prohibiting teachers from displaying their political views on Lyceum’s campus. Lyceum dismissed Andy for
violating the policy. Andy sued Lyceum, asserting that Lyceum had violated his rights under the 14th Amendment
to the U.S. Constitution.

Andy was invited by his best friend, Ben, to go for an evening of drinks to Club, a private social club of which
Ben was a member. Club held a liquor license issued by the State of Franklin. There were numerous nearby bars,
restaurants, and hotels holding liquor licenses issued by the State of Franklin, but Club was the only private
establishment within 50 miles holding a state-issued license. Club’s bylaws limited membership to Catholics and
prohibited service to non-Catholics. Club refused service to Andy and asked him to leave. When Andy refused,
Club’s manager called the police, who arrested Andy and charged him with criminal trespass. Andy sued Club,
asserting that Club had violated his rights under the 14" Amendment to the U.S. Constitution.

During the jury selection stage of Andy’s trial on the trespass charge, the prosecutor (State) used most of his

peremptory challenges to exclude seating Jewish jurors. The trial proceeded, and Andy was convicted. Andy

appealed his conviction on the ground that State had violated his rights under the 14" Amendment to the U.S.
Constitution.

Andy owned a home in a neighborhood where all the homes were subject to a private restrictive covenant, in effect
since 1920, that prohibited the sale of any home to anyone of the Catholic faith. Ignoring the covenant, Andy
contracted with Ben, a Catholic, for the sale of his home to Ben. A number of neighbors (Homeowners), whose
homes were subject to the same restrictive covenant, sued Andy and Ben in a Franklin state court to enforce the
covenant and restrain Ben from taking possession of the property. The state court ruled in favor of the Homeowners.
Ben appealed on the ground that the state court’s decision violated his rights under the 14" Amendment to the U.S.
Constitution.

1. What is the likely outcome of Andy’s suit against Lyceum?

2. What is the likely outcome of Andy’s suit against Club?

3. What is the likely outcome of Andy’s appeal of his conviction?

4. What is the likely outcome of Ben’s appeal of the state court’s decision?

Discuss your answers fully.

The answers printed in this booklet were selected because they were among the better answers written



1. Andy will not prevail against Lyceum under the 14" Amendment claim. The 14" Amendment protects
individuals from being treated differently by the government. The protection is only afforded against state
actors. State action can be found if the state itself acts under the color of its power — e.g., by legislation,
by officers or officials of the state, by state public schools, etc. State action can also be found if the state is
significantly involved with private entities. Significant involvement would be sufficient for state action purposes
where the state is in symbiotic relationship with the private entity, such as doing business together, or receiving
benefits from the private entity. Also, state action can be found where a private party’s action would traditionally
and exclusively be performed by the state (e.g., running a corporate town, or election procedures). Here, a
private school is involved. Although it is 85% funded by the state, it is still a private entity. Mere financial
support from the state would not establish state action. Therefore, there was no state action, which means Andy
has no claim against Lyceum (private actor) under the 14" Amendment. Even if Lyceum was a state actor, Andy
would not prevail because at issue is speech, and not discrimination. Lyceum’s regulation does not discriminate
on its face, nor is it applied in a discriminatory manner. Further, there is no showing of discriminatory impact
supported by evidence of an ill motive. In conclusion, there is no state action. Even if state action were to be
found, the 14" Amendment is inapplicable.

2. Andy will not prevail against the private Club under the 14" Amendment. As mentioned above, 14" Amendment
applies only against state actors. Here, a private social club, presumably with no ties to the government, limits
its membership to Catholics. It may do so. Andy has no right to be there if the Club says so. Club’s calling the
cops is not sufficient to find state action. Mere incidental use of the state’s enforcement resources to enforce
certain rights does not constitute state action. Here, Club has the right to discriminate against anyone, so long
as the government is not benefiting from its practice (or it’s not acting like a state entity). The mere use of
the police service is insufficient to find state action. Further, merely granting a liquor license is not sufficient.
Therefore