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INTRODUCTION

The 15 member Domestic Relations Task Force was created in
March of 1986, pursuant to Substitute Senate Joint Resolution
12 of the 116th Chio General Assembly (see Appendix II).
Senator Grace Drake (R-Solon), sponsored SJR 12 and was later
named Chairman of the Task Force. Representative Robert E.
Hickey (D-Dayton) was appointed as Vice-Chairman. The Task
Force’s 13 other members were selected in a bipartisan
manner, and represent a balanced variety of backgrounds and a
common interest in domestic relations issues.

The idea for the Task Force began with many letters and
phone calls that Senator Drake regularly received from
constituents with various domestic relations problems.
According to Senator Drake, "It became apparent to me that a
great number of Ohioans were having problems with Ohio’s
domestic relations law."

The last comprehensive review of Ohio’s domestic relations
law was conducted by the Joint Committee on Domestic
Relations, created by the 108th General Assembly, which
submitted its report in 1971. Given the far-reaching
societal changes in the 15 years after that report, it was
time to take another comprehensive look at the condition of
domestic relations law in the state.

The goal of the Task Force was to study domestic relations
law in Ohio, listen to the opinions and suggestions of
domestic relations professionals and citizens throughout the
state, and report its findings and recommendations to the
General Assembly for legislative action.

The Task Force conducted 11 public hearings between Aug. 15,
1986 and May 15, 1987 in locations representing every region
of the state (see Appendix I). During the hearings, a number
of subtopics surfaced as regular problem areas in the scope
of domestic relations. These subtopics evolved into the nine
main chapters that appear in this report.

Each of the nine chapters are designed with two sections.
The first part describes the present conditions and laws of
the domestic relations issue covered in the chapter. The
second section details the recommendations that were agreed
upon by a majority of the Task Force members. Also included
in the report is a brief glossary, which is designed to be a
quick-reference for unfamiliar domestic relations terms.

For some domestic relations problems, the Task Force did not



make a recommendation, but did note their concern. All Task
Force members were offered the opportunity to submit a
ninority opinion to explain why they disagreed with the
majority’s decisions.

The Task Force submits the following report to the General
Assenbly with the hopes that all interested parties will
carefully consider these findings and recommendations and
work towards passage of legislation or other remedies to
improve domestic relations law in the State of Ohio.



DIVORCE AND DISSOLUTION

While divorce rates in Ohio are declining, they are still
high. According to the 1985 Chio Vital Statistics Annual
Report (the most recent report available), there were 53,016
divorces, dissolutions, and annulments in Ohio in 1985, at a
rate of 4.9 per 1,000 in population. This is down from a
record rate of 5.6 per 1,000 in 1979. These compare to rates
of 2.4 in 1960 and 3.7 in 1970.

Most divorces, dissolutions, and annulments occur in the
early years of the marriage. One-third of all divorces occur
within three years of marriage, one-half within six years of
marriage, and three-fourths within 12 years of marriage.

Because divorces occur relatively early in marriages, nearly
all of the broken marriages in Ohio involve three children or
less. In 1985 in Ohio, 42.9 percent of all divorces did not
involve children, while 26.1 percent had one child involved,
20.5 percent had two children involved, and only 6.5 percent
had three children involved. The remaining four percent of
divorces account for larger families or an unreported number
of children. s

Ohio’s marriage and divorce trends are symptomatic of
national conditions. In a report published in the February
1987 edition of the Journal of Marriage and the Family,
statisticians from the U.S. Census Bureau’s Population
Division concluded that after a nearly two decade~long climb,
divorce rates have finally stabilized. "It appears that
divorce, remarriage, and redivorce may have peaked in the
late 1970s and will recede to some new normative level. If
this happens, it will be an important but not dramatic
change. Most adults will marry, and the incidence of divorce
in the U.S. will 1likely remain among the highest in the
world," the Census Bureau researchers predicted.

The study noted that women who first marry while still in
their teens and those who give birth within seven months of
marriage were most likely to divorce. Women with incomplete
education also experienced higher divorce rates. Conversely,
women who marry after they are 30 or older tend to have more
stable marriages.

census figures also indicate that approximately 50 percent of
all recent American marriages end in divorce, dissolution, or
annulment. About 85 percent of the once-divorced remarry,
usually within five years. Sixty percent of those marriages
also end in divorce. A quarter of the twice-divorced people



give up on additional marriages, while the other three-
quarters will marry again. The high incidence of serial
marriages is due to the record divorce rates of recent years,
which created a larger pool of people available to remarry.

GROQUNDS FOR DIVORCE

There are 11 established grounds for which the court of
common pleas may grant a divorce in Ohio. Traditional
grounds include bigamy, willful absence for one year,
adultery, impotency, extreme cruelty, fraudulent contract,
any gross neglect of duty, habitual drunkeness, imprisonment,
and procurement of an unfair divorce outside of the state.
Section 3105.01 (K) also provides that a divorce may be
granted "on the application of either party, when husband and
wife have, without interruption for one year, lived separate
and apart without cohabitation."

PROPERTY DIVISION

ohio’s property division law is contained in the alimony
statute (O.R.C. 3105.18), which empowers the court to award
alimony "in real or perscnal property, or both.™ In Cherry
v. Cherry (1981), the Ohio Supreme Court said that the equal
division of property should be the starting point, but the 11
factors in the alimony statutes should be considered in
arriving at an equitable division of property (see page 12).

DISSOILUTION

To initiate a dissolution of marriage, a couple must sign a
petition for dissolution and attach a separation agreement.
According to O.R.C. 3105.63, the agreement must contain
provisions for "a division of all property; alimony; if
there are minor children of the marriage, for custody of
minor children, child support, and visitation rights; and,
if the spouses so desire, an authorization to the court to
modify the amount or terms of alimony provided in the
separation agreement." Upcn receipt of the petition, the
court may cause an investigation to be made according to
Civil Rules.

Between 30-90 days after the petition for dissolution is
filed, both spouses will be asked to appear before the court
to agree to the terms of the separation agreement. If the
court approves the separation agreement, and any amendments
to it agreed upon by the parties, then it shall grant a
decree of dissolution of marriage. The decree has the same
effect on property rights as a decree of divorce, and the



court retains jurisdiction to modify all matters of custody,
child support, and visitation.

IMENT

There are six grounds for annulment of marriage in Ohio: (1)
a party is under age, (2) bigamy, (3) mental incompetency,

(4) consent by fraud, (5) consent by force, (6) marriage
never consummated. For certain grounds, an action to nullify
a marriage must be taken within two years of the marriage or
discovery of facts constituting grounds for annulment.

COMMON LAW MARRIAGES

Common law marriages are addressed in Section 3105.12 of the
Revised Code. It says: "Proof of cochabitation and
reputation of marriage of the parties is competent evidence
to prove such marriage, and within the discretion of the
court, may be sufficient therefor."

The breakup of a common law marriage may result in many of
the same problems as a married couple’s divorce. Once a

relationship is designated as a common law marriage, all of
Oohio’s domestic relations statutes for traditional marriage
would then apply. ‘ .

MEDIATION, COUNSELING, AND CONCILIATION

At all of the Domestic Relations Task Force hearings
throughout Ohio, witnesses testified that divorce litigation
is adversarial, expensive, and damaging to families. The Task
Force received numerous recommendations for mediation or
counseling for divorcing couples and their children before,
during, and after litigation.

Counseling encompasses a wide range of activities. A
counselor may offer guidance and advice on a variety of
topics including psychological and family problems, legal
matters, and financial matters before or after the divorce.
The goal can be to save a marriage, or to ease family tension
during the period during and immediately after divorce.
Counseling can be performed on an individual or family basis.

Mediation involves a neutral mediator that attempts to help
the divorcing parties to resolve disputes through mutual
concessions and face-to-face bargaining. Mediation is
completely voluntary with all parties agreeing to the
process. If given the authority by both parties, the



mediator may also act as an arbitrator and issue binding
decisions on any unsettled issues.

ohio law currently provides a conciliation procedure. Chapter
3117 of the Ohio Revised Code, "Conciliation of Marital
Controversies," has been in effect since 1969. The statute
provides that before or during action for divorce, annulment,
or alimony, "one or both spouses may file in the court of
common pleas a petition for conciliation, to preserve the
marriage by effecting a reconciliation, or to amicably settle
the controversy between the spouses, so as to avoid further
litigation over the issues involved."

According to Task Force member Judge June Galvin, however,
the conciliation law is rarely used. One reason for its
infrequent use is that counties are not required to offer the
conciliation procedure under Chapter 3117. The application
of the conciliation statute is determined by the common pleas
judge (or a majority of common pleas judges if that county
has more than one) in each county. The common pleas judges
in the domestic relations division of each county, or a
designated common pleas judge, hears all conciliation cases
in each county. Chapter 3117 also permits the court of-
common pleas in counties with populations of more than
100,000 to appoint one or more conciliation counselors.

Mandatory mediation for domestic relations disputes is a
relatively new policy for states. In 1981, California became
the first state to pass a law requiring mediation for all
contested custody and visitation issues prior to any court
hearings.

The argument often raised against mandatory mediation is

that it is impossible to force an agreement upon a divorcing
couple unless both parties first agree to the process. Many
people have noted that most couples getting a divorce are not
likely to agree to anything. Despite these concerns, the
Task Force concluded that mediation is worth pursuing,
especially when there are dependent children in the family.

SEXUAL ABUSE CHARGES IN DIVORCE TRIALS

In many of the Task Force’s public hearings, both men and
women testified that their ex-spouse, or someone from the
opposing party, knowingly made false allegations of sexual
abuse during a divorce where child custody was contested.

In these cases, such allegations surface for the first time
in the history of the marriage at the point where the couple



seeks to negotiate a custody arrangement. Usually, upon
investigation, the charges are proven false and are dropped.

Witnesses stated that such malicious and reckless charges are
often made in order to prejudice the judge in his decision of
custody. Even after the charges are proven false, the
reputation of the parent accused of sexual abuse is often
tainted, while, the witnesses said, the party that knowingly
made malicious allegations is not reprimanded or penalized.

REFEREE REPORTS

several citizens testified that judges should be required to
consider a referee’s report in divorce proceedings. They
testified that sometimes, an objection by one party can cause
the report to be overturned and thrown out. [This is
currently possible under Court Rule 53 (E) (2)]. The
witnesses felt that it was unfair for the court to be able to
completely ignore the results of the referee’s hearing.

'According to Rule 53 of Ohio’s Rules of Civil Procedure, "A

party may, within fourteen days of the filing of the report,
serve and file written objections to the referee’s report.”
The rule then permits the other party to also file an
objection within a certain period of time. .

Rule 53 also provides that after considering the objecticns,
the court may do one of several things: "adopt, reject, or
modify the report; hear additional evidence; return the

report to the referee with additional instructions; or hear
the matter itself.™ ,

The Task Force felt that judges should retain the several
options, including rejection of the report, that are
presently available. There may be occasions where a
referee’s report should be rejected, and judges should retain
the authority to make the final judgment on referee’s
reports. Rule 53 even provides that, "the court shall
determine whether there is any error of law or other defect
on the face of the referee’s report even if no party objects
to such error or defect."

RECOMMENDATION: The Task Force recommends that contested
custody and visitation issues be resolved in mediation before
divorce litigation. The mediation procedures should be based
upon American Bar Association mediation guidelines. Any



mediation program should be properly funded and use trained
mediators. The mediator’s report should still be subject to
the final approval of the judge.

After hearing a great deal of public testimony, the entire
Task Force believed that mediation, when performed properly,
is a good idea. Several citizens who testified asked for a
mechanism to help decrease the adversarial quality of the
divorce process. While some Task Force members were concerned
by studies which show that some women can be at a
disadvantage in mediation, they felt that by subjecting the
mediation settlement to the judge’s final approval, unfair
mediation could be avoided.

RECOMMENDATION: County courts, prosecutors, police, and
children’s services boards should adopt systems to
investigate child abuse that minimize damage and trauma to
the children. A "case conference" method, such as the type
used in Stark County, or a "vertical prosecutlon" method,

with a videotaped interview of the child and a trained sexual
abuse representative from each involved agency, are suggested
models. '

RECOMMENDATION: Section 2151.421 of the Ohioc Revised Code
should be amended to provide certain penalties for a person
who knowingly and maliciously makes allegations of sexual
abuse during a domestic relations trial, as long as the
amendments are not in conflict with federal child abuse
reporting laws.

0.R.C. Section 2151.421 covers reporting procedures for child
abuse and neglect. The section contains no penalties for
maliciously or recklessly making false abuse charges.
However, the general falsification statute, O.R.C. section
2921.13 may apply to false charges.

The Task Force is concerned with preventlng the use of sexual
abuse allegations as a tool to cbtain custody. The Task
Force does not wish for this recommendation to have a
chilling effect on good faith reporting of child abuse, but
intends to discourage intentionally malicious reports in
custody battles.

RECOMMENDATION: The Task Force recommends that a divorce
case could not come to a final hearing until at least 90 days
after filing, unless both partles agree to waive this
requirement. Currently, there is a minimum of 42 days for a
cooling-off period between filing and the final hearing date.
A longer cooling-off period might afford the two parties tlme



to reassess their situation, and possibly avoid divorce. The
waiver would be established for divorcing parties that have
no chance of reconciliation.

RECOMMENDATION: The Supreme Court should amend Civil Rule 60
(B) to expand the limitation for relief from judgment or
order from the current one-year period to at least three
years in cases of fraud. A one-year limitation is sufficient
for most motions for relief from judgment, but it is often
difficult to detect fraud within a year’s time. This was
especially evident in the case of one Northern Ohic woman who
testified that her ex-husband had been hiding assets of their
family business for a five year period before divorcing her.
only after the divorce did the police and IRS begin
complicated criminal investigations that could take more than
a year to complete.
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ALTMONY

In recent times, public debate concerning alimony in divorce
cases has taken a back seat to other divorce issues, such as
child custody, child support, and visitation rights. In
addition, the percentage of divorced women receiving alimony
awards has declined, in part because of the increase of women
in the workplace, and the possible assumption that all women
now have the skills and earning ability to support
themselves.

Even though public testimony did not focus on this issue,
the Task Force was concerned with the implications
surrounding the shift away from alimony awards in divorce
proceedings.

THE NECESSITY OF ALIMONY

While the attitudes toward working women have certainly
changed, and women now account for more than 50 percent of
the workforce in the United States, some inequalities still

exist:

(1) Although women account for about half of the work
force, they are usually stationed at lower paying jobs. Even
when a woman performs the same job duties as a man, she often
earns less than a man in that job.

(2) Women also now account for approximately half of the
students in America’s institutions for higher learning. Yet
there is another group of women with inadequate job skills
who find it impossible to attend school, hold a fulltime job,
and properly care for children in their custoedy.

(3) Custody is granted to women in the majority of
cases. Wwhile it is often difficult for divorced or
separated women to remain above the poverty line, the burden
of raising children with non-existent or infrequent child
support payments and inadequate alimony payments often
plunges the woman and children into a life of poverty.

Census Bureau statistics concerning the poverty of divorced
women are alarming: "Of the 17.4 million ever-divorced or
currently separated women, 3.8 million (or 22 percent) were
living below the poverty line. Of the 3.8 million poor
(women) , only 9 percent were awarded alimony payments as of
spring 1984. Of the 117,000 poor women due payments in 1983,
about 6 out of 10 received some amount of payment."
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Statistics relative to the financial condition of all
female-head-of-household families are even more disturbing.
The study notes that in 1983, "...of families with children
under 18, those with a female householder and no husband
present had average incomes of $11,730 with a poverty rate of
47 percent, compared with $31,520 and 11 percent for all
other families."

A relationship between divorce and standard of living is
clear. Lenore J. Weitzman, in her 1985 book The Divorce
Revolution, noted that "...on the average, divorced women and
the minor children in their household experience a 73 percent
decline in their standard of living in the first year after
divorce. Their former husbands, in contrast, experience a 42
percent rise in their standard of living."

Given these conditions, several witnesses as well as Task
Force members predict an increase in alimony awards for
divorced and separated women as judges and attorneys become
more aware of the economic impact of divorce and separation
on women.

ALIMONY SUPPORT PAYMENTS -

In the absence of comprehensive studies specific to alimony
awards in Ohio, one must look at national figures. In October
1986, the Census Bureau released a new report, "Child Support
and Alimony: 1983," the most recent nationwide study covering
alimony. The study found that as of spring 1984, there were
"17.4 million ever~divorced or currently separated women."
Only about 2.4 million of these women, or 14 percent,
received awards or agreements to receive alimony or
maintenance payments; payments were never awarded to the
remaining 86 percent.

The recipiency rate for alimony payments seems to be
improving, although it is not yet close to 100 percent.

In 1983, 77 percent of women scheduled to receive alimony
payments did receive at least some portion of them, an
improvement over the recipiency rate of 67 percent in 1981.
The average amount of alimony rdceived in 1983 was $3,980, an
average of 22 percent of the total annual income of each
woman receiving the payments.

The Census Bureau study alsc indicated that the percentage
of divorced or separated women awarded alimony payments has
indeed declined since 1970, approximately the same time that
divorce rates began to increase. Of women divorced or
separated before 1970, 17.7 percent were awarded alimony
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payments. Thirteen percent of women divorced or separated
from 1970-74 received alimony awards; 12 percent of women
divorced or separated from 1975~79 received awards. The
percentage of women receiving alimony awards increased
slightly, to 12.2 percent, for those married or separated
from 1980 to the spring of 1984.

In addition to women divorced or separated prior to 1970,
women who were more likely than average (14 percent) to have
an alimony award were women over the age of 40, women who
had attended college, white women, and those not working
during the 5 years prior to or at the time of separation.

Among the women less likely than average to receive alimony
awards were women under age 30, those who had not graduated
from high school, women working at the time of separation,
black women, and women with one or more children present from
the absent father. :

PROPERTY SETTLEMENTS AS ALIMONY

As used in the Census Bureau study, alimony was classified as
a schedule of support or maintenance payments that were
awarded or planned to be received pursuant to an agreement.
The study differentiated alimony from property settlements.
The survey defined property settlements as "a one-time cash
settlement or other property (i.e., house, other real estate,
car, or furniture) or a combination of both." :

The Census Bureau report indicates that women are more likely
to receive property settlements than an award of alimony
maintenance payments. Of the 14.8 million ever-divorced
women as of spring 1984, 37.2 percent received property
settlements. Only 28 percent of those women awarded a
property settlement alsc received some form of support
payment in 1983.

Like alimony awards, there has also been a downward trend in
the frequency of property awards for women. In 1979, 44.5
percent of ever-divorced women received property settlements.
By 1982, 41.3 percent of received property settlements; the
percentage fell to 37.2 in 1984.

STATE LAWS

Tt should be emphasized that while the above statistics
reflect the nation’s status concerning alimony payments and
property settlements, they may not accurately represent
conditions in each state due to differing maintenance and
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division of property laws. As noted later in this chapter,
Ohio law permits alimony to be allowed "in real or personal
property, or both, or by decreeing a sum of money, payable
either in gross or by installments, as the court deems
equitable."

The Winter 1987 edition of Family Law Quarterly lists 40
states, including Ohio, as common-law states in which the
courts have equitable power to distribute property upon
divorce for property distribution or alimony maintenance.
The theory behind equitable distribution is that the courts
may weigh the contributions that each spouse made to the
marriage and the needs of each person as they part. This
permits property to be used as alimony.

Most of the 40 equitable distribution states do not permit
"separate property," usually defined as property owned before
marriage or personal gifts or inheritances, to be subject to
distribution. Instead, those states only allow 'marital
property" to be considered for distribution. Marital property
is the income and property accumulated by both spouses during
the marriage. State laws vary slightly on precise
definitions of marital property, but most exclude property’
acquired by gift or inheritance during the marriage. Ohio is
in the minority of common law equitable distribution states
which allow all property of both spouses, including separate
property, to be considered by the court for distribution.

OHIO’S ALIMONY STATUTES

Ohio law allows the court of common pleas the option to order
alimony to either party as it deems reasonable in a divorce,
dissolution of marriage, or alimony proceeding.

According to O0.R.C. Section 3105.18, the court shall consider
all relevant factors in determining whether alimony is
necessary, and in determining the nature, amount, and manner
of alimony payments. Eleven specific factors are listed in
the statute and are required to be considered by the judge:

) The relative earning abilities of the parties;

) The ages, and the physical and emotional conditions
of the parties;

The retirement benefits of the parties:

The expectancies and inheritances of the parties;
The duration of the marriage;

The extent to which it would be inappropriate for a
party, because he will be custodian of a minor child
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of a marriage, to seek employment outside of the
home;

(7) The standard of 11v1ng of the parties established
during the marriage;

(8) The relative extent of_education of the parties;

(9) The relative assets and liabilities of the parties:;

(10) The property brought to the marriage by either

' party;

(11) The contribution of a spouse as a homemaker.

Alimony may be allowed in real or persconal property, or both,
or by decreeing a sum of money, payable either in gross or by
installments, as the courts deem equitable.

By law, either party to a marriage is permitted to file a
complaint for divorce or alimony. The other party may then
file a counterclaim. The court of common pleas may grant
alimony on a complaint or counterclaim for any of six
different causes: (1) Adultery; (2) Any gross neglect of
duty; (3) Abandonment without cause; (4) Ill-treatment by
the adverse party; (5) Habitual drunkeness; (6) Imprisonment
(0.R.C. Section 3105.17). -

RECOMMENDATION: The Domestic Relations Task Force recommends
that Section 3105.18 (A) of the Ohio Revised Code be amended
to read:

{(A) In divorce, dissolution of marriage, or alimony
proceedings, the court of common pleas may allow alimony
OUT OF THE MARITAL ESTATE AS IT DEEMS reasonable to any
party.

The alimony may be allowed in real or personal
property, or both, or by decreeing a sum of money,
payable either in gross or by installments, as the court
deems equitable.

The intent of this recommendation is to clarify what judges
may consider as alimony. The recommendation would exempt
separate property from distribution and require alimony to be
allowed only from marital property or as maintenance
payments. Several judges and prlvate citizens who testified
before the Task Force felt that this was less complicated
and more equitable method to divide property and allow
alimony. This recommendation would also put Ohio with the
majority of common law equitable distribution states that do
not subject property owned before marriage or gifts and



inheritances to distribution upon divorce.
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CUSTODY

Of all topics heard by the Task Force, child custody and
visitation evoked the greatest response statewide. There is
clearly widespread dissatisfaction and disillusionment with
current law and procedures concerning custody, visitation
rights, and the enforcement of court orders in these areas.

ohio law gives each parent the basic right to "stand upon an
equality as to the care, custody, and control of such
offspring, so as far as parenthood is involved," in questions
of the court when the husband and wife are separated or
divorced (0O.R.C. section 3109.03).

Although both parents begin custody proceedings on equal
footing, custody is granted to the child’s mother in
approximately 90 percent of all cases in Ohio.

There are two types of custody arrangements that the courts
can approve in Ohio. The court can either grant the care,
custody, and control of the child to one of the parents, or
may grant joint custedy, only if both parents request it and
file a plan for joint custody pursuant to state law. . =
Ultimately, the court awards custody and makes any custody
modifications according to the best interest of the child.

The best interest of the child is determined, in part, by the
five factors set out in Section 3109.04 (C) of the Revised
Code: (1) The wishes of the child’s parents regarding his
custody; (2) The wishes of the child regarding his custody if
he is eleven years of age or older; (3) The child’s
interaction and interrelationship with his parents, siblings,
and any other person who may significantly affect the child’s
best interest; (4) The child’s adjustment to his home,
school, and community; (5) The mental and physical health of
all persons involved in the situation.

After the 11 public hearings of the Domestic Relations Task
Force, it was evident that the two custody options available
to judges under Ohio law do not meet the needs of many broken
families. An overwhelming number of witnesses asked for an
alternative to Ohio’s custody law that would guarantee access
to medical and