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I. INTRODUCTION

This insurance coverage case arises from a declaratory judgnient entered against Third-

Party Defendant-Appellant Century Surety Company ("Centuxy Surety") in favor of its insureds,

Defendants/Third-Party Plaintiffs-Appellees Stinson J. Crews and Stinson Crews Trucking

(collectively "Crews"). Sataer v. Crews, 10th Dist. Franklin No. 12AP-320, 2012-Ohio-6257

("App. Op."). Both the trial court and appellate court determined that Crews is entitled to

insurance coverage under a commercial general liability policy ("CGL") issued by Century Surety

for claims arisingotit of a fatal automobile collision caused by Crews' negligence in parking its

flatbed trailer in a roadway. The flatbed trailer had been used to transport an asphalt paver and a

skid loader to a job site, a day care center. (App. Op.,^2) The dispute in this case concerns an

exclusion in Crews' CGL policy that precludes coverage for claims arising out of the operation,

maintenance or use of an "auto," which is expressly defined to include "trailers." The courts below

concluded, however, that this exclusion does not applv because, while Crews' trailer otherwise

satisfies the definition of "auto," it is "mobile equipment" excepted from the foregoing "auto"

exclusion.

Due to the importance and wide-ranging impact of the appellate court's erroneous opinion

here, the Ohio Association of Civil Trial Attorneys ("OACTA") files this anazcacs curiae brief in

support of Century Surety and urges the Court to reverse the Tenth District's misguided judgment

and opinion. OACTA is a statewide organization comprised of attorneys, corporate executives,

and managers w11o devote a substantial portion of time to the defense of civil lawsuits and the

management of claims against individuals, corporations, and governmental entities. For nearly

half a century, OACTA's mission has been to provide a forum where such professionals can work

togetlier on common problems and promote and improve the administration of civil justice
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throLighout Ohio. Toward that end, OACTA has long been a voice seeking to ensure that the civil

justice system is fair and efficient.

OACTA submits that Sauer adopts an aberrant interpretation of an insurance exclusion in

a standard ISO fonn that flouts the intent of the parties and conflicts with opinions of appellate

courts in Ohio and other jurisdictions. By re-defining the scope of coverage available under a

CGL policy widely used throughout Ohio, the appellate court has disregarded the critical

distinction between the insurance risks covered by CGL policies and commercial automobile

liability policies. In doing so, the opinion misconstrues the meaning of "cargo" by failing to

construe that word in the context of the CGL policy as a whole and, in a tortured analysis, finds an

aznbiguity by giving the tenn the narrowest construction possible.

If left to stand, it serves as seriously flawed authority that may clog Ohio's trial and

appellate courts with meritless claims for coverage based on identical language, which appears

commoz-dy in standard CGL policies. In this case, Ohio consumers and insurers need definitive

gziidance on how the standard CGL policy "auto" exclusion and the "mobile equipment" exception

to that exclusion will be interpreted throughout the state. This is particularly true when

consideration is given to the prevalence of coinmercial flatbed trailers, like the one at issue here,

which are so colnm.only used by both small and large businesses in Ohio to haul and transport their

own equipment -- such as that used in the construction, paving, plumbing, landscaping and snow-

removal industries -- to commercial and residential jobsites and are so freqLrently found travelling

and parked on Ohio's streets and roadways.

In reversing the flawed judgment and opinion of the court of appeals, the Court should

adopt the propositions of law suggested by Appellant Century Surety Company.
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II. STATEMENT OF THE CASE AND FACTS

OACTA adopts the Statement of the Case and Facts in the'Vlerit Brief of Appellant Century

Surety Company. The facts of the underlying tort and wrongful death claim are also set forth in

Sauer v. Crews, 10th Dist. Franklin No. 10AP-834, 2011-Ghio-3310.

III. ARGUMENT IN SUPPORT OF APPELLANT'S PROPOSITIONS OF LAW

A. Appellant's First Proposition of Law:

A registered commercial flatbed trailer, used to haul construction equipment
to and from job sites, is not a vehicle maintained for purposes other than
transportation of cargo within the meaning of a commercial general liability
policy, and, therefore, claims arising out of the ownership or use of such a
trailer are excluded from coverage under the terms of such policies.

With respect to Centi.2ry Surety's Proposition of Law No. I, "cargo" should be interpreted

in context to effectuate the intent of the parties. The terzn should be given its "plain and ordinary

meaning" not its narrowest meaning possible, which is what the court of appeals did here. Under

the correct standard, courts have held that "cargo" includes transport of the insured's own

equipment. Accof°cl, t1nited Farrn Family ^?lfcit. Ins. Co. v. Pearce, 3rd Dist. Auglaize No. 2-08-07,

2008-Ohio-5405,'[15; Nautilcss Ia-as. Co. v. Grayco lientals, Ky. App. No. 2011-CA-002150-MR,

2013 WL 406421, at * 1-8 (Feb. 1, 2013); Indiana Lcimber mens Mttt. Ins. Co. v. Timberland Pallet

& Lumber Co., 195 F.3d 368, 378-379 (8th Cir. 1999).

The Century Surety CGL policy at issue was intended specifically not to cover "autos,"

defined as "[a] land motor vehicle, trailer or semi trailer designed for travel on public roads,

including any attached machinery or equipment[.]" (Emphasis added) (App. Qp,, ^15) (quotiiig

Century's CGL policy, Forz-n CG 00 01 12 04, at 12-13). That is undisputed-even the courts

below recognized that "Crews' CGL policy with Century excludes `autos' from liability coverage,

defining an auto to be a trailer." (App. Op., T 16). That should have been the end of the inquiry.
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Instead, the courts below went on to bootstrap coverage by broadly and erroneously interpreting

an exception to an exclusion.

Namely, the courts below focused on the "mobile eqt.iipment" exception to the general

auto/trailer exclusion. They looked to the definition of "mobile equipment" being "[v]ehicles not

described in [prior definitions] maintained primarily for purposes other than the transportation of

persons or cargo." (App. Op., Ti 15). And they reasoned that, even though coverage for "autos" -

defined to include "trailers" - was excluded, coverage still applied to "trailers" based on a

supposed ambiguity in the exception for "mobile equipment." Of course, in so doing, the court of

appeals failed to consider the language of the Century Surety CGL policy as a whole and the intent

of the parties, thereby imposing an illogical and unreasonable construction on the meaning of

"cargo" in order to find Crews' trailer covered.

This Court addressed the proper manner in which to interpret an insurance contract in

Mestfield.Ins. Co. v. Galatis, 100 Ohio St.3 )d 216, 2003-Ohio-5849, 797 N.E.2d 1256:

When confronted with. an issue of contractual interpretation, the role of a
court is to give effect to the intent of the parties to the agreenient. We examine
the insurance contract as a whole and presume that the intent of the parties is
re-Ilectedin the language used in the policy. We look to tlte plain and ordinary
meaning of the language used in the policy unless another nzeaning is clearly
apparentfrom the contents of tlie policy. When the language of a written contract
is clear, a court may look no further than the writing itself to find the intent of the
parties. As a matter of law, a contract is unambiguous if it can be given a definite
legal meaning.

On the other hand, where a contract is anlbiguous, a court may consider
extrinsic evidence to ascertain the parties' intent. A court, however, is not
permitted to alter a lawful contract by imputing an intent contrary to that
expressed by the parties.

Id., T 11-12 (Emphasis added; citations omitted.) Yet here, the court of appeals gave "cargo" its

most narrow meaning possible -- not its "plain and ordinary meaning." (App. Op., ¶ 27). By

doing so, the courts ignored the principle that insurance policy provisions must be read in context
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with the "policy [construed] as a whole." King v. Nationwide Ins. Co., 35 Ohio St.3d 208, 212,

519 N.E.2d 1380(1988); Gornolka v. Stcite,4iito. Mzct. Ins. Co., 70 Ohio St.2d 166, 173, 436 N.E.2d

1347 (1982).

It is beyond dispute that CGL policies cover non-automobile related risks while a business

auto policy is designed to cover automobile risks. Daviclson v. 1VIotorists N.Itit: Ins. Co., 91 Ohio

St,3d 262, 268-270, 744 N.E.2d 713 (2001). That is why Crews in the case at bar purchased both

the Century Surety CGL policy and the Progressive business auto policy. Purchasing both types

of policies is a eammon practice and not an unusual occurrence. See, United Farm Fizmily Mzct.

Ins. Co. v. Pearce, supra, 2008-Ohio-5405, Ti 16 ("As an additional matter, Pearce obtained a

separate automobile liability policy to cover the durnp truck, and the CGL policy did not list the

dump truck on the scheduled list of equipment. These two facts, though not dispositive, certainly

indicate that it was the parties' intention that the dump truck not be covered under the CGL

policy.") It is also recognized as commonly understood nationwide that the two types of policies

are "demonstrably designed to provide comprehensive coverage without `double covering' any

specific incident." Mccrtforcl Casiialty Ins. Co. v. Ewan, 890 F.Supp.2d 886, 894 (W.D. Tenn.

2012). See cd,so, Stevens v. Fireman's Ftcnd Ins. Co., 375 F.3d 464, 467 (6ti' Cir.2004)

(acknowledging as "better view" the principle that automobile policies and general liability

policies are usually deemed to be compiementary rather than overlapping) (i.nternal quotations

omitted); Aliddlesex Mut. Assurance Co. v. Fish, 738 F.Supp.2d 124, 132-33 (D.Me.2010) ("[A]

standard form CGL policy should mesh with a standard form [conuunercial] auto policy so that no

risk the policies together seek to insure is excluded and no risk is insured twice"); McQici.rter v.

Rotolo, 77 So.3d 76, 82 (La. App. 1 Cir. 2011) ("The risk associated with the operation of

automobiles is such a risk that was not intended to be covered by a CGL policy. The unambiguous
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exclusion imposes a reasonable limitation on the policy and must be given effect."); Essex Ins. Co.

v. City o, f 13akerTzeld, 154 Cal. App, 4th 696, 709-710 (5th Dist. 2007).

The court in Strickland v. Ai-cto-Oivnef-s Ins. Co., 273 Ga.App. 662, 663, 615 S.E.2d 808

(2005), set forth the universally recognized distinction between CGL policies and business auto

policies: these "two separate policies of insurance [are intended] to provide seamless coverage for

different risks: (1) a commercial general liabilitypolicy such as the one in question, which excludes

motor vehicle liability and (2) a separate policy to cover motor vehicle liability exposure. To

prevent duplicative premiums and overlapping coverage, exclusions are included in the

commercial general liability policy to make it clear that, although it covers most accidents in the

workplace, it explicitly does not cover motor vehicle collisions."

The basic principle violated by the court of appeals was recently applied by this Court

when it reviewed the "business risks" exclusions in a CGL policy in Yt'estf eld Ins. Co. v. Custom

Agri Sys., lnc., 133 Ohio St.3d 476, 2012-Ohio-4712, 979 N.E.2d 269,'(; 10: "CGL policies are not

intended to protect business owners against every risk of operating a business." This Court then

held that "[c]ourts generally conclude that the policies are intended to insure the risks of an insured

causing damage to other persons and their property, but that the policies are not intended to insure

the risks of an insured causing damage to the insured's own work." Accord, Lisn, Inc. v.

Commercial Union Ins. Cos., 83 Ohio App.3d 625, 615 N.E.2d 650 (9t" Dist. 1992). TLYst as CGL

policies are not "intended" to cover business risks, they are also not intended to cover "auto" and

"trailer" risks. The same standard of contracttial interpretation should be applied unil'orrrily in both

circumstances. This Court has clarified the scope of the "business risks" exclusions in the Custom

Agri Sys. case and should do the same for the "auto" and "trailer" exclusions in CGI, policies and

the "mobile equipment" exception to that exclusion in this case.
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This Court has on occasion referred to a dictionaiy definition when construing words or

phrases in insurance policies. See, e.g., Fed. Ins. Co. v. Executive Goach Luxury Travel, Inc., 128

Ohio St.3d 331, 2010-Ohio-6300, 944 N.E.2d 215, ¶ 12; Andersen v. HighlcrndHouse Co., 93 Ohio

St.3d 547, 549, 757 N.E.2d 329 (2001). However, the use of a dictionary definition cannot

frustrate the rules of construction which is to give a reasonable construction to the policy in

conformity with the intention of the parties as gathered from the ordinary and commonlv

uYiderstood meaning of the language employed. The court of appeals did not look to the policy as

a whole and its context in order to give controlling consideration to the intent of the parties to the

contract as requuired by precedent of this Court and the Ohio Constitution. The court of appeals

first recognized that "[o]ne possible definition of `cargo' is undisputedly a very general term for

items being transported." (Emphasis added.) (App. Op., ¶ 24) The court of appeals then rejected

that definition without considering the parties' intent or the Century CGL policy as a whole-

including the exclusion of coverage for "autos" defined to include "trailers." Instead, it went on

to apply the narrowest possible definition of "cargo" it could find. (App. Op., ¶ 24) ("Another

valid and conunonly used definition of `cargo' limits the term's usage to describing items in the

stream of commerce.") In doing so, the court of appeals raised hyper-technicality over the clearly

expressed intent of the parties to the contract which was expressed in the Centtiry CGL policy as

a whole: coverage for "autos" defined to include "trailers" is excluded. But that construction

ignores the rule that, while an ambigLiity should be interpreted against an insLirer, it "will not be

applied so as to provide an urn easonable interpretation of the words of the policy." Galatis, 2003-

Ohio-5849, ¶ 14.

The dictionary definition of "cargo" arbitrarily selected by the Tenth Appellate District as

being limited to goods in the "stream of coirunerce" significantly expands the original
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contemplated scope of CGL policy coverage. Under the interpretation given by Tenth Appellate

District to vehicles "maintained primarily for purposes other than transportation of persons or

cargo," coverage under a CGI, policy could extend to any tntck, trailer, or vehicle used to trarrsport

an insured's own property or equipment not intended for sale or delivery to a customer simply

because the item being transported could be said to be outside "the stream of commerce."

The court of appeals' holding impacts not only the coverage provisions involved here but

also the foundation of how insurance contracts are interpreted. By giving the intent of the parties

such little weight, the court of appeals raised the issue presented to one of constitutional import.

Ignoring the intent of the parties amoants to a violation of the constitutional prohibition on

impain-nent of contracts because "[a] court * * * is not pennitted to alter a lawful contract by

i_mputing an intent contrary to that expressed by the parties." Galatis, 12, 39. Thus, failing to

apply "the manifest intentions of [the] parties" is a deprivation of the rights secured by the Ohio

Constitution. Galatis,T,, 11-12, citing Section 28, Article II, Ohio Constitution.

The court of appeals' decision should, accordingly, be reversed.

B. Appellant's Second Proposition of Law:

When considering whether an insurance policy provision is ambiguous, a
reviewing court must consider the context in which the policy provision is
used--particularly where that context pertains to a highly regulated
commercial activity such as the use of commercial vehicles upon public
roadways.

Century Surety's Proposition of Law No. [I is predicated upon the well-established

principle that insurance policy provisions must be read ir, context with the "policy [construed] as

a whole." King, 35 Ohio St.3d at 212; Goniolka, 70 Ohio St.2d at 17^. Moreover, the appellate

court's unreasonably narrow constniction of "cargo" cannot be reconciled with the holdings of at

least one court in Ohio, opinions from its sister states, and is rife with unintended negative
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consequences to Ohio's insurers and insureds.

To find Crews' trailer subject to coverage under the "mobile equipment" exception in the

CGL policy, the courts utilized one of several parts of the policy's definition of "mobile

equipment" which included "[vjehicles * * * maintained primarily for purposes other than the

transportation of persons or cargo." (App. Op., ^( 17) Since Crews' flatbed trailer was not and

could not be used to transport persons, the inquiry turned to whether the trailer was maintained

primarily for the transportation of "cargo." (App. Op., ^ 18) While "cargo" was not defined, the

"mere absence of a definition in an insurance contract does not make the meaning of the term

ambiguous." Nationwide ,tylztt. Fire Ins. Co. v. Guman Bros. Fcaran, 73 Ohio St.3d 107, 108, 652

N.E.2d 684 (1995). Yet, the courts here employed a tortured analysis to declare the term "cargo"

to be ambiguous and, interpreting it against Century, limited its meaning to "items in the stream

of commierce." (App. Op., ¶ 19-22, 24) Crews' asphalt paver and skid loader could not be "cargo,"

according to the courts below, since they were not items in the stream of commerce. (App. Op., ^

27)

Ohio's courts should not interpret the same language found in insurance policies differently

depending on the appellate district in which a case is pending. See, Ward v. United Foundries,

Inc., 129 Ohio St.3d 292, 2011-Ohio-3176, 951 N.E.2d 770, ¶ 13 and 21. Yet, that is the state of

the law as it exists today because the court of appeals holding here is at odds with t,Tnited Fccran

Family Mut. Ins. Co. v. Pearce, supra, 2008-Ohio-5405. In Pearce, the Third Appellate District

was presented with the same ambiguity argument in a CGL policy which included the same

"mobile equipment" definition for vehicles "maintained primarily for purposes other than the

transportation of persons or cargo." Id., 119, 12, The insured in Pearce hauled various pieces of

paving equipment, including a roller, to the job site using a lowboy trailer. Id., 14, 15. After

9



looking at dictionary definitions of "cargo" similar to those examined by the court of appeals here,

the Pearce court determined "[a]sphalt and equipnaent fall within the definition of a good, and

thus, cargo" and therefore, are not "mobile equipment" under the very same policy exception at

issue here. Id., atT, 15 (emphasis added).

Likewise, the court of appeals decision in this matter is not in accord with the decisions

rendered by the courts of Ohio's sister states. For instance, in Nautilus Ins. Co. v. Grayco Rentals,

supra, 2013 WL 406421, the insured, Grayco Rentals, Inc., rented a double-axel trailer to haul a

mechanical excavator. The double-axel trailer was then attached to the renter's pickup truck for

transport. The renter was seriously injured when he was involved in a motor vehicle accident

caused by the trailer swerving uncontrollably. When suit was filed, Grayco Rentals sought

coverage from Nautilus Insurance Company under its commercial liability policy.

Like Century Surety's CGL policy at issue here, the Nautilus policy had an exclusion for

bodily injury "arising out of the ownership, maintenance, use, or entrustment to others of any * *

* `auto' * * * owned or operated by or rented or loaned to any insured" and "auto" was defined

unambiguously to include a "trailer or semitrailer." Also like Century Surety's CGL policy, the

Nautilus policy had an exception for "mobile equipment" which was similarly defined as

"[v]ehicles *^* maintained primarily for purposes other than the transportation of persons or

cargo." The Kentucky trial court granted summary judgment to Grayco Rentals declaring that

there was coverage for the accident because "mobile equipment" as defined by the policy was

ambiguous and "arguably includes the trailer that is at issue in this matter."" Id., at *2.

The Kentucky appellate court reversed and held as follows:

Under the language of the commercial licability policy, the trailer rented
by Grayco to Rice qualified as an auto and was excluded,from coverage under
the terms of the policy. Specifically, Section I(2)(g) of the commercial liability
policy excluded from coverage any bodily injury or property damage "arising out

lo



of the ownership, maintenance, use, or entrustment to others of any. ...`auto' ...
owned or operated by or rented or loaned to any insured." (Emphasis added.) And,
"auto" is defined by Section V (2)(a) of the commercial liability policy as including
"[a] land or motor vehicle, trailer or semitrailer designed for travel on public roads,
including any attached machinery or equipm.ent[.]" (Emphasis added.) As Section
V(2) (a) plainly and clearly deftnes "auto" to include "trailer " or "semitrailer,"
we think the trailer owned by Grayco and rented to Rice constitutes an auto. As
an auto, any liability incurred by Grayco is excluded under the commercial liability
policy by operation of Section I(2)(g). The language of Section I (2)(g) and
Section V(2)(a) are plain and unanabiguous>

Icl., at *2 (emphasis added.) Thus, the Kentucky court found "trailers" to be excluded from

coverage under the "plain and unanibigu.ous" language of the exclusion.' Id., at *3.

Similarly, in IndianaLtiainbermens 11%fizt. Ins. Co. v. Timberland Pallet &Lumber Go.,195

F. 3d 368, 378-379 (8th Cir. 1999), the Eighth Circuit reasoned as follows:

Timberland manirf'aetures hardwood pallets and lumber°. This activity
produces sawdust which is disposed of as part of its business. * * * On the day of
the accident, another Timberland employee told Pliler to take the license plate off
another truck and put it on the dump ti-uck for the trip to the farm. Pliler drove the
dump tnick to the farn, delivered the sawdust and was returning to Timberland
when the accident occurred.

We also cannot agree that a reasonable interpretation of the terzn
"transportation" in the definition of "mobile equipment" in subdivision (f) means
long-distance carriage only. The plain meaning of the term "transportation" is not
limited to carrying persons or cargo over long distances. Here, it was not disputed
that the dump truck was rnaintaii:ed pr'intaYily to move sawdustfa°om one place
to another and thus was not "maintained primarily for ptsrposes other than the
transportation ofpersons or cargo" within the definition of"mobile equipment"
in subdivision (f).

* * * We also hold the district court did not err in holding, as a matter of law, that

F The Kentucky court did note that, even if there was some contlict in the Nautilus policy as to whether the trailer
could qualify as "mobile equipment," the exception to tlie exclusion created no ainbiguity requiring coverage
because - read as a whole - the specific exclusion for "autos," which were expressly defined in the policy to include
"trailers" and "semi-trailers," applied to bar coverage over the more generally worded exception to the exclusion for
"mobile equipment." Id., at *3("When resolving such ambiguities between seemingly conflicting clauses, it is well-
settled that a specific clause shall prevail over a general clause in an insurance contract." (Citation omitted)).
Likewise, the law in Ohio holds that a specific provision of an insurance policy controls over a general one. See,
Hoepker v. 2zrYich Am. Ins. Co., 3rd Dist. Union No. 14-03-18, 2003-Ohio-5138, T;' 11, citing Nlonsler v. Cincinnati
Gas Co., 74 Ohio App.3d 321, 330, 598 N.E.2d 1203 (1011' Dist. 1991). Consequently, application of the specific
exclusion in the Century Surety CGL policy for "trailers" as "autos" would bar coverage in the case at bar for the
same reason, rather than the more general exception for "mobile equipment."

11



the dtunp truck was not "mobile equipment" under the terms of the policy and thus
was excluded from coverage under the auto exclusion. Accordingly, we affirm the
judgment of the district court.

(Emphasis added.) In Indiczna Lunabermens, the court held that using a dump truck to move the

insured's own sawdust waste qualified as transporting '6car.go.'9

Due to the court of appeals' definition of "cargo" as limited to goods in the "stream of

commerce," the originally contemplated scope of CGL policy coverage for vehicles "maintained

primarily for purposes other than transportation of persons or cargo" has been significantly

expanded. For instance, a moving truck trailer would be transporting "cargo" but arguably not in

the stream of conunerce. Any tn.ick, trailer, or vehicle used to transport an insured's own property

not intended for sale or delivery to a customer would also be transporting "cargo" arguably outside

the stream of commerce. Thus, lawn service companies transporting mowing equipment,

construction contractors, roadxepair contractors, plumbers, electricians, excavators, snow removal

outfits - any commercial entity that transports its own equ.ipment to the job site---would now

arguably have coverage for the vehicles it uses under its CGL policy rather than its business auto

policy which was purchased to provide such coverage. Such an unanticipated expansion of

coverage would not only cause confusion to the bench and bar as to how an insurance policy is

properly interpreted, but also increase coverage beyond that anticipated by consumers and the

insurance industry causing premiums to rise on CGL coverage statewide.

This demonstrates the error in the court of appeals' interpretive process. When a dictionary

definition is utilized to interpret an undefined word in an instirance policy, it is to give guidance

as to the common and ordinary understanding of the word, not to find an alternate (and less

favored) definition to find coverage. Fed. Ins. Co., 2010-Ohio-6300, T, 12. Here, however, the

court of appeals searched for and then applied the most narrow dictionary definition of "cargo" it
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could find without regard to its common and ordinary understanding or reference to the policy as

a whole as reflecting the intent of the parties. That is not the law in Ohio. Sam Br•an2an and Son

v. HantfoYd Steam Boiler Inspection & Ins. Co., 9 Ohio Misc. 203, 205, 222 N.E.2d 456 (C.l'.

1966) (when interpreting insurance policies, as with other contracts, courts may look to dictionary

definitions to clarify undef ned terms, but the context in which a particular word is used in the

policy controls). Here, the court of appeals incorrectly applied a definition out of context which

is at odds with the scope of coverage intended to be provided when the CGL policy is reviewed as

a whole.

A rule of law that limits "cargo" to "describing items in the stream of commerce," (App.

Op., ¶ 24), will sweep within the definition of "mobile equipment" any trailer used to transport

equipment to a jobsite because the equipment is not "in the stream of comm.erce." Such a rule

results in a trailer qualifying as covered "mobile equipment" under its owner's CGL policy, rather

than being covered under its owner's business automobile policy.

If left to stand, the rule of law adopted below will mean that any trailer or other truck or

vehicle operated to transport goods or equipment that are not "in the stream of commerce" will

now be covered under the owner's CGL policy. This would, no doubt, surprise most policy holders

and insurers. It could also expand coverage under CGL policies to cover all vehicles that transport

equipment such as lawn care services, construction and paving companies (as here), plumbers, and

electricians. Even commercial moving operations may be covered because they are merely

transporting the property of others not destined for sale or part of a product. It is the kind of abstird

result which this Court cautioned against in the past. Galatis, 2003-Ohio-5849, T, 35. Such an

unprecedented expansion would also threaten to completely upset the Ohio insurance market by

suddenly forcing CGL insurers to absorb huge auto-related exposures for which no commensurate
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premium was collected or even contemplated.

The court of appeals erred in failing to give weight to the intent of the parties expressed in

the CGL policy as a whole, which is to cover only non-automobile related risks. United Farm

Family Mist. Ins. Co. v. Pearce, 2008-Ohio-5405, ¶ 16. Automobile risks are both highly regnTlated

and intended to be covered by business auto policies of insurance which are policies drafted to

comply witli. applicable regulations. The court of appeals' decision should thus also be reversed

because the context in which the term "cargo" is used and the intent of the Century CGL policy

when construed as a whole reveal that Crews' trailer was not intended to be covered under the

Century CGL policy.

iV. CONCLUSION

For all of these reasons, amicus curiae Ohio Association of Civil Trial Attorneys

respectfully requests that this Court adopt the propositions of law advanced by Appellant Century

Surety Company and, in doing so, reverse the legally flawed judgment and opinion of the court of

appeals.

Respectfully submitted,
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