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INTERESTS OF AMICI CURIAE

The Ohio Chamber of Commerce (the "Ohio Chamber"). the Ohio Council of Retail

Merchants (the "Ohio Council"); and the Chatnber of Commerce of the United States of America

(the"U.S. Chamber"), along with their respective member companies, have a keen interest in the

resolution of this case.

The Ohio Chamber and the Oliio Council have previously lent their support and expertise

to the General Assembly in crafting Ohio's asbestos reform legislation. When the General

Assembly enacted Arn.Sub.I-I.B. 292 ("H.B. 292") to address the problem of an exploding

asbestos docket in Ohio, it relied upon testimony of Linda Woggon, then Vice President of

Governinental Affairs, and current 1;xecutive Vice President, for the Ohio Chamber of

Commerce.

The Ohio Chamber was founded in 1893, and today it represents over 6,000 Ohio

companies, ranging from small, family-owned businesses to international corporations. 'I'he

Ohio Chamher's membership includes compariies from all major industry sectors.

The Ohio Council was founded in 1922, and it represents more than 4,000 retailers,

wholesalers and distributors, ranging from local enterprises to influential regional businesses and

large enterprise organizations..

'I'he U.S. Chamber is the world's largest business federation, representing more than

300,000 direct members and representing the interests of more than three million U.S, businesses

and professional organizations. Among its members are companies and organizations of every

size, in every industry sector, and from every region of the country. An inlportant function of the

Chamber is representing its members' interests in matters before Congress, the Executive

Branch, and courts across the country, including in cases before the Ohio Supreme Court.



Arraici are dedicated to presenting and protecting their members' interests on important

statewide issues and to promoting business in Ohio. They recognize that the future viability of

many Ohio companies, and in turn the Iivelihoods of their employees, depends upon the correct

application of Ohio's statutes goveraling asbestos litigation.

Ainici are strong :supporters of America's armed forces and veterans. 1-Iowever, that is

not wlaat this case is about. rI'his case is about certain standards, as determined by the Ohio

General Assembly, that any plaintiff' can and should be able to meet before imposing liability on

defendants.

INTRO1?UCTION

Ohio's asbestos reform legislation, codified at R.C. 2307.91 through 2307.93, has

successfully reigned in abusive asbestos lawsuits filed in Ohio: The Renfrow appellate decision

below,i if allowed to stand, will eviscerate the prima facie medical criteria adopted by the

General Assembly in that reform legislation and open a floodgate of newly filed and reactivated

asbestos personal injury cases, Additionally, if affinned, Renfrow could be used as authority to

reactivate thousands of silica personal injury cases that are now administratively dismissed in

Ohio.

The General Assembly enacted H.B. 292 because Ohio faced an "asbestos litigation

crisis" as a result of over thirty-nine thousand asbestos personal injury cases pending in its

courts. H.B. 292, Section 3(A)(3)(c), 150 Ohio Laws, Part III, 3989 (a copy ofH,B. 292 is

attached as "Exhibit A"). The General Assembly specifically found that:

•""fhecurrent asbestos personal injury litigation system is unfair and inefflcient,

imposing a severe burden on litigants and taxpayers alike." Icd, at Section 3(.A)(2).

"According to Judge Leo Spellacy, ... appointed by the Ohio Stipreme Court to

I Rejafr•oN) v. Norfolk S'. Railmay Co., 8th Dist. 98715, 2013-Ohio-1189.
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manage the Cuyahoga County case management order for asbestos cases, in 1999

there were approximately twelve thou5and eight hundred pending asbestos cases in

Cuyahoga County. However, by the end of October 2003, there were over thirty-nine

thousand pending asbestos cases. Approximately two hundred new asbestos cases are

filed in Cuyahoga County every month.'° Id. at Section 3(A)(3)(e).

•"Nationally, asbestos personal injury litigation has already contributed to the

bankruptcy of more than seventy companies, including nearly all manufacturers of

asbestos textile and insulation products, and the ratio of asbestos-driven bankruptcies

is accelerating." M. at Section 3(A)(4):

•"Uwens Corning, a'Toledo cornpanv, has been sued four hiindred thousand times by

plaintiffs alleging asbestos-related injury and as a result was forced to file

bankruptcy. 'T'he type of job and pension loss many Toledoans have faced because of

the Owens Corning baiilcruptcy also can be seen in nearby Licking County where, in

2000, Owens Corning laid off two hundred seventy-five workers from its Granville

plant. According to a study conducted by NERA Economic Consulting in 2000, the

ripple effect of those losses is predicted to result in a total loss of five hundred jobs

and a fifteen-million to twenty-million dollar annual reduction in regional income."

Id. at Section 3(A)(4)(d).

To address this problem, the General Assembly concluded that "reasonable medical criteria are a

necessary response to the asbestos Iitigation crisis in this state." Id. at Section 3(A)(5).'

T'he General Assembly enacted R.C. 2307.91 through 2307.93 to require plaintiffs

alleging arl asbestos personal injury claim to subm.it prima facie medical evidence meeting

2 The General Assemblyalso addressed Ohio's then burgeoning silica litigation crisis by passing H.B. 342,
which is codified at R.C. 2307.84 throttgh 1-307.89.



certain requirements. See R.C. 2307.93(A). Failure to do so subjects a plaintiff to an

administrative dismissal without prejudice and relieves courts of the burden of presiding over

cases where a plaintiff is currently unable to make a sufficient prima facie showing. See R.C.

2307.93(C). In the present ease,R.C. 2307.92(C), which deals with smoking lung cancer cases,

governed Appellee's prima facie requirements. '1'hat section provided that Appellee's "prima

facie showing shall include[,]" among other things, "[a] diagnosis by a co3npetent medical

cruthoYity that the exposed person has primary lung cancer and that exposure to asbestos is a

suhstanticil contributing fcietor to that caneer. ...." (Emphasis added.) R.C. 2307.92(C)(1)(a).

'rhe Eighth District Court of Appeals disregarded well-settled rules of statutory

construction, the intent, of the General Assembly, and this Court's precedents when it held that

Appellee had fulfilled the statutor)T requirements for her prima facie case by providing a report

(1) that was from an iiidividual who did not meet the statutory definition of "competent medical

authority" and (2) that did not include the findings that lead. to the determination that exposure to

asbestos was a`°substantial contributing factor" to Decedent's cancer. Both "competent medical

authority" and "substantial contributing factor" are defined in the statute. See R.C. 2307.91(1)

(defining "cornpetent medical authority'°) and R.C. 2367.91(FF) (defining "substantial

contributing factor"). gTATEMENT OF 'I'HE FACTS

"I'hc: Ohio Chatnber, the Ohio Council and the U.S. Chamber herebv adopt those facts

contained in the stateinent of facts set forth by Defendant-Appeliant Norfolk Soathern Railway

Company that are relevant to these arguments.

4



ARGIIMIE,NT

Amici's Suggested Proposition of Law LR,C. 2307.92(C)(1)(a) and R.C. 2307.91('Z,) are plain
and unambiguous, and any court created exception to the statutory "competent medical
authority" requirement constitutes an impermissible judicial expansion of the statutory language.

A. Appellee's Prima Pacie Evidence Did Not Satisfy the Requirements of the
Plain Language of the Statute.

Appellee's prima facie evidence did not include the required diagnosis of Decedent by a

"conlpetent medical authority" as that phrase is defined in R.C. 2307.91(Z), and Appellee's

claims should have been administratively dismissed. "Competent medical atzthority" is defined

as a medical doctor "vvho is providing a diagnosis for purposes ofconstituting prima-facie

evidence" and who, among other thizigs, "is actually treating or has treated the exposed person

and has or had a doctor-patient relationship with the person." R.C. 2307:9Z(Z)(2).'

Appellee subniitted a diagnosis of I)ecedent provided by Dr. Laxminarayana C. Rao, who

had never treated Decedent nor had a doctor-patient relationship with Decedent. Thus, under the

plain language of the statute, Dr. Rao was not a competent medical authority. 'I'he Court of

Appeal's analysisshould have gone no furthex than this.

Recognizing that Appellee had failed to submit an opinion fiotn coziipetent medical

authority, the Eighth District Court of Appeals delved into the legislative intent behind the

requirement that a plaintiff niust submit the opinion of competent niedical authority. The court

then applied its own uiiique judicially created exception to the statute, which allowed the court to

accept Dr. Rao's opinions. T'he exception applied by the Eighth District violated this Cotirt's

fundamental rule that statutory construction is unnecessary where "the language of a statute is

plain and unambiguous and conveys a clear and definite meaning." S'ydnnzes 7ivp. .I3cl, of

A doctor-patient relationship has been defined by this Court to be "created luhen the physician perfortns
professional services which another persort acceptsfor the purposeof inedical treatn7ent." See Tracy v. Itilerrell Dow
Pharmaceuticals, Inc., 58 Ohio St. 3d 147, 150, 569N.E.2d 875 (1991).

5



T^us•tees v. Sinyth, 87 Ohio St. 3d 549, 553, 721 N:E.2d 1057 (2000); see also Silver Lake v.

!l^Ieti•o Reg'l Transit Aut-h,, 111 Ohio St. 3d 324, 2006-Ohio-5790, 856 N.E.2d 236, '^ 17

("Statutory interpretation involves aii exainination of the words used by the legislature in a

statute, and when the General Assembly has plainly and unambiguously conveyed its legislative

intent, there is nothing for a court to in:teipret or construe, and therefore, the court applies the law

as written," (quoting State v. Kreischer, 109 Ohio St.3d 391, 2006-Ohio-2706, 848 N.E.2d 496,

syllabus)). The General Assembly provided a clc;arstah.itory definition of "competent medical

authority," Dr. 12aodid not meet this clear statutory definition and; therefore, his report should

have been rejected as prima facie evidence in this case.

The exception created by the Eighth District Court of Appeals, beginning in Sinnott v.

Aqua-Chem, Inc., 8th Dist. No. 88062, 2008-Ohio-3806, ignores the plaiil language of R.C.

2307.91(Z) in order to allow plaintiffs to satisfy the prima facie requirements without having to

submit opinions from conipetent medical autllority. While in SinnUtt the Eighth District created

the VA exception, in Whipkey v. Aclua-C'hem; Iiic., 8th Dist. No. 96672, 2012-Ohio-918, the

Eighth District went firrther and created an exceptioix for anyone provided with uilion health care

benefits. In the present case, the Eighth District went so far as to state that it "considered it

immaterial" that the doctors that provided the diagnosis as part of a prima facie case "were not []

treating physicians" even though the statute expresshr requires that the individual providing the

diagnosis must have treated the claimant. See Renf^ow. ^ 25.

It is the role of the General Assembly, not the judiciary, to create exceptions to the plain

languageof a statLrte. State ex rel. Sapp v. Fraraklin County Court of<4ppeals, 118 Ohio St. 3d

368, 2008-Ohio-2637, 889 N.E.2d 500, T, 26 ("The court of appeals suggests an exception to

R.C. 2323.52 when the person declared a vexatious litigator seeks to appeal the judgment

6



initially declaring him or her to be a vexatious Iitigator. I3rit the plttin language of'R.C. 2323:52

recognizes no such excepiQn, and courts cr.znnot (zcid onc.') (Emphasis added).

The General Assembly crafted irnambiguous requirenzents under R.C. 2307.91(1)(2).

Therefore, the Eighth District has deviated from the basic tenets of statutory interpretation and

usuiped the role of the General Assembly. Consequently, the decision of the Eighth District

should be reversed.

B. The Judicially-Created VA E-xception Violates the Intent of the General
Assembly.

13y ignoring the languageof the statute and creating exceptions to the competent medical

authority recluirement, the Eighth District usurped the role of the General Assembly and set the

stage for the evisceration of the minimum medical criteria set forth in 1-1.13. 292. The General

Assembly specifically determined that validation of the minimum medical criteria should be

reserved for nzedical doctors who have treated and have had a doctor-patient relationship with

the exposed person. A. primary cause of Ohio's asbestos litigation crisis was the work of a

limited nuznber of medical "experts" who serve only as asbestos screeners and professional

witnesses fortheplaintiff's bar.4 The General Assembly specifically limited the definition of

"competent medical authority" to treating physicians who have had a doctor-patient relationship

with the exposed person and created other requirements for individuals who seek to offer

opinions in order to exclude this group of screening doctors and professional witnesses See R.C.

2307.91.(Z)(4) (requiring that "[t]he medical doctor spends not more than twenty-five per cent of

the medical doctor's professional practice time in providing consultitig or expert services in

4 Brickman, ASBESTOS LITICtITION &TOR7' LAW:: TREr'VDS, ETHICS, &S(JLLTTIOAIS: On the Theory
Class's Theories ofAsbestos Litigatiorr: The Diseonnect Betsveen Scholarship and Reality, 31 Pepp. L. Rev. 33, 63-
64 (2003) ("Asbestos screenings ... are niassive recruitment prograrns conducted by screening enteiprises worlCing
for lawyers to target populations of curcent and former industrial and constrnction workers, typically referred to as
`litigants,' w31o inay have been exposed at theit- work sites to asbestos-containing materials, in order to secure, on a
mass basis, prodigious numbers of potential clients, and tap into the multi-billion dollar asset pools that were
ereated.") (Footnotes omitted.)
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connection with actual or potential tort actions, and the medical doctor's medical group,

professional corporation, clinic, or other affiliated group earns not more than twenty per cent of

its revenues from providing those services."); see also R.C. 2307.91(,f)(3)(a)--(c).

The Eighth District Court of Appeals now permits cases to inove forward based upon the

exact type of paid-expert opinion that the statute expressly excludes. Dr. Rao, Appellee's expert,

was one of the screeners who served as a paid expert in thousands of the asbestos cases that were

dismissed as a result of H. B. 292. Thus, by creating the VA exception and disregarding the plain

language of the statute, the I;ighth District has undermined the clear intent of the General

Assembly. The Eighth District, as noted above, has placed Ohio on a slippery slope whereby a

court can create an exception that conflicts with the plain language of a statute simply because

the court disagrees with the General Assembly's policy decision. The Eighth District has already

taken another step down that slippery slope by applying the exception created in Sinnott to a

union member who the court determined was a non-traditional patient. See fyhipkey, 2012-Ohio-

918, at Ii 21. If these "exceptions" are permitted to stand, it will not take lorig before the Eighth

District creates additional exceptions to the statutory requirements, and the exceptioiis will

replace the statute.

C. The Broad Language of the Statute Renders the. VA Exception Unnecessary.

Not only is the "VA Exception" an impermissible exercise of judicial activism that

contradicts the General Assembly's iritent, it is also unnecessary. A VA patient is perfectly

capable of fulfilling the plain language requirements found in R.C. 2 307.91 (7). The entire

concept behind the VA exception is based on faulty assumptions.

The Eighth District created the "VA exception" based on the assumption that a VA

patient had a "limited [] ability to achieve the typical doctor-patient relationship envisioned by

the statute." Sinnott, at 22. By referencing a°`typical doctor-patient relationsl-iip," the Eighth

8



District read non-existent requirernentsinto the statute in order to justify the VA exception. The

statute does not require a "typical" doctor-patient relationship, it merely reqturesthe existence of

a doctor-patient relationship. This Court has held that a doctor-patient relationship is "`created

when the physician performs professional services which another person accepts for the puzpose

of medical treatment."' See Loivnsbury v. VcrnBziren, 94 Ohio St. 3d 231, 235, 762 N.F,.2d 354

(2002) (quoting Tracy v. IVer^t°ell Dow Pharrnaceutieals, Inc., 58 Ohio St. 3d 147, 150, 569

N.E.2d 875 (1991)). IIere, VA doctors provided professional services which the Decedent

accepted forthe purpose of medical treatment. Thus, Appellee was in no way limited in

providing the statutorily-required prima facie evidence, and no VA exception was necessaz-y.

The Eighth District fi2rther justified the VA exception by noting that H.B. 292 was "not

in place to penalize veterans or other nontraditional patients who were properly diagnosed by

competent medical authority personzlel and have the medical records and other evidence to

support their claim." Sinnott at *11' 23; see also Renfrow at ^i 25. This straw man aigument,

however, does not withstand analysis. Thestatute does not penalize veterans or other

nontraditional patients. Nowhere in the statute is the VA even mentioned. Nothizig in the statute

can be construed as barring the use of VA doctors to establish a prima facie case.

Appellee claims that that "federal governmentregulations prohibit VA employees from

offering expert reports or opinions in private lawsuits." Appellee's Mexnorandum in Opposition

to Jurisdiction at 5. This argument is a red lierring. Appellee relies upon a VA regulation that

ptirportsto restrict VA persorinel from testifying in court proceedings. ^ee 38 C.F.R. 14.808.

Numerous courts have held that federal regulations, such as 38 C.F.R. 14.808, cannot preclude

corirts irotn compelling witnesses to testify. See Carter v. 1lfississippi Dep't qf Corrections,

N.D. Miss. No. 4:88cv213-D-B, 1996 U.S. Dist. LEXIS 21118, *9 (May 22, 1996) ("[A]bsent

9



sorne specific grant of authority from Congress, executive agencies such as the Department of

Veterans Affairs may not impose restrictions upon the power of this court to call witnesses

before it and compel them to testify, This holds true regardless of whether the potential

testimony is that of a fact witness or that of an expert."); Res. Invs., Inc. v. United Stcztes, 93 Fed.

Cl. 373, 379 (2010) ("[A]bsent clear congressional intent to the contrary, no federal regulation

may contravene or otherwise impede the operation of the Federal Ru1esor the Rules of the

Court. The Federal Rules of Civil Procedure ('FRCP') and the Federal Rules of l:vidence

(`FRI;') are `as binding as any statute duly enacted by Congress' ....'') (quoting Bank of N.,S. v.

United' States, 487 U.S. 250, 255, 108 S. Ct. 2369, 101 L. Ed. 2d 228 (1988)). The coiirts of

Ohio may call and compel a VA doctor to testify, just as they can compel the testimony of any

doctor.

The lower court violated a basic rule of statutory construction when it ignored the plain

language of R.C. 2307.91(Z) and created the VA exception. This judicially-created exception

perniits asbestos personal injury plaintiffs to move forward with the very type of evidence that

the General Assembly enacted H.B. 292 to exelude. Finally, this improperly created exceptiozi is

simply unnecessary. 7'herefore, the Court should hold that the language of R.C. 2307,91(Z)

defining "competent medical authority," is plain and unambiguous, and that any court created

exception to this requirement would constitute an impermissible expansion of the statute.

Amici's Suggested Proposition of Law II: In order to establish a prima facie showing in a
smoking lung cancer case, the opinion of a competent medical authority must state that an
exposed person's exposure to asbestos was the predominate cause of the lung cancer, and
without the asbestos exposure, the exposed person would not have developed lu11g cancer.

Even if Dr. Rao were a competent medical authority, which he was not, his opinion

regarding I)ecedent's physical impairrtlent failed to satisfy the requirements of R.C.

2307.92(C)(1)(a). Appellee was required to produce, as part of her prima facie case, an opinion

10



"that the exposed person has primary lung cancer and that exposure to asbestos is a substantial

contrihuting factnr to that cancer ...." (Emphasis added.) R.C. 2307.92(C)(1)(a). Dr. Rao's

opinion does not deriionstrate that exposure to asbestos was a substantial contributing factor to

Decedent's cancer.

A"substantial contributing factor" means both of the following:

(1) Exposure to asbestos is the predominate cause of the physical
impairment alleged in the asbestos claim.

(2) A coinpetent medical authority has determined with a reasonable
degree of medical certaiiity that without the asbestos exposures the
physical impairment of the exposed person would not have occurred.

R.C. 2307.9l (FF).

This Court has analyzed the meaning of R.C. 2307.91(FF) and determined that the statute

requires that asbestos exposure be a "but for" cause of the exposed person's Iung cancer. See

Ackison v. Anchor Packing Co., 1.20 Ohio St.3d 228, 2008-Ohio-5243, 897 N.E.2d 1118. This

Court stated in Ackison:

The phrase "predominate cause" contained in R.C. 2307.91(FF)(1) must
be read in pari nzateria with R.C. 2307.91(FF)(2) because both are
elements of the statutory definition of "substantial contributing factor."
R.C. 2307.91(FF)(2) requires that a conzpetent medical authority
determine that "without the asbestos exposures the physical impairment of
the exposed person would not haveoccurred." I his requirement is, in
essence, a "but for" test of causation, which is the standard test for
establishing cause in fuct. ... Cause in fact is distinct from proximate, or
legal, cause. Once cause in fact is established, a plaintiff then must
establish proximate cause in order to hold a defendant liable....

When R.C. 2307.91(FF) (1) cincl (2) are read in paYi materia, it appears
that the two subsections were intendedtor•ec7trire that asbestos exposure
be a signzficant; direct cause of the injury to the degree thcit without the
exposure to asbestos, the injurv would not have occurred. Thus, the
statute reflects the con-lmon-Iaw requirenlent that asbestos exposure be
both a cause in fact and the direct cause of the plaintiff's illness.

(Emphasis added.) Id. at ^(^1. 48-49.
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In the present case, I)r. Rao provided the following opinion regarding Decedent:

I have come to the conclusion within a reasonable debree of medical
certainty that Mr. Renfrow had inoperable lung cancer with brain
metastasis. * * * I have also come to the conclusion, based upon his
occupational exposure to asbestos dust and diesel fumes and exhaust, that
he was occupationally exposed to these carcinogens. Asbestos dust and
diesel fu.n.les and exhaust are known carcinogens, and exposure to these
increases the risk of lung cancer substantiallv. In addition he was a
smoker. Smoking increases the risk of lung cancer substantially in the
presence of occupational exposure to asbestos dust, diesel fumes and
exhaust. '1'heref6»•e it is inj, opinion within cz Yeasonable degree ofniedicczl
certainty that occupational exposure to asbestos dust, diesel ftimcs and
exhaust in part contributed to the zlevelopment of his lung cancer and
eventuaZ death.

(Alteration sic and emphasis added.) Renfrou^, 2013-Ohio-1189, at 1" 26.

The Eighth District held that "without utilizing inagic words, Dr. Rao's opinion supplied

the causal link between Mr. Renfrow's occupational exposure to asbestos dust, diesel fumes, and

exhaust and him developing lung cancer and eventually dying." Icl at ^i 27. While the Eighth

District's dismissive attitude toward General Assembly's statutory recluirements is troubling, its

deliberate disregard of this Coui-t's clear statement of law from Ackison is inexcusable. R.C.

2307.91(FF)(1) and (2) require "that asbestos exposure be a significant, direct cause of the injury

to the degree that without the exposure to asbestos, the injut-y would not have occuy-recl."

(Emphasis added.) Ackison at ^,,, 49. Dr. Rao's opinion does not satisfy the standard articulated

by this Court in Ackison. The finding that "occupational exposure to asbestos dust, diesel fumes

and exhaust in part contributed to the d.evelopment of [Deced.ent's] lung cancer and eventual

death" does not show that, withotit the exposure to asbestos, Decedent's injury would not have

occurred.

I3r. Rao's opinion cannot be read as stating that asbestos exposure was a "but for'` cause

of Decedent's canccr. As a result, Appellee failed to establish a prima facie case under R.C.

2307.92(C)becausethere is no evidence that asbestos exposure was a "substantial contributing

12



factor" to Decedent's cancer as defined by R.C. 2307.91(FF). Consequently, the Eighth

District's decision should be reversed.

CONCLUSION

The Eighth District disregarded basic tenets of statutory interpretation as well as this

Court's precedentswhen it ignored the plain language of the statute at issue, applied the so-

called VA exception, and held that Appellee has stated a prima facie case as required by R.C.

2307.92(C). 'I'hus, for the reasons stated above, Anzici, the Ohio Chamber of Commerce, the

Ohio Council of Retail Merchants, and the Chamber of Com.merce of the t7nited States of

An7erica, respectfully urge this Court to reverse the decision of the Eighth District.
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(125th General Assembly)
(Amended Substitute House Bill Number 292)

AN ACT

To amend section 2505.02 and to enact sections 2307.91 to

2307.94, 2307.941, 2307.95, 2307.96, and 2307.98 of the

Revised Code to establish minimum medical

requirements for filing certain asbestos claims, to specify

a plaintiffs burden of proof in tort actions involving

exposure to asbestos, to establish premises liability in

relation to asbestos claims, and to prescribe the

requirements for shareholder liability for asbestos claims

under the doctrine of piercing the corporate veil.

Be it enacted by the General Assembly of the State of Ohio:

SEcT7ort 1. That section 2505.02 be amended and sections 2307.91,
2307.92, 2307.93, 2307.94, 2307.941, 2307.95, 2307.96, and 2307.98 of the
Revised Code be enacted to read as follows:

Sec. 2307.91. As used in sections 2307.91 to 2307.96 of the Revised
Code:

(A) "AMA guides to the evaluation of .12ermanent impairment" means
the American medical association's guides to the evaluation of permanent
inlnainnent (fifth edition 2000) as mav be modified by the American
medical association.

(B) "Asbestos" means chrysotile amosite crocidolite. tremolite
asbestos, anthophyllite asbestos actinolite asbestos,and any of these
minerals that have been cliemically treated or altered.

tCl "Asbestos claim" means any claim for damages, losses,
indemnification, contribution, or other relief arising out of, based on, or in
anv way related to asbestos. "Asbestos claim" includes a claim made bv or
on behalf of any person who has been exposed to asbestos, or any
representative snouse, parent child, or other relative of that person for
injury, including mental or emotional injurvdeath or loss to Derson, risk of
disease or other iniurv, costs of medical monitoring or surveillance or any
other effects on the person's health that are caused by the person's exnosure
to asbestos.

EXHIBIT A
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(D) "Asbestosis" means bilateral diffuse interstitial fibrosis of the lungs
caused bY inhalation of asbestos fibers.

(E) "Board-certified internist°" means a medical doctor who is currently
certified btithe American board of internal medicine. ^

(F) "Board-certified occupational medicine specialist" means a medical
doctor who is currently certified bv the American board of 12reventive

currently certified by the American board of internal medicine in the
subspecial of inedical oncologv.

(H) "Board-certified pathologist'° means a medical doctor who is
currently certified by the American board of pathology

(I "Board-certified nulmonarv specialist" means a medical doctorwho
is currently certified by the American board of internal medicine in the
subspecialtv of pulmonar,y medicine.

(J) "Certified B-reader" means an individual qualified as a"final" or
"B-reader" as defined in 42 C.F.R. section 37 . 5 1(b), as amended

(K) "Certified industrial hygienist" means an industrial hwaienist who
has attained the status of diplomate of the American academy of industrial
hvgiene subject to compliance with requirements establishe the
American board of industrial hygiene.

fL) "Certified safetv professional" means a safety professional who has
met and continues to meet all requirements established by the board of
certified safety professionals and is authorized by that board to use the
certified safcty professional title or the CSP desi nation

(M) "Civil action" mea,nsa11 suits or claims of a civil nature in a state or
federal court, whether cognizable as cases at law or in equ4 or admiraltyz
_"_Civil action" does not include any of the followirig:

(1) A. civil action relatin t^any workers' compensation law•
(2) A civil action alleging any claim or demand made aizainst a trust

established pursuant to 11 U.S.C. section 524(g)•
(3) A civil action alleging any claim or demand made a^^ ainst a trust

established pursuant to a12lan of reorganization confirmed under Chapter 11
of the United States Banlcruptc.X Cocle, 11 U S C Chapter l 1

(N) "Exposed person" means anyperson whose exposure to asbestos or
to asbestos-containin products is the basis for an asbestos claim under
section 2307.92 of the Revised Code

(O) "FEV1" means forced expiratory volume in the first second which
is the maximal volume of air expelled in one second during performance of
simple spirometric tests.
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(P) °FVC" means forced vital caPacity that is maximal volume of air
expixed with maximum effort from aPosition of full inspiration.

(Q) "ILO scale" means the s stem for the classification of chest Y-ravs
set forth in the international labour office's guidelines for the use of II O
international classification of radiograPhs of pneumoconioses 20002 as
amended.

(R) "Lung cancer" means a ma:lianarit tumor in which the Primary site of
origin of the cancer is inside the lun gs but that term does not include
mesothelioma.

(S) "Mesothelioma" means a malignant tumor with a Primary site of
origin in the pleura or the peritoneum which has been dia nosed by a
board-certified Pathologist usingstandardized and accepted criteria of
microscopic mrPhology and anDroPriate stainin e techniciues

(T) "Noninalignant condition" means a condition that is caused or maX
be caused by asbestos other than a dia n̂ osed cancer.

(U) "Pathological evidence of asbestosis" means a statement by a
board-certified pathologist that more than one representative section of lung
tissue uninvolved with anyother disease 12rocess demonstrates a Pattern of
peribronchiolar or Parenchymal scarring in the presence of characteristic
asbestos bodies and that there is no other more likelv explanation for the
Presence of the fibrosis.

(V) "Physical imPairment" means a nonmalignant condition that meets
the minimum requirements specified in division (B) of section 2307 . 92 of
the Revised Code, lun cancer of an exposed 12erson who is a smoker that
meets the minimum requirements specified in division (C) of section
2307.92 of the Revised Code, or a condition of a deceased exposed person
that meets the minimum recluiremen. ts sDecified in diyision (D) of section
2307.92 of the Revised Code.

(V4r "Plethvsmo r^a hy" means a test for determinina luny- volume also
known as "body plethvsmo^raphy" in which the suAject of the test is
enclosed in a chamber that is equipped to measure pressure flow or volume
chanaes.

(X) "Predicted lower limit of normal " means the fifth Percentile of
healthy bopulations baseci on age height and Lzender, as referenced in the
AMA guides to the evaluation of p,ermanent impairment

(Y) "Premises owner" means a person who owns, in whole or in part

12rivatety owned and state-owned lancis ways, or waters leased to a Private
person, firm, or organization, including any buildings and structures on
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those lands, ways. or waters.
(Z) "Comnetent medical authority" zneans a medical doctor who is

providing a diagnosis for 12uMoses of constitutinQ Drima facie evidence of
an exnosed 12erson's physical irnpairment thLt meets the requirements
specified in section 2307.92 of the Revised Code and who meets the
followingrequirements:

(1) The medical doctor is a board-certified internist,_ nulmonarv
snecialist oncologist. pathologist or occupational medicine specialist

(2) The medical doctor is actuallv treating or has treated the ex osed
12erson and has or had a doctor- atient relationship with the 112erson

(3) As the basis for the diaanosis the medical doctor has not relied., in
whole or in 12art, on any of the following•

(a The reports or opinions of anyc octor, clinic. laborator or testing
comnany that performed an examination test or screeningof the claimant's
medical condition in violation of anv law reizulation licensing re uirement
or medical code of nractice of the state in which that examination, est or
screening was conducted:

(b) The reports or opinions of any doctor , clinic , laboratorv, or testing
company that nerformed an examination, test or screening of the claimant's
medical condition that was conducted without clearly establishing a
dQctor-natient relationship with the claimant or medical personnel involved
in the examination, test, or screening-process

(c) The reDorts or o inions of anv doctor, clinic laboratozx or testing
company that performed an examination test , or screening of the claimant's
medical condition that required the claimant to aaree to retain the leizal
services of the law firm sponsoring the examination test or screening

(4) The medical doctor spends not more than twen!3 -five ner cent of the
medical doctor's brofessional practice time in providing consultin or ex ert
services in connection with actual or notential tort actions , and the medical
doctor's medical Urou^ 12rofessional corporation, clinic , or other affiliated
group earns not more than twenty per cent of its revenues from roviding
those services.

(AA) "Radiological evidence of asbestosis" means a chest x-ray
showing small irre gular onacities (s, t) graded by a certified B-reader as at
least 1 / 1 on the ILO scale.

(BB) "Radiological evidence of diffuse nleural thickening" means a

costophrenic angle.
(CC) "Regular basis" means on a frequent or recurringbasis
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(I?D) "Smoker" means a person who has smoked the ecluivalent of
one-pack year, as specified in the written report of a competent medical
authority 12ursuant to sections 2307.92 and 2307.93 of the Revised Code ,
during the last fifteen years.

(EE ) 1Spirometry" means the measurement of volume of air inhaled or
exhaled by the lung.

(FF) "Substantial contributing factor" means both of the followiniz:
(1) Exposure to asbestos is the predominate cause of the 12h, s^

impairment alleged in the asbestos claim.
(2) A competent medical authority has determined vc=ith a reasonable

degree of medical certainty that without the asbestos exposures the Phvsical
impairment of the exposed 12erson would not have occurred.

(GG) "Substantial occupational exposure to asbestos" means
employment for a cumulative period of at least five years in an indus , and
an occupation in which, for a substantial portion of a normal work year for
that occupation. the eUosed person did any of the following:

(1) Handled raw asbestos fibers,

(3) Altered, re ain ^red. or otherwise worked with an asbestos-containing
product in a manner that exposed the person on a re û lar basis to asbgstos
fibers,°

(4) Worked in close proxim.ity to other workers engaged in an T^of the
activities described in division (GG)(1), (2), or (3) of this section in a
manner that exposed the person on a regular basis to asbestos fibers .

(HH) "Timed ag s dilution" means a izlethod for measuring total lung
capaci in which the subject breathes into a spirometer containing a known
concentration of an inert and insoluble gas for a specific time , and the
concentration of the inert and insoluble gas in the lung is then coml2ared to
the concentration of that tvpe of gas in the spirometer.

II. "Tort action" means a civil action for damages for inju ry, deathor
loss to person. "Tort action" includes a12roduct tia.bility claim that is subiect
to sections 2307.71 to 2307 . 80 of the Revised Code . "Tort action" does not
include a civil action for damages for a breach of contract or another
agreement between ein -son.s.

jJJ) "Total hing canacity" means the volutne of air contained in the
lungs at the end of a maximal inspiration.

(KK) "Veterans' benefit 12rogram" means aU 12rogram for benefits in
connection with military service administered by the veterans'
administration under title 38 of the United States Code.
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LLL) "Workers' compensation law" means Chapters 4121 4123 4127 r
and 4131. of the Revised Code.

Sec. 2307.92. (A) For Durposes of section 2305.10 and sections 2307 . 92
to 2307.95 of the Revised Code. "bodilv iniu caused by exDosure to
asbestos" means physical impairment of the exnosed person, to which the
person's exposure to asbestos is a substantial contributin f^̂ actor

(B) No 12erson shall bring or maintain a tort action alleging an asbestos
claim based on a nonmalignant condition in the absence of a prima-facie
showing, in the manner described in division (A) of section 2307 . 93 of the
Revised Code that the exposed 12erson has a physical impairment that the
phvsical impairment is a result of a medical condition, and that the person's
exposure to asbestos is a substantial contributing factor to the medical
condition. That12rima-facre showing shall include all of the followina
minimum recluirements:

(1) Evidence verifyin g that a competent medical authority has taken a
detailed occupational and exposure history of the eMosed person from the

for a nonmalignant condition, including all of the following:
(a) All of the exposed person's principal places of employment and

exposures to airborne contaminants;
(b) Whether each principal nlace of employment involved exposure5 to

airborne contaminants, including but not limited to asbestos fibers or other
disease causina dustS,hat can cause nulmonary impairment and, if that type
of exposure is involved, the general nature, duration.and eneral level of the
exposure.

(2) Evidence verifying that a comnetent medical authori has taken a
detailed medical and smokin h^ istoryof the exposed person, includin a
thorough review of the exposed person's past and present medical problems
and the most probable causes of those medical 12roblemsA

(3) A diaanosis bv a competent medical authority, based on a medical
examination and pulmonary function testin a of exposed person, that all
of the following ap .21y to the exposed person

(a) The exposed nerson has a 12ermanent respiratorv i=airment rating
of at least class 2 as defined by and evaluated pursuant to the AMA guides
to the evaluation of permanent impairment.

i'b) Either of the following_
(i) The exposed 12erson has asbestosis or diffuse pletrral thickening,

based at a minimum on radiological or pathological evidence of asbestosis
or radiological evidence of diffuse pleural thickening. The asbe5tosis or
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diffuse nleural thickening described in this divisioll rather than solely
chronic obstructive pulmona y disease is a substantial contributing factor to
the ex osed 12erson's Dh sical im airm nt based at a minimnm on a
determination that the exposed 12erson has anv of the following:

(I) A forced vital capacity below the predicted lower limit of normal and
a ratio of FEVl to FVC that is equal to or reater than the predicted lower
limit of normal:

(II) A total lung ca acity by plethYsmography or timed gas dilution,
below the predicted lower limit of normal

(III) A chest x-rav showing small, irregular opacities (s t) raded by a
eertified B-reader at least 2/1 on the ILO scale

then in order to establish that the exposed 12erson has asbestosis, rather than
solely chronic obstructive pulmonary disease, that is a substantial
contributina factor to the expoSed person's ph si^cal lmpairment the nlaintiff
must establish that the exposed FersQn has bnth of the followina•

(I) A forced vital capacitybelow the nredicted lower limit of normal and
a ratio of FEV 1 to FVC that is eclual to or greater than the nredicted lower
limit of normal;

(11) A total lung capacitv by^ la ethysrnography or timgd as dilution
below the predicted lower limit of normal.

(C)(l) No nerson shall bring or maintain a tort action alle ging an
asbestos claim based upon lung cancer of an exnosed 12erson who is a
smoker, in the absence of a prima-facie showing, in the manner described in
division (A) of section 2307 . 93 of the Revised Code that the exnosed
person has a physical impairment that the physical impairment is a result of
a medical condition, and t.hat the person`s exposure to asbestos is a
substantial contributina factor to the medical condition That nrima-facie
showing shall include all of the followin rninimum requirements•

(a) A diagnosis bv a competent medical authority that the exnosed
Mrson has nrimary lung cancer and that exposure to a^bestos is a substantial
contributing factor to that cancer•

Lb) Evidence that is sufficient to demonstrate that at least ten years have
elapsed from the date of the exposed person's first exposure to asbestos until
the date of diagnosis of the eUosed 12erson's primary lung cancer. The
ten-vear latency period described in this division is a rebuttable
presumntion, and the plaintiff has the burden of proof to rebut the
presumption.

(cl Either of the following:
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(i) Evidence of the exposed12erson's substantial occupational ex.posure
to asbestos:

(ii) Evidence of the exposed person's exposure to asbestQs at least equal
to 25 fiber per cc years as deterrnined to a reasonable degree of scientific
probability by a scientifically valid retrospective exposure reconstruction
conducted by a certified industrial hygienist or certified safe professional
based upon all reasonablv available quantitative air monitoring data and all
other reasonably available information about the exposed person's
occupational histor +and history of exposure toasbestos

nlaintiff's exposure to asbestos was the result of living with another person
who, if the tort action had been filed by the other person would have met
the requirements specified in division (C )(1Z(c) of this section and alleges
that the plaintiff lived with the other person for the period of tinie specified
in division (GG) of section 2307.91 of the Revised Code , the plaintiff is
considered as having satisfied the recluirements specified in division
(C)(1)(c) of this section.

2125.01 of the Revised Code of an . exposed person in the absence of a
prima-facie showing, in the manner described in division (A) of section
2307.93 of the Revised Code, that the death of the exposed person was the
result of a phvsical i=airment that the deatli and physical impairment were
a result of a medical condition, and that the deceased person's exposure to
asbestos was a substanti.al contributing factor to the medical condition. That
12rima-facie showing shall include all of the following minimum
reduirem.ents:

(a) A diagnosis by a competent medical authoritv that exDosure to
asbestos was a substantial contributin factor to the death of the exnosed

ersoi7'

(b) Evidence that is suffieient to demonstrate that at least ten ears have
elapsed from the date of the deceased exposed 12erson's first exposure to
asbestos until the date of dia ng osrs or death of the deceased exposed Person
The ten-vear latency period described in this division is a rebuttable
resumption, and the plaintiff has the burden of proof to rebut the

12resumption.
(e) Either of thefollowing:
(iLEvidence of the deceased exposed person's substantial occuaational

exposure to a.shestos;



Am. Sub. H. B. No. 292

4ii) Evidence of the deceased exposed person`s exposure to asbestos at
least eaual to 25 fiber ep r cc years as determined to a reasonable deizree of
scientific probabilitv by a scientifically valid retrospective exposure
reconstruction conducted by a certified industrial hygienist or certified
safetv professional based upon all reasonablv available uq antitative air
monitoring data and all other reasonably available information about th^
deceased exposed person's occupational histo and historv of exposure to
asbestos.

(2) If a person files a tort action that alleges an asbestos claim based on
a wrongful death, as described in section 2125 . 01 of the Revised Code of an
exposed person alleges that the death of the exposed person was the result
of living with another person who, if the tort action had been filed by the
other persan, would have met the requirements specified in division
fD)(1)(c) of this section, and alleges that the exposed nerson lived with the
other person for the neriod of time specified in division (GG) of section
2307.91 of the Revised Code in order to qualify as a substantial
occupational exposure to asbestos, the exposed person is considered as
having satisfied the requirements specified in division (D)(1)(c) of this
section.

(3) No court shall require or permit the exhumation of a decedent for the
purnose of obtainin,g eyidence to make or to o ose, a prima-facie showing
required under division (D)(1) or (2) of this section re ardin g a tort action of
the y e described in that division.

(E) No prima-faci.e showin is s required in a tort action alleging an
asbestos claim based upon mesothelioma

(F) Evidence relating to physical impairment under this section.
includiig ,nulmonarv function testing and diffusing studies shall com^lv
with the technical recommendations for examinations, testingprocedures,
cluality assurance, quality control, and equipment incorporated in the AMA
guides to the evaluation of permanent impairment and reuorted as set forth
in 20 C.F R Pt. 404, Subpt P AnD 1 , Part A , Sec 3 . 00 E and F., and the
interaretive standards set forth in the official statement of the American
thoracic socie y entitled "lung function testing: selection of reference values
and internretive strateaies" as published in American review of respiratorv
disease, 1991: ].44:1202-121$.

section:
(1) The court's decision does not result in any nresumption at trial that

the exposed erp ^son has a physical impairment that is caused by an



Am. Sub. H. B. No. 292
10

asbestos-related condition.
(2) The court's decision is not conclusive as to the liability of anv

defendant in the case.
(3) The court's findings and decisions are not admissible at trial .
(4) If the trier of fact is a jury the court shall not instruct the iury with

respect to the court's decision on the rima-facie showing, and neither
counsel for anv na.rtv nor a witness shall inform the jury or notential jurors
of that showinu.

Sec. 2307.93. (A)(1) The plaintiff in anv tort action who alleaes an
asbestos claim shall fi1e, within thirty days after filing the complaint or other
initial pleadinLy a written report and supporting test results constituting
12rima-facie evidence of the exposed12erson's j2h s^ical i=airment that
meets the minimum requirements specified in division (B), LQ, ar (D) of
section 2307.92 of the Revised Code, whichever is a:p Iip cable The
defendant in the case shall be afforded a reasonable opportunitti,won the
defendant's motion to challenae the adecluacv of the proffered prima-facie
evidence of the physical impairment for failure to compIy with the minimum
requirements specified in division (B), (C) or (D) of section 2307 . 92 of the
Revised Code. The defendant has one hundred twenty days from the date the
specified pe of prima-facie evidence is proffered to challenge the
adeauacv of that 12rima-facie evidence. If the defendant makes that challenae
and uses a12hvsician to do so the phvsiciaii must meet the requirements
specified in divisions (Z)(1), (3) and 4) of section 2307 . 91 of the Revised
Code.

(2) With respect to an,y, asbestos claim that is pending on the effective
date of this section. the plaintiff shall file the written report and sunbortinp-
test results described in division (A)(1) of this section within one hundred
twen da s following the effective date of this section. U on motion and
for good cause shown. the court mav extend the one hundred twenty-day
period described in this division.

f 31(a) For any cause of action that arises before the effective date of this

jurisdiction over the case finds both of the following:
(i A substantive right of a12arty to the case has been imnaired
(ii) That impairment is otherwise in violation of Section 28 of grticle II

Ohio Constitution,
(b) If a finding under division (A)(3)(a) of this section is made by the

court that has jurisdiction over the case, then the court shall determine
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whether the 121aintiff has failed to provide sufficient evidence to support the
plaintiffs cause of action or the ri^ht to relief under the 1aw that is in effect
prior to the effective date of this section.

(c) If the court that has jurisdiction of the case finds that the plaintiff has
failed to provide sufficient evidenee to support the plaintiffs cause of action
or right to relief under division (A)(3)(b) of this section , the court shall
administratively dismiss the plaintiff s claim without prejudice The court
shall maintain its iurisdiction over any case that is administratively
dismissed under this division. Anyplaintiff: whose case has been
administratively dismissed under this division may move to reinstate the
plaintiffs case if the plaintiff provides sufficient evidence to supDort the
plaintiffs cause of action or the right to relief under the law that was in
e ffect when the blaintiff s cause of action arose.

(B) If the defendant in an action challenges the adequacv of the
12rima-facie evidence of the exposed person's physical impairment as
provided in division A)(1 j of this section, the court shall deterznine from all
of the evidence submitted whether the Iaroffered prima-facie evidence meets
the minimum requirements specified in division (B) (C) , or (D) of section
2307.92 of the Revised Code. The court shall resolve the issue of whether
; , • . ^^, , ., . . .. .. . . _.

resolvin a motion for summary iud2ment.
(C) The court shall administratively dismiss the plaintiffs claim without

12rejudice upon a finding of failure to make tho prima-facie showing required
by division (B), (C). or (D) of section 2307.92 of theRevised Code The
court shall maintain its jurisdiction over any case that is administrativelv
dismissed under this division. Anv 12laintiff whose case has been
administrativelv dismissed under this division may move to reinstate the
plaintitf's case if the plaintiff makes a12rima-facie showing that meets the
minimum requirements specified in division (B (C), or (D) of section
2307.92 of the Revised Code.

Sec. 2307.94. (A) Notwithstanding any other brovision of the Revised
Code, with respect to any asbestos claim based upon a nonmalignant
condition that is not barred as of the effective date of this section he period
of limitations shall not begin to run until the exposed 12erson has a cause of
action for bodily injury pursuant to section 2305.10 of the Revised Code . An
asbestos claim based upon a nonmalignant condition that is filed before the
cause of action for bodily injury pursuant to that section arises is .preserved
for purposes of the period of limitations.

(B) An asbestos claiin that arises out of a nonmalignant condition shall
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be a distinct cause of action from an asbestos claim relating to the same
exposed person that arises out of asbestos-related cancer. No damages shall
be awarded for fear or risk of cancer in any tort action asserting only an
asbestos claim for a nonmalignant condition.

(Cl No settlement of an asbestos claim for a nonmalignant condition
that is concluded after the effective date of this section shall recluire as a
condition of settlement, the release of anv future claim for asbestos-related
cancer.

Sec. 2307.941. (A) The following apply to all tort actions for asbestos
claims brought against a premises owner to recover damages or other relief
for exposure to asbestos on the premises owner's propertv•

(1) A premises owner is not liable for anv injury to anv individual
resulting from asbestos exposure unless that individual's alleed ex^osure
occurred while the individual was at the 12remises owner's pronerri=

(2) If exnosure to asbestos is alleged to have occurred before Januarv 1,
1972, it is presumed that a premises owner knew that this state had adoDted
safe levels of exposure for asbestos and that nroducts containingasbe5tos
were used on its prope . only at levels below those safe levels of exposure.
To rebut this presumfrtion the plaintiff must -prove by a preDonderance of
the evidence that the nremises owner knew or should have known that the
levels of asbestos in the immediate breathing zone of the plaintiff regularly
exceeded the threshold limit values adopted bv this state and that the
premises owner allowed that condition to persist.

Q(a) A^rb ^emises owner is presumed to be not liable for any injury to
any invitee who was enaned to work with, install, or remove asbestos
products on the 12remises owner sproperty if the invitee's =loyer held
itself out as qualified to Derform the work. To rebut this nresumDtion the
plaintiff must prove by a preponderance of the evidence that at the time of
the exposure to asbestos that is allefzed the 12remises owner had actual
kn.owledae of the notential dangers of the asbestos products at the time of
the alleged exposure that was su Derior to the knowledge of both the invitee
and the inyitee's emoloyer.

(b) A 12reniises owner that hired a contractor before Januarv 1 1972 to
perform the type of work at the 12remises owner's proDerty that the
contractor was qualified to perform cannot be liable for any iWurv to anv
individual resulting from asbestos exposure caused by anv of the
contractor's emulovees or aaents on the premises owner's property unless the
12remises owner directed the activity that resulted in the iniury or gave or
denied rrermission for the critical acts that led to the individual's injury.

(c) If exnosure to asbestos is alle ^ ê d to have occurred on or after
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January 1 1972 a12remises owner is not liable for any injury to anX
individual resulting from that exposure caused by a contractor'^emploXee or
agent on the premises owner's 12roperty unless tke12laintiff establishes the
premises owner's intentional violation of an established safe standard that
was in effect at the tim.e of the ex posure and that the alleged violation was in
the nl.aintiff's breathing zone and was the proxiinate cause of the plaintiff's
medical condition.

(B) As used in this section:
(1) "Threshold limit values" means that for the vears 1945 throu^h

1971. the concentration of asbestos in a worker's breathing zone did not
exceed the following maximum allowable exposure limits for the ei^ht-hour
time-wei ^ l̂ted average airbome concentration:

(a) Asbestos: five million particles per cubic foot:
Lb) Cadmium: 0.10 milligrams per cubic zneter;
{c1 Chromic acid and chromates (calculated as chromic oxide): 0 . 10

milligrams per cubic meter:
(d) Lead: 0:15 milli rams Der cubic meter•
(e) Manganese: 6.0 milligrams per cubic meter:
(f) Mercurv: 0.10 milligrams Der cubic ineter•
(g) Zinc oxide: 15.0 milligrams percubic meter:
(h) Chlorinated diphenvls: 1.0 milligram per cubic meter
(i) Chlorinated naphthalenes (trichlgrnanhthalene), 5 . 0 milligrams per

ctibic meter:
(i) Chlorinated naphthalenes (nentachlornUhthalene)• 0 S0 milli grams

per cubic meter.
(2) "Established safeiy standard" means that, for the years after 1971

the concentration of asbestos in the breathing zone of a worker does not
exceed the maximum allowable enosure limits for the eight-hour
time-weighted average airborne concentration as promul at^ ed by the
oceunational safety and health administration OSHA) in effect at the time
of the alleged exposure.

(3) "Embloyee" means an individual who performs labor or 12rovides
construction services pursuant to a construction contract as defined in
section 4123.79 of the Revised Code or a remodelin or reair contract
whether written or oral, if at least ten of the following criteria annlv

fa) The individual is required to comply with instructions from the other
contracting vartv regarding the manner or method of performing services.

(b) The individual is recluired bv the other contracting 2artto have
particular training.

(c) The individual's services are inte rated into the reaular functioning
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of the other contracting vartv.
(d) The individual is required to Derform the work personaliv
(e) The individual is hired, superviseds or paid by the other contractin^

patv.
(f) A continuin relationship exists between the individual and the other

contractingparty that contemplates continuing or recurringwork even if the
work is not full time.

(g) The individual's hours of work are e5tablished by the other
contracting party.

(h) The individual is recluired to devote full time to the business of the
other contractingparty.

(i) The -Derson is required to perform the work on the premises of the

contractingpartv.

(k) The individual is reauired to make oral or written re orts of pro ress
to the other contractina partv

(1) The individual is paid for services on a regular basis includin^
hourly, weekly, or monthlv.

(m) The indiyidual's expenses are Daid for by the other contracting
pAr--ty-

(n) The individual's tools and materials are furnished by the other
contracting partv.

(o) The individual is provided with the facilities used to 12erform
services.

(p) The individual does not realize a nrofit or suffer aloss as a result of
the services 12rovided.

(c7) The individual is not performing services for a number of emDlovers
at the same time.

(r) 'Fhe individual does not make the saine services available to the
general public.

(s) The other contracting party has a ri ng t to di5charge the individual
(t) The individual has the riaht to end the relationship with the other

contracting nartv without incurring liability lsursuant to an etnnlovment
contract or agreement

Sec. 2307.95. (A) Nothina in sections 2307 . 92 to 2307 . 95 of the
Revised Code is intended to doand nothing in an oK f those sections shall be
intemreted to do, either of the following_

(1) Affect the riehts of an 2artkin bankru^tcv proceedings•
(2) Affect the abili of any person who is able to make a showing that
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the uerson satisfies the claim criteria for comDensable claims or demands
under a trust established pursuant to a121an of reorganization under Chanter
11 of the United States Bankruptcy Code, 11 U S C Chapter I 1 to make a
claim or demand aLyainst that trust

(B) Sections 2307.91 to 2307.95 of the Revised Code shall not affect the
scot2e or oneration of anv workers' compensation law or veterans' benefit
program or the exclusive remedy of subrogation under the 12rovisions of that
law or 12rogram and shall not authorize any lawsuit that is barred b,y any
provision of any workers' compensation law,

(Cl Exce Dt as 12rovided in division (D ) of section 2307.92 of the Revised
Code and in other arovisions that relate to the =lication of that division
and the nrocedures and criteria it contains, nothing in sections 2307.92
2307.93 2307.94, and 2307.95 of the Revised Code is intended, and nothing
in anv of those sections shall be interareted to affect any wrongful death
claim, as described in section 2125 .01 of the Revised Code

Sec. 2307.96. (A) If al2laintiff in a tort action alle ê s anv inju or loss
to nerson resultiniz from exposure to asbestos as a result of the tortious act of
one or more defendants, in order to maintain a cause of action a2ainst anv of
those defendants based on that iniurv or loss, the Dlaintiff must wove that
the conduct of that roarticular defendant was a substantial factor in causing
the injuj:y or loss on which the cause of action is based.

/T)! A _^7..__..LSr '- - . _ _. . . . , . „ . . .

plaintiff was exposed to asbestos that was manufactured supplied installed.,
or used by the defendant in the action and that the plaintiffs exposure to the
defendant`s asbestos was a substantial factor in causing the laintifFs injz;
or loss. In determining whether exposure to a particular defendant's asbestos
was a substantial factor in causing the 121aintiff s injuryor loss the trier of
faet in theaction shall consider, without lixnitation all of the following:

(1) The manner in which the nlaintiff was exposed to the defendant's
asbestos;

(21 The nroximitu of the defendant's asbestos to the 121aintiff when the
exposure to the defendant's asbestos occurred

(3) The frecluency and length of the 121aintiff s exDosure to the
defendant's asbestos;

(4) Anv factors that mitigated or enhanced the plaintiffs exposure to
asbestos.

(C) This section anplies onlyto_tortactions that alleize anv iniurv or loss
to berson resultintr from exposure to asbestos and that are brought on or
after the effective date of this section
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Sec. 2307.98. (A) A holder has no obli ation to, and has no liability to
the covered entity or to any person with resuect to anv oblig;ation or liabilitv
of the covered entiiy in an asbestos claim under the doctrine of 12iercin z the
corDorate veil unless the nerson seeking to Dierce the corporate veil
demonstrates all of the following:

(1) The holder exerted such control over the covered entitv that the
covered entitv had no seDarate mind, will, or existence of its own.

(2) The holder caused the covered enti y to be used for the -Dumose of
perpetrating, and the covered entity 12eLpetratedan actual fraud on the
person seekina to pierce the cor2orate veil nrimaril y for the direct necuniarv
benefit of the holder.

(3) The berson seeking to Dierce the cornorate veil sustained an inju , or
unjust loss as a direct result of the control described in division (A)(l) of
this section and the fraud described in division (A)(2) of this section.

(B) A court shall not find that th:e holder exerted such control over the
covered entity that the covered entiiy did not have a separate mind will, or
existence of its own or to have caused the covered entity to be used for the
12uraose of perpetrating a fraud solely as a result of any of the following
actions, events, or relationships:

(1) The holder is an affiliate of the covered entily and nrovides le ga1
accounting, treasury, cash mannement human resources, administrative, or
other similar services to the covered entitv leases assets to the covered
entitv, or makes its employees available to the covered entity.

((2) The holder loans funds to the covered entity or gLiarantees the
obligations of the covered entitv

(3) The officers and directors of the holder are also officers and
directors of the covered entitv.

(4) The covered entiiy makes payments of dividends or other
distributions to the holder or repays loans owed to the holder.

(5) In the case of a covered entity that is a limited liabilitv companv. the
holder or its emplovees or aaents serve as the manager of the covered entitv.

(C) The Derson seekina to 12ierce the coMorate veil has the burden of
12roof on each and every element of the erson's claim and must 12rove each
element by a preponderance of the evidence,

tD) An Iiability of the holder described in division (A) of this section
for an oblifiation or liabilitv that is limited by that division is exclusive and
preempts anv other obliaation or habilit ,̂ • imoosed Won that holder for that
obli2ation or liability under common law or otherwise

(E) This section is intended to codifv the elements of the common law
cause of action for 12iercing the corborate veil and to abrogate the common
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law cause of action and remedies relating to piercing the co orate veil in
__S__._i__ ..1. . lT ^9. • .9 . . . e 1^i . ^ ^ .. . .

the effective date of this section.
(F) This section applies to all asbestos claims commenced on or after

the effective date of this section or commenced prior to and pending on the
effective date of this section.

(G) This section applies to all actions asserting the doctrine of pierciriz
the cornorate veil brought against a holder if any of the following aMlv•

(1) The holder is an individual and resides in this state.
(2) The holder is a coraoration organized under the laws of this state.
(3) The holder is a corporation with its 12rincil2g!l12lace of business in this

state.
(4) The holder is a foreign corporation that is authorized to conduct or

has conducted business in this state.
(5) The holder is a foreign corlaoration whose parent corporation is

authorized to conduct business in this state.
(6) The person seeking to 12ierce the corporate veil is a resident of this

state.
(H) As used in this section, unless the context otherwise requires:
(1) "Affiliate" and "beneficial owner" have the same meanings as in

section 1704.01 of the Revised Code.
(2) "Asbestos" has the same meaning as in section 2307.91 of the

Revised Code.
(3) "Asbestos claim" means any claim, wherever or whenever made for

damaaes, losses, indemnification, contribution, or other relief arising out of
based on, or in anywayrelated to asbestos. "Asbeslos claim" includes any
of the followinz:

(a) A claim made by or on behalf of any nerson who has been exposed
toasbestos, or any renresentative, spouse. parent child, or other relative of
that nerson for iniurv including mental or emotional rnjuru, death, or loss

the person's exposure to asbestosi
(b) A claim for damage or loss to property that is caused by the

installation,12resence, or removal of asbestos.
LQ"Cornoration" m.eans a coMoration for profit, including the

following:
(a) A domestic corporation that is organized under the laws of this state•
(b) A foreign coMoration that is or anized under laws other than the
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laws of this state and that has had a certificate of authoritv to transact
business in this state or has done business in this state .

(5) "Covered entitv" means a corporation limited liability companv
limited partnership, or any other entity organized under the laws of an
iurisdiction, domestic or foreign, in which the shareholders , owners , or
members are generally not responsible for the debts and obligations of the
enti . Nothing in this section. limits or otherwise affects the liabilities
imposed on I general partner of a limited partnership .

(6) "Holder" means a berson who is the holder or beneficial owner of, or
subscriber to, shares or any Qther ownershin interest of a covered entit,v a
member of a covered entitv, or an affiliate of any person who is the holder
or beneficial owner of, or subscriber to, shares or any other ownership
interest of a covered entity.

(7) "Piercing the corporate veil" means anv and all common law
doctrines by which a holder may be liable for an obligation or liabilitY of a
covered entity on the basis that the holder controlled the covered entity the
holder is or was the alter ego of the covered entitX, or the covered entity has
been used for the nurpose of actual or constructive fraud or as a sham to
neraetrate a fraud or an:y other common law doctrine by which the covered
entity is disregarded for pun2oses of imposing liabilitv on a holder for the
debts or obligations of that covered entitv.

(8) "Person°' has the samg meaning as in section 1701.01 of the Revised
Code.

Sec. 2505.02. (A) As used in this section:
(1) "Substantial right" means a right that the United States Constitution,

the Ohio Constitution, a statute, the common law, or a rule of procedure
entitles a person to enforce or protect.

(2) "Special proceeding" means an action or proceeding that is specially
created by statute and that prior to 1853 was not denoted as an action at law
or a suit in equity.

(3) "Provisional remedy" means a proceeding ancillary to an action,
including, but not limited to, a proceeding for a preliminary injunction,
attachment, discovery of privileged matter, of suppression of evidence, a
prima-facie showi:ngpursuant to seEtion 2307.92 of the Revised Code or a
finding made pursuant to division (A)(3) of section 2307.93 of the Revised
Code.

(B) An order is a final order that may be reviewed, affirmed, modified,
or reversed, with or without retrial, when it is one of the following:

(1) An order that affects a substantial right in an action that in effect
determines the action and prevents a judgment;
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(2) An order that affects a substantial right made in a special proceeding
or upon a summary application in an action after judgment;

(3) An order that vacates or sets aside a judgment or grants a new trial;
(4) An order that grants or denies a provisional remedy and to which

both of the following a.pply:
(a) The order in effect determines the action with respect to the

provisional remedy and prevents a judgment in the action in favor of the
appealing party with respect to the provisional remedy.

(b) The appealing party would not be afforded a meaningful or effective
remedy by an appeal following final judgment as to all proceedings, issues,
claims, and parties in the action.

(5) An order that determines that an action may or may not be
maintained as a class action.

(C) When a court issues an order that vacates or sets aside a judgment or
grants a new trial, the court, upon the request of either party, shall state in
the order the grounds upon which the new trial is granted or the judgment
vacated or set aside.

(D) This section applies to and governs any action, including an appeal,
that is pending in any court on the effv; t..^ ^^°^.,rt a*..a^^ ^ ^^^+^ 'z^^=s affien^a e+4 JulX22,
1998, and all claims filed or actions commenced on or after *'^A ^^^'- A* -°^
.a°,'e ef +h;s aw°effdmeff+ July 22. 1998, notwithstanding any provision of any
prior statute or rule of law of this state.

SECTION 2. That existing section 2505.02 of the Revised Code is hereby
repealed.

SEeTIoN 3. (A) The General Assembly makes the following statement of
findings and intent:

(1) Asbestos claims have created an increased amount of litigation in
state and federal courts that the United States Supreme Court has
characterized as "an elephant mass" of cases.

(2) The current asbestos personal injury litigation system is unfair and
inefficient, imposing a severe burden on litigants and taxpayers alike. A
recent RAND study estimates that a total of fifty-four billion dollars have
already been spent on asbestos litigation and the costs continue to mount.
Compensation for asbestos claims has risen sharply since 1993. The typical
claimant in an asbestos lawsuit now names sixty to seventy defendants,
compared with an average of twenty named defendants two decades ago.
The RAND Report also suggests that at best, only one-half of all claimants
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have come forward and at worst, only one-fifth have filed claims to date.
Estimates of the total cost of all claims range from two hundred to two
hundred sixty-five billion dollars. Tragically, plaintiffs are receiving less
than forty-three cents on every dollar awarded, and sixty-five per cent of the
compensation paid, thus far, has gone to claimants who are not sick.

(3) The extraordinary volume of nonmalignant asbestos cases continue
to strain federal and state courts>

(a) Today, it is estimated that there are more than two hundred thousand
active asbestos cases in courts nationwide. According to a recent RAND
study, over six hundred thousand people have filed asbestos claims for
asbestos-related personal injuries through the end of 2000.

(b) Before 1998, five states, Mississippi, New York, West Virginia,
Texas, and Ohio, accounted for nine per cent of the cases filed. However,
between 1998 and 2000, these same five states handled sixty-six per cent of
all filings. Today, Ohio has become a haven for asbestos claims and, as a
result, is one of the top five state court venues for asbestos filings.

(e) According to testimony by Laura Hong, a partner at the law firm of
Squire, Sanders & Dempsey who has been defending companies in asbestos
personal injury litigation since 1985, there are at least thirty-five thousand
asbestos personal injuiy cases pending in Ohio state courts today.

(d) If the two hundred thirty-tbree Ohio state court general jurisdictional
judges started trying these asbestos cases today, Ms. Hong noted, each
would have to try over one hundred fifty cases before retiring the current
docket. That figure conservatively computes to at least one hundred fifty
trial weeks or more than three years per judge to retire the current docket.

(e) The current docket, however, continues to increase at an exponential
rate. According to Judge Leo Spellacy, one of two Cuyahoga County
Common Pleas Court judges appointed by the Ohio Supreme Court to
manage the Cuyahoga County case management order for asbestos cases, in
1999 there were approximately twelve thousand eight hundred pending
asbestos cases in Cuyahoga County. However, by the end of October 2003,
there were over thirty-nine thousand pending asbestos cases. Approximately
two hundred new asbestos cases are filed in Cuyahoga County every month.

(4) Nationally, asbestos personal injury litigation has already
contributed to the bankruptcy of more than seventy companies, including
nearly all manufacturers of asbestos textile and insulation products, and the
ratio of asbestos-driven bankruptcies is accelerating.

(a) As stated by Linda Woggon, Vice President of Governmental Affairs
of the Ohio Chamber of Commerce, a recent KAND study found that during
the first ten months of 2002, fifteen companies facing significant
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asbestos-related liabilities filed for bankruptcy and more than sixty thousand
jobs have been lost because of these bankruptcies. The RAND study
estimates that the eventual cost of asbestos litigation could reach as high as
four hundred twenty-three thousand jobs.

(b) Joseph Stiglitz, Nobel award-winning economist, in "The Impact of
Asbestos Liabilities on Workers in Bankrupt Firms," calculated that
bankruptcies caused by asbestos have already resulted in the loss of up to
sixty thousand jobs and that each displaced worker in the bankrupt
companies will lose, on average, an estimated twenty-five thousand to fifty
thousand dollars in wages over the worker's career, and at least a quarter of
the accumulated pension benefits.

(c) At least five Ohio-based companies have been forced into
bankruptcy because of an unending flood of asbestos cases brought by
claimants who are not sick.

(d) Owens Coming, a Toledo company, has been sued four hundred
thousand times by plaintiffs alleging asbestos-related injury and as a result
was forced to file bankruptcy. The type of job and pension loss many
Toledoans have faced because of the Owens Coming bankruptcy also can be
seen in nearby Licking County where, in 2000, Owens Coming laid off two
hundred seventy-five workers from its Granville plant. According to a study
conducted by NERA Economic Consulting in 2000, the ripple effect of
those losses is predicted to result in a total loss of five hundred jobs and a
fifteen-million to twenty-million dollar annual reduction in regional income.

(e) According to testimony presented by Robert Bunda, a partner at the
iirm of Bunda, Stutz & DeWitt in Toledo, Ohio who has been involved with
the defense of asbestos cases on behalf of Owens-Illinois for twenty-four
years, at least five Ohio-based companies have gone bankrupt because of the
cost of paying people who are not sick. Wage losses, pension losses, and job
losses have significantly affected workers for the bankrupt companies like
Owens Coming, Babcox & Wilcox, North American Refractories, and
A-Best Corp.

(5) The General Assembly recognizes that the vast majority of Ohio
asbestos claims are filed by individuals who allege they have been exposed
to asbestos and who have some physical sign of exposure to asbestos, but
who do not suffer from an asbestos-related impairment. Eighty-nine per cent
of asbestos claims come from people who do not have cancer. Sixty-six to
ninety per cent of these non-cancer claiinants are not sick. According to a
Tiltinghast-Towers Perrin study, ninety-four per cent of the fifty-two
thousand nine hundred asbestos claims filed in 2000 concerned claimants
who are not sick. As a result, the General Assembly recognizes that
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reasonable medical criteria are a necessary response to the asbestos
litigation crisis in this state. Medical criteria will expedite the resolution of
claims brought by those sick claimants and will ensure that resources are
available for those who are currently suffering from asbestos-related
illnesses and for those who may become sick in the future. As stated by Dr.
James Allen, a pulmonologist, Professor and Vice-Chairman of the
Department of Internal Medicine at The Ohio State University, the medical
criteria included in this act are reasonable criteria and are the first step
toward ensuring that impaired plaintiffs are compensated. In fact, Dr. Allen
noted that these criteria are minimum medical criteria. In his clinical
practice, Dr. Allen stated that he always performs additional tests before
assigning a diagnosis of asbestosis and would never rely solely on these
medical criteria.

(6) The cost of compensating exposed individuals who are not sick
jeopardizes the ability of defendants to compensate people with cancer and
other serious asbestos-related diseases, now and in the future; threatens
savings, retirement benefits, and jobs of the state's current and retired
employees; adversely affects the communities in which these defendants
operate; and impairs Ohio's econonly.

(7) The public interest requires the deferring of claims of exposed
individuals who are not sick in order to preserve, now and for the future,
defendants' ability to compensate people who develop cancer and other
serious asbestos-related injuries and to safeguard. the jobs, benefits, and
savings of the state's employees and the well being of the Ohio economy.

(B) In enacting sections 2307.91 to 2307.98 of the Revised Code, it is
the intent of the General Assembly to: (1) give priority to those asbestos
claimants who can demonstrate actual physical harm or illness caused by
exposure to asbestos; (2) fully preserve the rights of claimants who were
exposed to asbestos to pursue compensation should those claimants become
impaired in the future as a result of such exposure; (3) enhance the ability of
the state's judicial systems and federal judicial systems to supervise and
control litigation and asbestos-related bankruptcy proceedings; and (4)
conserve the scarce resources of the defendants to allow compensation of
cancer victims and others who are physically impaired by exposure to
asbestos while securing the right to similar compensation for those who may
suffer physical impairment in the future.

SrCTIoN 4. (A) As used in this section, "asbestos," "asbestos claim,"

"exposed person," and "substantial contributing factor" have the same
meanings as in section 2307.91 of the Revised Code.
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(B) The General Assembly acknowledges the Supreme Court's authority
in prescribing rules governing practice and procedure in the courts of this
state, as provided by Section 5 of Article IV of the Ohio Constitution.

(C) The General Assembly hereby requests the Supreme Court to adopt
rules to specify procedures for venue and consolidation of asbestos elaims
brought pursuant to sections 2307.91 to 2307.95 of the Revised Code.

(D) With respect to procedures for venue in regard to asbestos claims,
the General Assembly hereby requests the Supreme Court to adopt a rule
that requires that an asbestos claim meet specific nexus requirements,
including the requirement that the plaintiff be domiciled in Ohio or that
Ohio is the state in which the plaintiffs exposure to asbestos is a substantial.
contributing factor.

(E) With respect to procedures for consolidation of asbestos claims, the
General Assembly hereby requests the Supreme Court to adopt a rule that
permits consolidation of asbestos claims only with the consent of all parties,
and in absence of that consent, permits a court to consolidate for trial only
those asbestos claims that relate to the same exposed person and members of
the exposed person's household.

SECTroN 5. It is the intent of the General Assembly in enacting section
2307.96 of the Revised Code in this act to establish specific factors to be
considered when detemlining whether a particular plaintiffs exposure to a
particular defendant's asbestos was a substantial factor in causing the
plaintiffs injury or loss. The consideration of these factors involving the
plaintiffs proximity to the asbestos exposure, frequency of the exposure, or
regularity of the exposure in tort actions involving exposure to asbestos is
consistent with the factors listed by the court in Lohrmann v. Pittsburgh
Corning Cor. (4th Cir. 1986), 782 F.2d 1156. The General Assembly by its
enactment of those factors intends to clarify and define for judges and juries
that evidence which is relevant to the common law requirement that plaintiff
must prove proximate causation. It recognizes this section's language is
contrary to the language contained in paragraph 2 of the Syllabus of the
Ohio Supreme Court in Horton v. Harwick Chemical Corp. (1995), 73 Ohio
St.3d 679. However, the General Assembly also recognizes that the courts
of Ohio prior to the Horton decision generally followed the rationale of the
Lohrrnann decision in determining whether plaintiff had submitted any
evidence that a particular defendant's product was a substantial cause of the
plaintiffs injury in tort actions involving exposure to certain hazardous or
toxic substances, and that the Lohrmann factors were of great assistance to
the trial courts in the consideration of summary judgment motions and to
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juries when deciding issues of proximate causation. The General Assembly
further recognizes that a large number of states have adopted this standard.
It has also held hearings where medical evidence has been submitted
indicating such a standard is medically appropriate and is scientifically
sound public policy. The Lohrmann standard provides litigants, juries, and
the courts of Ohio an objective and easily applied standard for determining
whether a plaintiff has submitted evidence sufficient to sustain plaintiffs
burden of proof as to proximate causation. Where specific evidence of
frequency of exposure, proximity and length of exposure to a particular
defendant's asbestos is lacking, summary judgment is appropriate in tort
actions involving asbestos because such a pla.intiff lacks any evidence of an
essential element necessary to prevail. To submit a legal concept such as a
"substantial factor" to a jury in these complex cases without such
scientifically valid defining factors would be to invite speculation on the
part of juries, something that the General Assembly has determined not to be
in the best interests of Ohio and its courts.

SECTION 6. If any item of law that constitutes the whole or part of a
section of law contained in this act, or if any application of any item of law
that constitutes the whole or part of a section of law contained in this act, is
held invalid, the invalidity does not affect other items of law or applications
of items of law that can be given effect without the invalid item of law or
application. To this end, the items of law of which the sections contained in
this act are composed, and their applications, are independent and severable.

SECTION 7. If any item of law that constitutes the whole or part of a
section of law contained in this act, or if any application of any item of law
contained in this act, is held to be preempted by federal law, the preemption
of the item of law or its application does not affect other items of law or
applications that can be given affect. The items of law of which the sections
of this act are composed, and their applications, are independent and
severable.
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SEC't'toN 8. The General Assembly hereby requests the Supreme Court
to collect data regarding the number of awards made pursuant to section
2323.42 or 2323.51 of the Revised Code to parties to civil actions in the
courts of common pleas who were adversely affected by frivolous conduct
as defined i.n section 2323.51 of the Revised Code or by the bringing of a
civil action for which there was not a reasonable good faith basis.

Speaker of the House of Representatives.

Passed

Approved

President of the Senate.

20

20

Gvvernor.



Am. Sub. H. B. No. 292
26

The section numbering of law of a general and permanent nature is
complete and in conformity with the Revised Code.

Director, Legislative Service Commission.

Filed in the office of the Secretary of State at Columbus, Ohio, on the
_ day of A. D. 20

Secretary of'State.

File No. Effective Date
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