PROPOSED AMENDMENTS TO THE

SUPREME COURT RULES FOR THE GOVERNMENT OF THE BAR OF OHIO


Comments Requested:  The Supreme Court of Ohio will accept public comments until April 13, 2010 on the following proposed amendments to the Rules for the Government of the Bar of Ohio.  Comments on the proposed amendments should be submitted in writing to:  Michelle Hall, Attorney Services Counsel, Supreme Court of Ohio, 65 South Front Street, 5th Floor, Columbus, Ohio  43215-3431, or Michelle.Hall@sc.ohio.gov not later than April 13, 2010.  Please include your full name and mailing address in any comments submitted by e-mail.

Key to Proposed Amendment:

1.
Original language of the rule appears as regular typescript.

2.
Language to be deleted appears thus.

3.
Language to be added appears thus.

RULES FOR THE GOVERNMENT OF THE BAR OF OHIO

***
RULE VII.  UNAUTHORIZED PRACTICE OF LAW


Section 1.  Board on the Unauthorized Practice of Law.


(A)
There shall be a Board on the Unauthorized Practice of Law of the Supreme Court consisting of twelve thirteen commissioners appointed by this the Court.  Eleven commissioners shall be attorneys admitted to the practice of law in Ohio and one two commissioner commissioners shall be a person persons who is not admitted to the practice of law in any state.   The term of office of each commissioner shall be three years, beginning on the first day of January next following the commissioner’s appointment.  Appointments to terms commencing on the first day of January of any year shall be made prior to the first day of December of the preceding year.  A commissioner whose term has expired and who has an uncompleted assignment as a commissioner shall continue to serve for the purpose of that assignment until the assignment is concluded before the Board, and the successor commissioner shall take no part in the proceedings of the Board concerning the assignment.  No commissioner shall be appointed for more than two consecutive three-year terms. Vacancies for any cause shall be filled for the unexpired term by the Justice who appointed the commissioner causing the vacancy or by the successor of that Justice.  A commissioner appointed to a term of fewer than three years to fill a vacancy may be reappointed to not more than two consecutive three-year terms. 

(B)
Annually, the Court shall designate one commissioner as chair of the Board.  The Board shall each year elect an attorney commissioner as chair and vice-chair.  A commissioner may be reappointed reelected as chair, but shall not serve as chair for more than three two consecutive one-year terms. A commissioner may be reelected as vice-chair, but shall not serve as vice-chair for more than two consecutive one-year terms.   The Administrative Director or his or her designee shall serve as the Secretary of the Board.  The chair, vice-chair, or the Secretary may execute administrative documents on behalf of the Board.  The Secretary may execute any other documents at the direction of the chair or vice-chair.

(C)
Commissioners shall be reimbursed for expenses incurred in the performance of their official duties.  Reimbursement shall be paid from the Attorney Registration Services Fund.


(D)
Initial appointments for terms beginning January 1, 2005, shall be as follows:

(1)
One attorney and one nonattorney shall be appointed for terms ending December 31, 2005.  Commissioners appointed pursuant to this division shall be eligible for reappointment to two consecutive three-year terms.

(2)
Two attorneys shall be appointed for terms ending December 31, 2006.  Commissioners appointed pursuant to this division shall be eligible for reappointment to two consecutive three-year terms.

(3)
One attorney shall be appointed for a term ending December 31, 2007.  A commissioner appointed pursuant to this division shall be eligible for reappointment to one three-year term.

(4) Thereafter, appointments shall be made pursuant to division (A) of this section.
(E)
For the initial appointment beginning January 1, 2011, one nonattorney shall be appointed for a term ending December 31, 2013.  A commissioner appointed pursuant to this division shall be eligible for reappointment to one three-year term.
Section 2.  Jurisdiction of Board.


(A)
The unauthorized practice of law is:

(1) The rendering of legal services for another by any person not admitted to practice in Ohio under Rule I of the Supreme Court Rules for the Government of the Bar and not granted active status under Rule VI, or unless the person is: and not  

(a)
certified Certified as a legal intern under Rule Gov.Bar R. II and rendering legal services in compliance with that rule,; 
(b)
Granted corporate status under Gov.Bar R. VI and rendering legal services in compliance with that rule; 
(c)
Certified to temporarily practice law in legal services, public defender, and law school programs under Rule Gov.Bar R. IX and rendering legal services in compliance with that rule,; or
(d)
Registered as a foreign legal consultant under Rule Gov.Bar R. XI and rendering legal services in compliance with that rule,; 
(e)
Granted permission to appear pro hac vice by a tribunal in a proceeding in accordance with Gov.Bar R. XII and rendering legal services in that proceeding;
(f)
Rendering legal services in accordance with Rule 5.5 of the Ohio Rules of Professional Conduct (titled “Unauthorized practice of law; multijurisdictional practice of law”);
(2)
The rendering of legal services for another by any person:

(a) Disbarred from the practice of law in Ohio under Gov.Bar R. V;
(b) Designated as resigned or resigned with disciplinary action pending under former Gov.Bar R. V (prior to September 1, 2007);

(c) Designated as retired or resigned with disciplinary action pending under Gov.Bar R. VI;
(d) Registered as retired under former Gov.Bar R. VI (prior to September 1, 2007);
(3)
The rendering of legal services for another by any person admitted to the practice of law in Ohio under Gov.Bar R. I while the person is:

(a)
Suspended from the practice of law under Gov.Bar R. V;

(b)
Registered as an inactive attorney under Gov.Bar R. VI;

(c)
Summarily suspended from the practice of law under Gov.Bar R. VI for failure to register;

(d)
Suspended from the practice of law under Gov.Bar R. X for failure to satisfy continuing legal education requirements;

(4)
Holding out to the public or otherwise representing oneself as authorized to practice law in Ohio by a person not authorized to practice law by the Supreme Court Rules for the Government of the Bar or Prof. Cond. R. 5.5.  
For purposes of this section, “holding out” includes conduct prohibited by divisions (A)(1) and (2) and (B)(1) of section 4705.07 of the Revised Code.

(B) The Board shall receive evidence, preserve the record, make findings, and submit recommendations concerning complaints of unauthorized practice of law except for complaints against persons listed in division (A)(3) of this section, which shall be filed in accordance with the disciplinary procedure set forth in Gov.Bar R. V. 

(C) The Board may issue informal, nonbinding advisory opinions to any regularly organized bar association in this state, or Disciplinary Counsel, or the Attorney General in response to prospective or hypothetical questions of public or great general interest regarding the application of Gov. Bar R. VII this rule and the unauthorized practice of law.  The Board shall not issue advisory opinions in response to requests concerning a question that is pending before a court or a question of interest only to the person initiating the request.  All requests for advisory opinions shall be submitted, in writing, to the Secretary of the Board with information and details sufficient to enable adequate consideration and determination of eligibility under these rules this rule.


The Secretary shall acknowledge the receipt of each request for an advisory opinion and forward copies of each request to the commissioners Board.  The Board shall select those requests that shall receive an advisory opinion.  The Board may decline to issue an advisory opinion and the Secretary promptly shall notify the requesting party.  An advisory opinion approved by the Board shall be issued to the requesting party over the signature of the Secretary.


Advisory opinions shall be public and distributed by the Board.


(D) Referral of Procedural Questions to Board.  In the course of an investigation, the chair of the unauthorized practice of law committee of a bar association, or Disciplinary Counsel, or the Attorney General may direct a written inquiry regarding a procedural question to the chair of the Board chair or vice-chair.  The inquiry shall be sent to the Secretary of the Board.  The chair or vice-chair and the Secretary shall consult and direct a response.

Section 3.  Referral for Investigation.

The Board may refer to the unauthorized practice of law committee of the appropriate bar association, or to Disciplinary Counsel, or the Attorney General any matters coming to its attention for investigation as provided in this rule.

Section 4.  Application of Rule.

(A)
All proceedings arising out of complaints of the unauthorized practice of law shall be brought, conducted, and disposed of in accordance with the provisions of this rule except for complaints against persons listed in section 2(A)(3) of this rule, which shall be filed in accordance with the disciplinary procedure set forth in Gov.Bar R. V.  A bar association that permits the membership of any attorney practicing within the geographic area served by that association without reference to the attorney's area of practice, special interest, or other criteria and that satisfies other criteria that may be established by Board regulations may establish an unauthorized practice of law committee.  Members of bar association unauthorized practice of law committees shall be attorneys admitted to the practice of law in Ohio.  Unauthorized practice of law committees,  and Disciplinary Counsel, and the Attorney General may share information with each other regarding investigations and prosecutions.  Such discussions This information shall be confidential and not subject to discovery or subpoena.  Unauthorized practice of law committees may conduct joint investigations and prosecutions of unauthorized practice of law matters with each other, and with Disciplinary Counsel, and the Attorney General.


(B)
The unauthorized practice of law committee of a bar association or Disciplinary Counsel shall investigate any matter referred to it or that comes to its attention and may file a complaint pursuant to this rule. The Attorney General may also file a complaint pursuant to this rule. The Board, Disciplinary Counsel, and the president, secretary, or chair of the unauthorized practice of law committee of a bar association, and the Attorney General may call upon an attorney or judge in Ohio to assist in any investigation or to testify in any hearing before the Board as to any matter as to which he or she would not be bound to claim privilege as an attorney.  No attorney or judge shall neglect or refuse to assist in any investigation or to testify.


(C)
By the thirty-first day of January of each year, each bar association, and Disciplinary Counsel, and the Attorney General shall file with the Board, on a form provided by the Board, a report of its activity on unauthorized practice of law complaints, investigations, and other matters requested by the Board.  The report shall include all activity for the preceding calendar year.


(D)
For complaints filed more than sixty days prior to the close of the report period on which a disposition has not been made, the report shall include an expected date of disposition and a statement of the reasons why the investigation has not been concluded.

Section 5.
The Complaint; Where Filed; By Whom Signed.

(A)
A complaint shall be a formal written complaint alleging the unauthorized practice of law by one who shall be designated as the Respondent respondent.  The original complaint shall be filed in the office of the Secretary of the Board and shall be accompanied by thirteen copies plus two copies for each respondent named in the complaint.  A complaint shall not be accepted for filing unless it is signed by one or more attorneys admitted to the practice of law in Ohio who shall be counsel for the Relator relator. The complaint shall be accompanied by a certificate in writing signed by the president, secretary or chair of the unauthorized practice of law committee of any regularly organized bar association, or Disciplinary Counsel, or the Attorney General, who shall be the Relator relator, certifying that counsel are authorized to represent relator and have accepted the responsibility of prosecuting the complaint to conclusion.  The certification shall constitute a representation that, after investigation, relator believes probable cause exists to warrant a hearing on the complaint and shall constitute the authorization of counsel to represent relator in the action as fully and completely as if designated by order of the Supreme Court of Ohio with all the privileges and immunities of an officer of this the Court.  The Attorney General may serve as co-relator with any regularly organized bar association or Disciplinary Counsel.  
(B)
Upon the filing of a complaint with the Secretary of the Board, the relator shall forward a copy of the complaint to Disciplinary Counsel, the unauthorized practice of law committee of the Ohio State Bar Association, and any local bar association serving the county or counties from which the complaint emanated, except that the relator need not forward a copy of the complaint to itself.


Section 5a.
Interim Cease and Desist Order

(A)(1) Upon receipt of substantial, credible evidence demonstrating that an individual or entity has engaged in the unauthorized practice of law and poses a substantial threat of serious harm to the public, the Disciplinary Counsel, or the unauthorized practice of law committee of any regularly organized bar association, or the Attorney General, which shall be referred to as the relator, shall do both of the following: 

(a) Prior to filing a motion for an interim cease and desist order, make a reasonable attempt to provide the individual or entity, who shall be referred to as respondent, with notice, which may include notice by telephone, that a motion requesting an interim order that the respondent cease and desist engaging in the unauthorized practice of law will be filed with the Supreme Court and the Board on the Unauthorized Practice of Law.
(b) Simultaneously file a motion with the Supreme Court and the Board on the Unauthorized Practice of Law requesting that the Court order respondent to immediately cease and desist engaging in the unauthorized practice of law. The relator shall include, in its motion, proposed findings of fact, proposed conclusions of law, and other information in support of the requested order. Evidence relevant to the requested order shall be attached to or filed with the motion.  The motion shall include a certificate detailing the attempts made by relator to provide advance notice to the respondent of relator’s intent to file the motion. The motion also shall include a certificate of service on the respondent at the most recent address of the respondent known to the relator. Upon the filing of a motion with the Court and the Board, proceedings before the Court shall be automatically stayed and the matter shall be deemed to have been referred by the Court to the Board for application of this rule.
(2) After the filing of a motion for an interim cease and desist order the respondent may file a memorandum opposing the motion in accordance with Rule XIV of the Rules of Practice of the Supreme Court of Ohio. The respondent shall attach or file with the memorandum any rebuttal evidence and simultaneously file a copy with the Board on the Unauthorized Practice of Law.  If a memorandum in opposition to the motion is not filed, the stay of proceedings before the Supreme Court shall be automatically lifted and the Court shall rule on the motion pursuant to division (C) of this section.

(B) Upon the filing of a memorandum opposing the motion for an interim cease and desist order, the Chair of the Board chair on the Unauthorized Practice of Law or the Chair’s chair’s designee (“Commissioner”) (“commissioner”) shall set the matter for hearing within seven days.  A designee shall be an attorney member of the Board.  Upon review of the filings of the parties, the Commissioner commissioner will determine whether an oral argument or an evidentiary hearing shall be held based upon the existence of any genuine issue of material fact. Within seven days after the close of hearing, the Commissioner commissioner shall file a Report report, including the transcript of hearing and the record, with the Supreme Court recommending whether or not an interim cease and desist order should be issued.  Upon the filing of the Commissioner’s Report commissioner’s report, the stay of Supreme Court proceedings shall be automatically lifted.

(C) Upon consideration of the Commissioner’s Report commissioner’s report required by division (B) of this section, or if no memorandum in opposition is filed, the Supreme Court may enter an order that the respondent cease and desist engaging in the unauthorized practice of law, pending final disposition of proceedings before the Board, predicated on the conduct threatening the serious harm posing a substantial threat of serious harm to the public, or may order other action as the Court considers appropriate.

(D)(1) The respondent may request dissolution or modification of the cease and desist order by filing a motion with the Supreme Court. The motion shall be filed within thirty days of entry of the cease and desist order, unless the respondent first obtains leave of the Supreme Court to file a motion beyond that time. The motion shall include a statement and all available evidence as to why the respondent no longer poses a substantial threat of serious harm to the public. A copy of the motion shall be served by the respondent on the relator. The relator shall have ten days from the date the motion is filed to file a response to the motion. The Supreme Court promptly shall review the motion after a response has been filed or after the time for filing a response has passed. 

(2) In addition to the motion allowed by division (D)(1) of this section, the respondent may file a motion requesting dissolution of the interim cease and desist order, alleging that one hundred eighty days have elapsed since the entry of the order and the relator has failed to file with the Board a formal complaint predicated on the conduct that was the basis of the order. A copy of the motion shall be served by the respondent on the relator. The relator shall have ten days from the date the motion is filed to file a response to the motion. The Supreme Court promptly shall review the motion after a response has been filed or after the time for filing a response has passed. 

(E) The Rules of Practice of the Supreme Court of Ohio shall apply to interim cease and desist proceedings filed pursuant to this section. 

(F) Upon the entry of an interim cease and desist order or an entry of dissolution or modification of such order, the Clerk of the Supreme Court of Ohio shall mail certified copies of the order as provided in Section section 19(E) of this Rule rule.

Section 5b.  Settlement of Complaints; Consent Decrees 

(A) As used in this section:

(1) A “settlement agreement” is a voluntary written agreement entered into between the parties without the continuing jurisdiction of the Board or the Supreme Court.

(2) A “consent decree” is a voluntary written agreement entered into between the parties, approved by the Board, and approved and ordered by the Supreme Court. The consent decree is the final judgment of the Supreme Court and is enforceable through contempt proceedings before the Court.

(3) A “proposed resolution” is a proposed settlement agreement or a proposed consent decree.

(B) (1) The proposed resolution of a complaint filed pursuant to Gov. Bar R.VII, Section section 5 of this rule, prior to adjudication by the Board, shall not be permitted without the prior review of the Board, or the Supreme Court, or both.  Parties contemplating the proposed resolution of a complaint shall file a motion to approve settlement agreement or motion to approve consent decree, whichever is applicable, with the Secretary of the Board.  The motion shall be accompanied by:

(1)
A proposed settlement agreement or a proposed consent decree that is signed by the respondent, respondent’s counsel, if the respondent is represented by counsel, and the relator and contains a stipulation of facts and waiver of notice and hearing as stated in section 7(H) of this rule; 

(2) A memorandum in support of the proposed resolution that demonstrates the resolution complies with the factors set forth in division (C) of this section and makes a recommendation concerning civil penalties based upon the factors set forth in section 8(B) of this rule and Regulation 400(F) of the Regulations Governing Procedure on Complaints and Hearings Before the Board on the Unauthorized Practice of Law;
(3) An itemized statement of the relator’s costs or a statement that no costs have been incurred.
The voluntary dismissal of a Complaint complaint filed pursuant to Civ.R. Rule 41(A) in conjunction with a proposed resolution is subject to the requirements of this section.
(C) The Board shall determine whether a proposed resolution shall be considered and approved by either the Board or the Supreme Court based on the following factors:

(1) The extent the proposed resolution: is submitted in the form of a proposed consent decree;


(a) 
Protects the public from future harm and remedies any substantial injury;


(b) 
Resolves material allegations of the unauthorized practice of law;

(c) 
Contains an admission by the respondent to material allegations of the unauthorized practice of law as stated in the complaint and a statement that the admitted conduct constitutes the unauthorized practice of law;

(d) 
Involves public policy issues or encroaches upon the jurisdiction of the Supreme Court to regulate the practice of law;


(e) 
Contains an agreement by the respondent to cease and desist the alleged activities;


(f) 
Furthers the stated purposes of this rule;

(g) 
Designates whether civil penalties are to be imposed in accordance with section 8 of this rule;


(h) 
Assigns the party responsible for costs, if any;

(2) The admission of the respondent to material allegations of the unauthorized practice of law as stated in the complaint;

(3) The extent the public is protected from future harm and any substantial injury is remedied by the agreement;

(4) Any agreement by the respondent to cease and desist the alleged activities;

(5) The extent the settlement agreement resolves material allegations of the unauthorized practice of law;

(6) The extent the agreement involves public policy issues or encroaches upon the jurisdiction of the Supreme Court to regulate the practice of law;

(7) The extent the settlement agreement furthers the stated purposes of Gov. Bar R. VII;


(8)  (2) The extent the motion to approve settlement agreement or consent decree and any accompanying documents comply with the requirements of division (B) of this section;

(3) Any other relevant factors.

(D) Review by the Board
(1) Upon receipt of a proposed resolution, the Board chair shall direct the assigned hearing panel to prepare a written report setting forth its recommendation for the acceptance or rejection of the proposed resolution.  The Board shall vote to accept or reject the proposed resolution.  Upon a majority vote to accept a settlement agreement, an order shall be issued by the Board chair or vice-chair dismissing the complaint. Upon a majority vote to accept a consent decree, the Board shall prepare and file a final report with the Supreme Court in accordance with division (E)(1) of this section.

(2) The refiling of a complaint previously resolved as a settlement agreement pursuant to this section shall reference the prior settlement agreement, and proceed only on the issue of the unauthorized practice of law.  The case shall be presented on the merits and any previous admissions made by the respondent to allegations of conduct may be offered into evidence.

(E) Review by the Court 

 (1) After approving a proposed consent decree, the Board shall file an original and twelve copies of a final report and the proposed consent decree with the Clerk of Court of the Supreme Court. A copy of the report shall be served upon all parties and counsel of record.  Neither party shall be permitted to file an objection to the final report.

(2) A consent decree may be approved or rejected by the Supreme Court.  If a consent decree is approved, the Court shall issue the appropriate order.

(3) A motion to show cause alleging a violation of a consent decree and any memorandum in opposition shall be filed with the both the Supreme Court and the Board. The Board, upon receipt of the motion and memorandum in opposition, by panel assignment shall conduct either an evidentiary hearing or oral argument hearing on the motion, and by a majority vote of the Board submit a final report to the Court with findings of fact, conclusions of law, and recommendations on the issue of whether the consent decree was violated. Neither party shall be permitted to file objections to the Board’s report without leave of Court.

(F) Rejection of a Proposed Resolution

(1) A complaint will proceed on the merits pursuant to Gov. Bar R. VII this rule if a proposed resolution is rejected by either the Board or the Supreme Court. Upon rejection by the Board, an order shall be issued rejecting the proposed resolution and remanding the matter to the hearing panel for further proceedings.  Upon rejection by the Court, an order shall be issued remanding the matter to the Board with or without instructions.  

(2) A rejected proposed resolution shall not be admissible or otherwise used in a subsequent proceeding before the Board.

(3) No objections or other appeal may be filed with the Supreme Court upon a rejection by the Board of a proposed resolution.
(4) Any panel member initially considering a proposed resolution and voting with the Board on the rejection of the proposed resolution may proceed to hear the original complaint.

(G) The parties may consult with the Board through the Secretary concerning the terms of a proposed resolution.

(H) All settlement agreements approved by the Board and all consent decrees approved by the Supreme Court shall be recorded for reference by the Board, bar association unauthorized practice of law committees, and the Office of Disciplinary Counsel.

(I) This regulation section shall not apply to the resolution of matters considered by an unauthorized practice of law committee, or the Office of Disciplinary Counsel, or the Attorney General before a complaint is filed pursuant to Gov. Bar R. VII, Section section 5 of this rule.

Section 6.  Duty of the Board Upon Filing of the Complaint; Notice to Respondent.

The Secretary of the Board shall send a copy of the complaint by certified mail to respondent at the address indicated on the complaint with a notice of the right to file, within twenty days after the mailing of the notice, an original and thirteen copies of an answer and to serve copies of the answer upon counsel of record named in the complaint.  Extensions of time may be granted, for good cause shown, by the Secretary of the Board.


Section 7.  Proceedings of the Board after Filing of the Complaint.
(A)
Hearing Panel.  (1)
After respondent’s answer has been filed, or the time for filing an answer has elapsed, the Secretary shall appoint a hearing panel consisting of three commissioners chosen by lot.  At least two members of the hearing panel shall be attorney commissioners.  The Secretary shall designate one of the commissioners chair of the panel, except that a non-attorney nonattorney commissioner shall not be chair of the panel.  The Secretary shall serve a copy of the entry appointing the panel on the respondent, relator, and all counsel of record.  
(2)
A majority of the panel shall constitute a quorum.  The panel chair shall rule on all motions and interlocutory matters.  The panel chair shall have a transcript of the testimony taken at the hearing, and the cost of the transcript shall be paid from the Attorney Registration Services Fund and taxed as costs.


(3)
Upon reasonable notice and at a time and location set by the panel chair, the panel shall hold a formal hearing.  Requests for continuances may be granted by the panel chair for good cause.  The panel may take and hear testimony in person or by deposition, administer oaths, and compel by subpoena the attendance of witnesses and the production of books, papers, documents, records, and materials.

(B)
Motion for Default.  If no answer has been filed within twenty days of the answer date set forth in the notice to respondent of the filing of the complaint, or any extension of the answer date, relator shall file a motion for default.  Prior to filing, relator shall make reasonable efforts to contact respondent.


A motion for default shall contain at least all of the following:


(1)
A statement of the effort made to contact respondent and the result;


(2)
Sworn or certified documentary prima facie evidence in support of the allegations of the complaint;


(3)
Citations of any authorities relied upon by relator;


(4)
A statement of any mitigating factors or exculpatory evidence of which relator is aware;


(5)
A statement of the relief sought by relator;


(6)
A certificate of service of the motion on respondent at the address stated on the complaint and at the last known address, if different.


The hearing panel appointed pursuant to division (A) of this section shall rule on the motion for default.  If the motion for default is granted by the panel, the panel shall prepare a report for review by the Board pursuant to division (E) of this section.  If the motion is denied, the hearing panel shall proceed with a formal hearing pursuant to division (A) of this section.


The chair of the Board chair or vice-chair may set aside a default entry, for good cause shown, and order a hearing before the hearing panel at any time before the Board renders its decision pursuant to division (F) of this section.

(C)
Authority of Hearing Panel; Dismissal.  If at the end of evidence presented by relator or of all evidence, the hearing panel unanimously finds that the evidence is insufficient to support a charge or count of unauthorized practice of law, or the parties agree that the charge or count should be dismissed, the panel may order that the complaint or count be dismissed.  The panel chair shall give written notice of the action taken to the Board, the respondent, the relator, all counsel of record, the Disciplinary Counsel, the unauthorized practice of law committee of the Ohio State Bar Association, and the bar association serving the county or counties from which the complaint emanated.

* * *

Section 8.
Costs; Civil Penalties.

(A)
Costs.  As used in section 7(G) of this rule, “costs” includes both of the following:

(1)
The expenses of relator, as described in Section section 9 of this rule, that have been reimbursed by the Board;

(2)
The direct expenses incurred by the hearing panel and the Board, including, but not limited to, the expense of a court reporter and transcript of any hearing before the hearing panel.

“Costs” shall not include attorney’s fees incurred by the relator.

(B)
Civil Penalties.  The Board may recommend and the Supreme Court may impose civil penalties in an amount up to ten thousand dollars per offense.  Any penalty shall be based on the following factors:
(1)
The degree of cooperation provided by the respondent in the investigation;

(2)
The number of occasions that unauthorized practice of law was committed;

(3)
The flagrancy of the violation;

(4)
Harm to third parties arising from the offense;

(5)
Any other relevant factors.

Section 9.  Expenses.

(A)
Reimbursement of Direct Expenses.  A bar association and the Attorney General may be reimbursed for direct expenses incurred in performing the obligations imposed by this rule.  Reimbursement shall be limited to costs for depositions, transcripts, copies of documents, necessary travel expenses for witnesses and volunteer attorneys, witness fees, subpoenas, the service of subpoenas, postal and delivery charges, long distance telephone charges, and compensation of investigators and expert witnesses authorized in advance by the Board.  There shall be no reimbursement for the costs of the time of other bar association or Attorney General personnel or attorneys in discharging these obligations.


An application for reimbursement of expenses, together with proof of the expenditures, shall be filed with the Secretary of the Board.  Upon approval by the Board, reimbursement shall be made from the Attorney Services Fund.

(B)
Annual Reimbursement of Indirect Expenses.  A bar association may apply to the Board prior to the first day of February each year for partial reimbursement of other expenses necessarily and reasonably incurred during the preceding calendar year in performing their obligations under these rules this rule.  The Board, by regulation, shall establish criteria for determining whether expenses under this section are necessary and reasonable.  The Board shall deny reimbursement for any expense for which a bar association seeks reimbursement on or after the first day of May of the year immediately following the calendar year in which the expense was incurred.  Expenses eligible for reimbursement are those specifically related to unauthorized practice of law matters and include the following:


(1)
The personnel costs for the portion of an employee’s work that is dedicated to this area;


(2)
The costs of bar counsel who is retained pursuant to a written agreement with the unauthorized practice of law committee;


(3)
Postal and delivery charges;


(4)
Long distance telephone charges;


(5)
Local telephone charges and other appropriate line charges included, but not limited to, per call charges;


(6)
The costs of dedicated telephone lines;


(7)
Subscription to professional journals, law books, and other legal research services and materials related to unauthorized practice of law;


(8)
Organizational dues and educational expenses related to unauthorized practice of law;


(9)
All costs of defending a law suit lawsuit relating to unauthorized practice of law and that portion of professional liability insurance premiums directly attributable to the operation of the committees in performing their obligations under this rule;


(10)
The percentage of rent, insurance premiums not reimbursed pursuant to division (B)(9) of this section, supplies and equipment, accounting costs, occupancy, utilities, office expenses, repair and maintenance, and other overhead expenses directly attributable to the operation of the committees in performing their obligations under this rule, as determined by the Board and provided that no bar association shall be reimbursed in excess of three thousand five hundred dollars per calendar year for such expenses.  Reimbursement shall not be made for the costs of the time of other bar association personnel, volunteer attorneys, depreciation, or amortization.  No bar association shall apply for reimbursement or be entitled to reimbursement for expenses that are reimbursed pursuant to Gov. Bar R. V, Sec. 3(D) Gov.Bar R.V(3)(D).
(C)
Quarterly Reimbursement of Certain Indirect Expenses.  In addition to applying annually for reimbursement pursuant to Section 9(B) division (B) of this section, a bar association may apply quarterly to the Board for reimbursement of the expenses set forth in Section 9 divisions (B)(1) and (2) of this section that were necessarily and reasonably incurred during the preceding calendar quarter.  Quarterly reimbursement shall be submitted in accordance with the following schedule:

	Reimbursement for the months of:


	Due by:

	January, February, and March


	May 1

	April, May, and June
	August 1



	July, August, and September
	November 1



	October, November, and December
	February 1 (with annual reimbursement request)


Any expense that is eligible for quarterly reimbursement, but that is not submitted on a quarterly reimbursement application, shall be submitted no later than the appropriate annual reimbursement application pursuant to division (B) of this section and shall be denied by the Board if not timely submitted.  The application for quarterly reimbursement shall include an affidavit with documentation demonstrating that the unauthorized practice of law committee incurred the expenses set forth in Section 9 divisions (B)(1) and (2) of this section.

(D)
Audit.  Expenses incurred by bar associations and reimbursed under divisions (A), (B), and (C) of this section may be audited at the discretion of the Board or the Supreme Court and paid out of the Attorney Services Fund.

(E)
Availability of Funds.  Reimbursement under divisions (A), (B), and (C) of this section is subject to the availability of moneys in the Attorney Services Fund.

* * *
Section 12.
Power to Issue Subpoenas.


In order to facilitate any investigation and proceeding under this rule, upon application by the Disciplinary Counsel, the unauthorized practice of law committee of any regularly organized bar association, respondent, or relator, or the Attorney General, the Secretary, the chair of the board Board chair or vice-chair, and the chair of a hearing panel chair may issue subpoenas and cause testimony to be taken under oath before Disciplinary Counsel, the unauthorized practice of law committee of any regularly organized bar association, the Attorney General, a hearing panel of the Board hearing panel, or the Board.  All subpoenas shall be issued in the name and under the Seal seal of this the Supreme Court and shall be signed by the Secretary, the chair of the Board chair or vice-chair, or the chair of the hearing panel chair and served as provided by the Rules of Civil Procedure.  Fees and costs of all subpoenas shall be provided from the Attorney Registration Services Fund and taxed as costs.


The refusal or neglect of a person subpoenaed or called as a witness to obey a subpoena, to attend, to be sworn or to affirm, or to answer any proper question shall be deemed to be contempt of the Supreme Court and may be punished accordingly.


Section 13.  Depositions.

The Secretary, the chair of the board Board chair or vice-chair, and the chair of the hearing panel chair may order testimony of any person to be taken by deposition within or without this state in the manner prescribed for the taking of depositions in civil actions, and such depositions may be used to the same extent as permitted in civil actions.

* * *

Section 15.  Records.

The Secretary of the Board shall maintain permanent public records of all matters processed by the Board and the disposition of those matters.


Section 16.  Board May Prescribe Regulations.

Subject to the prior approval of this the Supreme Court, the Board may adopt regulations not inconsistent with this rule.

* * *


Section 19.  Review by Supreme Court of Ohio; Orders; Costs.
(A)
Show Cause Order.  After the filing of a final report of the Board, the Supreme Court shall issue to respondent an order to show cause why the report of the Board shall not be confirmed and an appropriate order granted.  Notice of the order to show cause shall be served by the Clerk of the Supreme Court on all parties and counsel of record by certified mail at the address provided in the Board's report.

B)
Response to Show Cause Order.  Within twenty days after the issuance of an order to show cause, the respondent or relator may file objections to the findings or recommendations of the Board and to the entry of an order or to the confirmation of the report on which the order to show cause was issued.  The objections shall be accompanied by a brief in support of the objections and proof of service of copies of the objections and the brief on the Secretary of the Board and all counsel of record.  Objections and briefs shall be filed in the number and form required for original actions by the Rules of Practice of the Supreme Court of Ohio, to the extent such rules are applicable.
(C)
Answer Briefs.  Answer briefs and proof of service shall be filed within fifteen days after briefs in support of objections have been filed.  All briefs shall be filed in the number and form required for original actions by the Rules of Practice of the Supreme Court of Ohio, to the extent such rules are applicable.

(D)
Supreme Court Proceedings.
(1)
After a hearing on objections, or if objections are not filed within the prescribed time, the Supreme Court shall enter an order as it finds proper.  If the Supreme Court finds that respondent’s conduct constituted the unauthorized practice of law, the Court shall issue an order that does one or more of the following:

(a)
Prohibits the respondent from engaging in any such conduct in the future;

(b)
Requires the respondent to reimburse the costs and expenses incurred by the Board and the relator pursuant to this rule;

(c)
Imposes a civil penalty on the respondent.  The civil penalty may be imposed regardless of whether the Board recommended imposition of the penalty pursuant to Section section 8(B) of this rule and may be imposed for an amount greater or less than the amount recommended by the Board, but not to exceed ten thousand dollars per offense.

(2)
Payment for costs, expenses, sanctions, and penalties imposed under this rule shall be deposited in the Attorney Registration Services Fund established under Gov.Bar R. VI, Section 7.
(E)
Notice.  Upon the entry of any order pursuant to this rule, the Clerk of the Supreme Court shall mail certified copies of the entry to all parties and counsel of record, the Board, Disciplinary Counsel, and the Ohio State Bar Association.
(F)
Publication.  The Supreme Court reporter shall publish any order entered by the Supreme Court under this rule in the Ohio Official Reports, the Ohio State Bar Association Report, and in a publication, if any, of the local bar association in the county in which the complaint arose.  The publication shall include the citation of the case in which the order was issued.  Publication also shall be made in a local newspaper having the largest general circulation in the county in which the complaint arose.  The publication shall be in the form of a paid legal advertisement, in a style and size commensurate with legal advertisements, and shall be published three times within the thirty days following the order of the Supreme Court.  Publication fees shall be assessed against the respondent as part of the costs.

[Not analogous to former Rule VII, effective October 20, 1975; amended effective April 13, 1977; November 6, 1978; April 25, 1983; July 1, 1983; November 30, 1983; June 6, 1988; January 1, 1989; January 1, 1990; January 1, 1992; January 1, 1993; January 1, 1995; June 16, 2003; January 1, 2005; November 1, 2007; January 1, 2008; September 1, 2008; __________,  2010.]

